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[COURT  OF  APPEAL.] 

De  Palma  v»  The  Runnymede  Iron  & Steel  Company* 

Contracts — Deposit — Repudiation  of  Contract  — Recovery  — Distinction 
between  Deposit  and  Part  Payment. 

Where  on  the  making  of  a contract  for  the  supplying  of  goods  money 
is  paid  by  the  buyer  as  a deposit  to  guarantee  performance  of  the 
contract,  and  not  merely  as  part  payment  on  account  of  the  purchase 
price,  the  money  is  not  recoverable  if  the  buyer  later  repudiates  his 
contract,  and  the  other  party  is  not  required  to  show  loss  equal  to 
or  greater  than  the  amount  paid  to  entitle  him  to  retain  it.  Howe  v. 
Smith  (1884),  27  Ch.  D.  89,  applied;  other  authorities  reviewed. 
Judgment  of  LeBel  J.,  [1949]  O.W.N.  262,  affirmed. 

An  appeal  by  the  plaintiff  from  part  of  the  judgment  of 
LeBel  J.,  [1949]  O.W.N.  262,  dismissing  the  action.  The  facts 
are  stated  in  the  reasons  for  judgment  of  Laidlaw  J.A. 

4th  November  1949.  The  appeal  was  heard  by  Laidlaw^ 
Hogg  and  Aylesworth  JJ.A. 

J.  Sedgwick y K.C.,  for  the  plaintiff,  appellant:  The  defendant 
did  not  establish  any  damage  resulting  from  the  breach  of  the 
contract.  Under  the  authorities  the  defendant  cannot  retain 
a payment  on  account  because  it  has  not  established  that  it  had 
done  everything  it  was  obliged  to  do  under  the  contract,  and 
that  it  is  ready  to  complete.  The  defendant  further  fails  by 
reason  of  its  failure  to  notify  the  plaintiff  of  its  intention  to 
forfeit.  On  the  question  of  damages,  the  trial  judge  found  on 
the  defendant’s  own  evidence  that  no  damages  were  sustained, 
and  there  is  no  appeal  from  that  finding. 

The  nature  of  the  payment,  as  a payment  on  account  rather 
than  a deposit,  is  established  not  only  by  the  terms  of  the  written 
contract,  but  also  by  the  evidence  of  the  defendant’s  represent- 
ative who  negotiated  with  the  plaintiff  for  that  payment.  There 
was  no  stipulation  either  in  the  agreement  or  in  the  interview 
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for  forfeiture  of  the  sum  paid.  Howe  v.  Smith  (1884),  27  Ch. 
D.  89,  is  distinguishable  on  the  facts,  and  is  decided  upon  a 
different  principle.  Brown  v.  Walsh  (1919),  45  O.L.R.  646,  is 
more  nearly  applicable  to  the  facts. 

G.  W.  Mason,  K.C.,  for  the  defendant,  respondent:  The  right 
to  retain  a deposit  is  not  dependent  on  proof  of  damage.  This 
is  not  a contract  for  the  sale  of  goods,  but  one  for  the  supply 
and  erection  of  steel,  and  the  trial  judge  so  found.  The  nature 
of  the  payment,  as  a deposit,  was  not  questioned  at  the  trial. 
The  plaintiff  pleaded  it  as  a deposit  and  the  whole  trial  went  on 
that  basis.  It  was  not  necessary  for  the  defendant  to  notify  the 
plaintiff  of  the  forfeiture  of  the  deposit  when  the  plaintiff  plainly 
repudiated  the  contract,  and  that  alone  entitled  us  to  retain  the 
amount  paid,  we  being  at  all  times  ready  to  proceed  up  until 
the  repudiation.  Howe  v.  Smith  (1884),  27  Ch.  D.  89,  applies, 
and  was  followed  in  Sprague  v.  Booth,  [1909]  A.C.  576,  and 
Walsh  V.  Willaughan  (1918),  42  O.L.R.  455,  42  D.L.R.  581. 
According  to  Whitely  v.  Richards  (1920),  48  O.L.R.  537,  57 
D.L.R.  728,  a distinction  is  to  be  made  between  the  recovery  of 
a deposit  and  the  recovery  of  an  instalment  payment.  There  is 
no  authority  for  saying  that  a deposit,  made  as  such,  can  be 
retained  only  after  notice  of  forfeiture.  As  to  this  being  a 
deposit,  I refer  to  Fletcher  v.  Campbell  (1913),  29  O.L.R.  501, 
15  D.L.R.  420. 

J.  T.  Weir,  for  the  defendant,  respondent:  The  obligation 

to  give  notice  arises  only  in  a contract  indefinite  as  to  time  of 
performance.  In  such  cases  the  seller  clarifies  his  right  to 
retain  by  giving  reasonable  notice  of  his  intention  to  forfeit. 
Where  the  buyer  unequivocally  repudiates  the  obligation  to 
give  notice  does  not  arise.  “Deposit”,  as  used  in  commercial 
contracts,  is  to  be  given  its  plain  and  ordinary  meaning,  and 
the  legal  consequences  must  follow,  unless  the  buyer  establishes 
that  the  term  was  used  in  some  special  sense — the  onus  is  on 
him.  As  to  the  meaning  of  deposit,  I refer  to  Murray’s  New 
English  Dictionary,  s.v.  “deposit”;  2 Words  and  Phrases  (Can.), 
1941,  pp.  211-3. 

This  payment  has  been  referred  to  throughout  in  the  plead- 
ings as  a deposit,  and  it  is  not  now  open  to  the  appellant,  or  to 
the  Court,  to  regard  it  as  a payment  on  account.  If  it  is  to  be 
so  regarded,  this  will  necessitate  an  amendment  of  the  pleadings, 
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and  such  an  amendment  should  not  be  permitted  at  this  stage, 
or,  if  permitted,  should  at  most  be  the  basis  for  a new  trial. 

J.  Sedgwick y K.C.,  in  reply:  The  plaintiff  should  not  be  pre- 

cluded from  showing  the  true  nature  of  the  payment,  by  the 
inadvertent  use  of  the  word  “deposit”  in  the  statement  of  claim. 
The  trial  involved  the  fullest  inquiry  as  to  all  the  circumstances 
surrounding  the  payment.  The  defendant  did  not,  by  its  own 
pleading,  adopt  the  unequivocal  position  that  the  payment  was 
a deposit  in  the  strict  legal  sense  of  the  word — in  fact  it  pleaded, 
but  failed  to  prove,  that  something  in  the  nature  of  a novation 
occurred  between  the  parties,  and  that  part  of  the  arrangement 
then  concluded  was  that  the  defendant  should  retain  the  $2,500 
as  a payment  “on  account”  under  the  new  arrangement. 

The  case  should  not  be  decided  on  a technical  view  of  the 
pleadings.  If  it  is  to  be  so  decided,  then  the  defendant’s  plead- 
ing is  not  in  strict  compliance  with  Rule  143. 

Cur.  adv.  vult. 

2nd  December  1949.  Laidlaw  J.A.: — ^The  plaintiff  appeals 
to  this  Court  from  that  part  of  the  judgment  pronounced  by 
Mr.  Justice  LeBel  on  the  10th  March  1949,  whereby  he  dismissed 
the  claim  of  the  plaintiff  for  the  return  of  a deposit  of  $2,500 
paid  by  the  plaintiff  to  the  defendant.  The  appellant  asks  that 
that  part  of  the  said  judgment  be  reversed  and  that  judgment 
be  entered  for  the  plaintiff  for  the  return  of  the  said  deposit  of 
$2,500. 

There  were  a number  of  questions  in  issue  at  trial  but  it  is 
possible  to  summarize  briefly  the  facts  material  to  the  only 
question  in  controversy  on  this  appeal.  The  appellant  was  at 
one  time  a registered  and  licensed  stockbroker  and  afterwards 
was  an  underwriter  of  securities.  He  carried  on  business  from 
offices  situated  on  Bay  Street  in  the  city  of  Toronto.  The  re- 
spondent is  a firm  carrying  on  the  business  of  fabricators  and 
erectors  of  structural  steel  for  bridges  and  buildings.  The 
partners  of  the  firm  are  Mr.  Joseph  Tanenbaum  and  Mr.  Max 
Tanenbaum.  The  appellant  was  the  owner  of  a vacant  lot 
situate  on  Avenue  Road  in  the  city  of  Toronto  and  he  planned 
to  erect  an  office  building  on  it.  Before  plans  were  prepared 
by  an  architect  he  negotiated  with  Mr.  Joseph  Tanenbaum  for 
the  supply  and  erection  of  structural  steel  and  Mr.  Joseph 
Tanenbaum  told  the  appellant  he  could  supply  the  steel.  The 
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appellant  promised  to  obtain  the  necessary  plans  for  the  build- 
ing but  there  was  a delay  from  April  1946  to  August  1946  in 
obtaining  them.  The  preliminary  drawings  are  dated  the  19th 
August  1946  and  were  furnished  to  the  respondent  after  that 
date.  The  respondent  made  an  estimate  from  the  preliminary 
drawings  that  approximately  125  tons  of  steel  would  be  needed 
for  the  building.  It  was  understood  by  both  parties  that  final 
and  complete  drawings  were  essential  to  enable  the  respondent 
to  make  shop  drawings  before  proceeding  with  the  work.  The 
appellant  placed  his  order  and  entered  into  an  agreement  with 
the  respondent,  as  appears  in  the  form  of  a letter  from  the  re- 
spondent to  the  appellant  dated  9th  September  1946  as  follows: 

“Order  No.  280 

September  9th,  1946. 

A.  E.  DePalma, 

293  Bay  Street, 

Toronto. 

Dear  Sir(s),  Re;  Structural  Steel  for  Office  Bldg — Avenue  Rd. 

“We  confirm  having  this  day  placed  your  order  for  the  above 
job,  in  accordance  with  plans  as  follows: — 

“Supplying  and  erecting  all  Structural  Steel  for  the  above 
job,  as  per  drawings  No.  4671  Sheets  1-2-3  & 4. 

“Price  based  on  125  tons,  adjustment  to  be  made  on  com- 
pletion of  Steel  erection,  for  credit  or  debit. 

“for  the  sum  of  $17,500.00  (Seventeen  Thousand  Five 
Hundred  Doll) 

Received  cheque  2500.00 
Balance  ^J.T.’  15000.00 

“Yours  truly, 

“THE  RUNNYMEDE  IRON  & STEEL  COMPANY. 

“Per:  ‘J.  T.  Tanenbaum’ 

ACCEPTED  this  9th  day 
of  September  1946. 

‘A.  E.  DePalma’ 

All  orders  accepted  or  contracts  made  by  us  are  subject  to  strikes 
or  other  delays  beyond  our  control.” 

The  respondent  wanted  the  final  drawings  for  the  building 
not  later  than  the  end  of  September  and  urged  the  appellant  on 
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a number  of  occasions  to  furnish  them.  The  first  of  such  draw- 
ings was  furnished  about  the  end  of  January  1947  and  the 
engineer  of  the  respondent  commenced  promptly  to  make  shop 
details.  He  continued  with  that  work  and  ordered  from  the 
Bethlehem  Steel  Company  certain  quantities  of  steel  which  the 
respondent  did  not  have  in  stock.  The  steel  had  to  be  cut  to 
special  specifications  for  the  building.  The  Bethlehem  Steel 
Company  commenced  deliveries  and  during  the  time  the  steel 
for  the  building  was  coming  in,  the  appellant  notified  the 
respondent  (as  Joseph  Tanenbaum  puts  it  in  his  evidence) 
'That  he  was  not  going  ahead  with  it  on  account  that  they 
got  some  prices  from  the  general  contractor  and  it  was  running 
into  much  more  than  what  he  expected  that  it  was  going  to  be, 
and  that  with  the  market  going  down  as  fast  as  it  was  that  he 
would  sooner  use  his  money  in  that  than  invest  in  a building”. 
The  respondent  thereupon  treated  the  contract  as  terminated 
and  subsequently  commenced  to  sell  the  structural  steel  which 
had  been  appropriated  for  the  building  to  other  persons.  In 
November  the  appellant  asked  for  the  return  of  the  deposit 
of  $2,500  and  under  date  1st  December  1947  the  respondent 
wrote  to  the  appellant  as  follows: 

“With  reference  to  your  recent  enquiry  concerning  steel 
ordered  from  us  September  last  year. 

“You  were  advised  in  the  spring  the  order  cancelled  itself 
by  your  failure  to  take  the  goods. 

“We  subsequently  discussed  an  order  for  the  same  amount 
of  steel  subject  to  adjustments  of  price  but  this  order  did  not 
materialize  and  consequently  we  are  not  holding  any  steel  for 
your  account  at  this  time. 

“A  deposit  on  the  original  order  in  the  sum  of  $2500.00  was 
made.  This  deposit  was,  of  course,  forfeited  when  the  original 
order  lapsed. 

Yours  very  truly, 

“RUNNYMEDE  IRON  & STEEL  COMPANY. 

“ ‘Wm.  Skelly’  ” 

On  4th  February  1948  the  appellant  commenced  action 
against  the  respondent  and  it  is  of  importance  to  note  that  in 
the  statement  of  claim  the  sum  of  $2,500  is  described  expressly 
as  “a  deposit”  paid  by  the  appellant  on  the  order  placed  by  him 
with  the  respondent  for  the  supply  and  erection  of  steel.  The 
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respondent  in  its  statement  of  defence  also  pleads  that  “a  deposit 
of  $2,500  was  paid  by  the  plaintiff  to  the  defendant”. 

The  learned  trial  judge  found  that  the  contract  was  repudi- 
ated by  the  appellant  and  also  found  that  the  respondent  suffered 
no  damages  as  a result  of  the  repudiation.  He  held  that  the 
appellant’s  claim  for  recovery  of  the  deposit  failed. 

Counsel  for  the  appellant  argued  that  the  learned  trial  judge 
erred  in  finding  that  the  appellant  repudiated  the  contract  and 
that  the  respondent  was,  therefore,  entitled  to  retain  the  money 
paid.  I cannot  accept  that  argument.  The  learned  trial  judge 
made  it  plain  that  he  did  not  accept  the  evidence  of  the  appellant. 
He  said  that  he  entertained  “not  the  slightest  hesitancy  about 
preferring  the  evidence  of  the  defendants  to  that  of  the  plaintiff 
on  all  points  where  there  is  conflict”.  I have,  therefore,  stated 
the  facts  as  they  appear  in  the  evidence  of  Mr.  Joseph  Tanen- 
baum  and,  in  my  opinion,  there  is  no  other  reasonable  conclusion 
from  that  evidence  than  that  the  appellant  wrongfully  receded 
from  the  contract  between  him  and  the  respondent.  He  notified 
the  respondent  that  he  would  not  go  ahead  with  the  job  and 
there  is  no  doubt  whatever  that  he  intended  to  abandon  the 
contract  and  did  in  fact  abandon  it.  Subsequently,  according 
to  his  evidence,  he  asked  the  respondent  for  the  sizes  of  the 
available  steel  with  a view  to  reselling  it  but  the  contract  pro- 
vided for  the  supply  and  erection  of  the  steel  and  the  appellant 
had  no  right  to  demand  delivery  of  it  for  the  purpose  of  resale. 
After  the  appellant  abandoned  the  contract  he  continued  at  all 
times  to  be  unwilling  to  perform  it.  The  case  must  be  con- 
sidered as  one  in  which  the  appellant  wrongfully  repudiated 
and  put  an  end  to  the  contract  without  any  breach  of  duty 
whatsoever  on  the  part  of  the  respondent.  The  attack  made 
by  counsel  for  the  appellant  on  the  finding  of  the  learned  trial 
judge  that  the  appellant  repudiated  the  contract  fails  completely. 

It  was  next  argued  that:  “The  defendants  may  retain  the 
m.oney  only  if  it  is  clearly  a deposit  to  guarantee  performance, 
and  not  if  it  is  part  payment  under  the  contract”.  In  support 
of  his  argument  that  the  cheque  for  the  amount  of  $2,500,  re- 
ceived by  the  respondent,  was  a part  payment  only  under  the 
contract  and  not  a deposit  to  guarantee  performance  of  it, 
counsel  for  the  appellant  referred  to  and  relied  upon  the  evi- 
dence of  Mr.  Joseph  Tanenbaum  as  to  what  took  place  at  the 
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time  the  contract  was  signed.  I quote  that  part  of  the  evidence 
as  follows: 

'‘Q.  You  met  together,  at  all  events,  you  and  Mr.  DePalma? 
A.  Yes,  and  I told  him  what  we  are  basing  it  on,  that  we  are 
basing  it  on  125  tons  according  to  them  drawings.  He  said, 
‘Well,  what  do  you  want?  Do  you  want  a cheque  for  it  in  full?’ 
I said,  ‘No,  I don’t  think  that  is  necessary.  If  you  just  give 
us  a deposit  and  give  us  the  balance  when  the  job  is  completed, 
that  is  our  customary  way  of  doing  it.’  So  he  gave  me  a cheque 
for  $2,500  and  I marked  on  there  that  I received  it.” 

It  is  to  be  observed  at  once  that  the  appellant  was  a man  of 
much  business  experience,  and  I think  he  would  fully  under- 
stand and  appreciate  the  meaning  and  consequences  which  at- 
tach to  the  use  of  the  word  “deposit”. 

In  Howe  v.  Smith  (1884),  27  Ch.  D.  89,  Bowen  L.J.,  at  p.  98, 
says:  “We  have  therefore  to  consider  what  in  ordinary  par- 

lance, and  as  used  in  an  ordinary  contract  of  sale,  is  the  meaning 
which  business  persons  would  attach  to  the  term  ‘deposit.’ 
Without  going  at  length  into  the  history,  or  accepting  all  that 
has  been  said  or  will  be  said  by  the  other  members  of  the  Court 
on  that  point,  it  comes  shortly  to  this,  that  a deposit,  if  nothing 
more  is  said  about  it,  is,  according  to  the  ordinary  interpretation 
of  business  men,  a security  for  the  completion  of  the  purchase.” 

Mr.  Tanenbaum  made  it  plain  that  he  was  accepting  the 
deposit  from  the  appellant  and  would  look  for  the  balance  when 
the  job  was  completed,  in  accordance  with  their  “customary 
way  of  doing  it”.  The  appellant  would  know  that  the  deposit 
made  by  him  in  the  transaction  was  by  way  of  guarantee  that 
he  would  perform  his  part  of  the  contract.  Apart  altogether 
from  the  evidence  quoted  and  relied  upon  by  counsel  for  the 
appellant,  there  is  an  inference  that  the  deposit  was  paid  as  a 
guarantee  for  the  performance  of  the  contract. 

I quote  the  words  of  Baron  Pollock  in  Collins  v,  Stimson 
(1883),  .11  Q.B.D.  142  at  143,  quoted  also  by  Cotton  L.J.  and 
Fry  L.J.  in  Howe  v.  Smith,  supra,  as  follows:  “According  to 

the  law  of  vendor  and  purchaser  the  inference  is  that  such  a 
deposit  is  paid  as  a guarantee  for  the  performance  of  the  con- 
tract, and  where  the  contract  goes  off  by  default  of  the  pur- 
chaser, the  vendor  is  entitled  to  retain  the  deposit.” 

That  inference  has  not  been  overcome  by  evidence  in  the 
case  presently  under  consideration.  I,  therefore,  hold  that  the 
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payment  of  $2,500  by  the  appellant  was  a deposit  paid  as  a 
guarantee  for  the  performance  of  the  contract. 

Counsel  for  the  appellant  next  argued  that:  “In  order  to 

permit  retention  of  moneys  paid  either  the  contract  must  so 
provide  or  formal  notice  of  an  intention  so  to  do  must  be  given.” 
He  relied  upon  Walsh  v.  Willaughan  (1918),  42  O.L.R.  455  at 
466,  42  D.L.R.  581;  Brown  v.  Walsh  (1919),  45  O.L.R.  646; 
and  Whitely  v.  Richards  (1920),  48  O.L.R.  537,  57  D.L.R.  728. 
Walsh  V.  Willaughan  is  referred  to  and  Brown  v,  Walsh  was  fol- 
lowed in  the  later  case  of  Whitely  v.  Richards,  but  subsequently 
in  Sanderson  v.  Morton  (1923),  54  O.L.R.  479,  Meredith  C.J.O., 
at  p.  481,  clearly  distinguished  Brown  v.  Walsh,  He  pointed  out 
at  p.  482:  “In  that  case  there  was  no  question  as  to  the  plain- 

tiff having  abandoned  the  contract.  On  the  contrary,  the  de- 
fendant treated  the  resale  as  one  for  the  benefit  of  the  plaintiff 
as  well  as  of  him.self  and  recognised  the  right  of  the  plaintiff  to 
get  back  the  money  he  had  paid,  but  had  it  not  and  offered 
goods  instead.”  He  made  it  plain:  “That  case  must  ...  be 

treated  as  depending  on  its  own  facts”. 

I think  the  true  principle  to  be  applied  is  found  in  Howe  v. 
Smith,  supra,  as  stated  by  Fry  L.J.  at  p.  101,  as  follows: 

“Money  paid  as  a deposit  must,  I conceive,  be  paid  on 
some  terms  implied  or  expressed.  In  this  case  no  terms  are 
expressed,  and  we  must  therefore  inquire  what  terms  are  to 
be  implied.  The  terms  most  naturally  to  be  imiplied  appear  to 
me  in  the  case  of  money  paid  on  the  signing  of  a contract 
to  be  that  in  the  event  of  the  contract  being  performed  it 
shall  be  brought  into  account,  but  if  the  contract  is  not  per- 
formed by  the  payer  it  shall  remain  the  property  of  the  payee. 
It  is  not  merely  a part  payment,  but  is  then  also  an  earnest  to 
bind  the  bargain  so  entered  into,  and  creates  by  the  fear  of  its 
forfeiture  a motive  in  the  payer  to  perform  the  rest  of  the 
contract.” 

No  case  has  departed  from  Howe  v.  Smith,  and  it  is  appli- 
cable to  the  facts  of  the  present  case. 

It  was  argued  finally  that:  “The  money  paid  could  be 

retained  only  if  the  defendant  suffered  loss  in  excess  of  that 
amount.”  I think  there  is  nothing  in  the  decision  in  Howe  v. 
Smith,  supra,  or  in  the  cases  that  followed  it,  which  supports 
that  argument  when  it  appears  that  the  money  paid  was  a de- 
posit to  guarantee  the  performance  of  the  contract. 
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The  appellant  did  not  suggest  at  any  time  before  the  con- 
tract was  made  that  the  payment  of  $2,500  should  be  regarded 
in  any  other  way  than  as  the  usual  guarantee  that  he  would 
perform  his  part  of  the  contract.  He  did  not  suggest  that  the 
payment  should  be  returned  to  him  if  the  contract  fell  through 
for  any  reason.  He  did  not  ask  that  any  such  provision  be  in- 
cluded in  the  written  document  showing  the  bargain  made  by 
the  parties.  The  appellant  has  no  expressed  right  to  the  return 
of  the  money,  and  I am  quite  unable  to  find  any  implied  right 
in  his  favour.  It  is  to  be  observed,  too,  that  in  the  statement  of 
claim,  in  the  statement  of  defence,  and  in  the  proceedings  in  the 
court  below,  the  payment  made  by  the  appellant  to  the  respond- 
ent was  described  and  treated  as  a deposit  and  not  as  part 
payment  on  account  of  the  total  contract  price. 

I conclude  that  the  appellant  receded  from  his  contract  and 
abandoned  it.  He  cannot  now  take  advantage  of  his  own  wrong 
and  cannot  recover  the  deposit  of  $2,500  paid  by  him  to  the 
respondent  at  the  time  the  contract  v/as  made  between  the 
parties. 

I would  dismiss  the  appeal  with  costs. 

Hogg  J.A.: — I have  read  with  care  the  reasons  for  judgment 
of  my  brother  Laidlaw  dismissing  the  appeal,  and  he  has  clearly 
and  fully  set  out  the  facts  relating  to  the  issue  between  the 
parties.  I agree  with  his  conclusion  that  the  appellant  aban- 
doned the  contract,  or  signified  that  he  would  not  carry  out 
its  terms  as  agreed  between  himself  and  the  respondent. 

The  principle  to  be  applied  where  money  is  paid  as  a deposit 
with  respect  to  a contract  is  the  subject  of  the  leading  case  in 
England  of  Howe  v.  Smith  (1884),  27  Ch.  D.  89,  where  Lord 
Justice  Fry  said:  “Money  paid  as  a deposit  must,  I conceive, 

be  paid  on  some  terms  implied  or  expressed.  In  this  case  no 
terms  are  expressed,  and  we  must  therefore  inquire  what  terms 
are  to  be  implied.”  In  the  same  case  Bowen  L.J.  said  that: 
“ . . . a deposit,  if  nothing  more  is  said  about  it,  is,  according 
to  the  ordinary  interpretation  of  business  men,  a security  for 
the  completion  of  the  purchase.” 

The  judgment  of  this  Court,  consisting  of  Meredith  C.J.O. 
and  Maclaren,  Magee  and  Ferguson  JJ.A.,  in  Sanderson  v.  Morton 
(1923),  54  O.L.R.  479,  held  that  when  a contract  is  put  an  end 
to  by  a purchaser  by  repudiation  or  abandonment,  an  amount 
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paid  on  account  of  purchase  price  may  be  forfeited  and  need 
not  be  repaid  to  such  purchaser  by  the  vendor.  The  contract 
between  the  parties  in  that  case  provided  for  instalments  on 
account  of  purchase  price  to  be  paid  every  quarter  by  the  re- 
spondent, and  he  failed  to  make  some  of  these  payments.  There 
was  nothing  in  the  agreement  that  referred  to  a deposit  or  an 
amount  paid  to  guarantee  payment  of  the  balance  due.  It  is  of 
some  interest  to  note  that  the  judgments  in  that  appeal  do  not 
cite  the  Howe  v.  Smith  case. 

In  Cronholm  v.  Cole,  [1928]  3 D.L.R.  321,  in  the  Supreme 
Court  of  Canada,  the  purchaser  Cronholm  requested  a return 
of  the  money  paid  on  account  of  the  purchase  price  of  certain 
mining  leases,  because  of  the  rescission  of  the  sale  agreement 
by  the  vendors,  the  Coles.  It  was  held  that  the  vendors  were 
not  entitled,  on  cancellation  of  the  contract  by  them,  to  retain 
instalments  of  purchase  money  in  the  absence  of  any  terms  in 
the  agreement  giving  them  such  right.  Anglin  C.J.C.  stated 
that  the  moneys  paid  on  account  of  purchase  price  were  not  a 
deposit.  Mignault  J.  said,  at  p.  322,  that  the  contract  did  not 
provide  that  in  the  event  of  a default  or  breach  by  the  purchaser 
an  amount  paid  on  account  of  purchase  price  could  be  retained 
by  the  vendor  as  liquidated  damages,  and  that  without  such 
provision,  or  unless  the  money  paid  was  a deposit  made  by  the 
purchaser,  a vendor  who  cancelled  an  agreement  of  sale  because 
of  breach  by  the  purchaser  could  not  retain  instalments  of  the 
purchase  price  which  the  purchaser  had  already  paid.  He  cited 
as  authority  25  Halsbury,  Laws  of  England,  1st  ed.  1913,  p.  398, 
and  May  son  v.  Clouet  et  al.,  [1924]  A.C.  980,  an  appeal  to  the 
Judicial  Committee  of  the  Privy  Council  from  the  Straits  Settle- 
ments. Newcombe  J.  quoted  the  words  of  Lord  Dunedin  in 
the  May  son  appeal:  '‘The  solution  of  a question  of  this  sort 

must  always  depend  on  the  terms  of  the  particular  contract”, 
and  also  the  words  of  Bowen  L.J.  in  Howe  v.  Smith,  where  he 
said:  “the  question  as  to  the  right  of  the  purchaser  to  the 

return  of  the  deposit  money  must,  in  each  case,  be  a question 
of  the  conditions  of  the  contract.” 

In  Mayson  v.  Clouet  et  al,,  a contract  for  the  sale  of  land 
provided  that  a deposit  should  be  paid  and  instalments  and  the 
balance  of  purchase  price  be  paid,  on  certain  dates;  also  if  de- 
fault was  made  the  deposit  might  be  forfeited.  The  purchaser 
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made  default  and  the  vendor  rescinded  the  contract.  The  head- 
note  reads  in  part:  “ . . . although  the  purchaser  was  in  de- 

fault, the  instalments  were  recoverable,  since  the  contract  dis- 
tinguished between  the  deposit  and  the  instalments  and  provided 
for  a forfeiture  of  the  deposit  only.’' 

Lord  Dunedin,  who  delivered  the  judgment  of  the  Judicial 
Committee,  said  that  the  contract  under  consideration  distin- 
guished in  terms  between  deposit  and  instalments  and  dealt 
with  what  was  to  happen  if  the  purchasers  made  default,  namely : 
“The  deposit  is  forfeited,  and  that  is  all.  It  would  seem  to 
their  Lordships  quite  clear  that  the  instalments  are  not  to  be 
forfeited.  The  truth  is  that  the  defendants’  contention  really 
amounts  to  a claim  to  keep  the  instalments  as  liquidated  dam- 
ages for  the  breach  of  contract  for  which  they  are  entitled 
to  sue.” 

In  both  Mayson  v.  Clouet  et  at.  and  Cronholm  v.  Cole  the 
vendor  cancelled  or  rescinded  the  contract.  In  the  Cronholm 
appeal  to  the  Supreme  Court  of  Canada,  Mignault  J.  made 
reference  to  the  Privy  Council  case  in  its  application  to  the 
circumstance  where  a vendor  has  cancelled  the  agreement  of 
sale.  In  Mayson  v.  Clouet  et  al.  Lord  Dunedin  considered  as 
unsound  the  dictum  of  Bankes  L. J.  in  Harrison  v.  Holland  et  al., 
[1922]  1 K.B.  211,  where  the  Lord  Justice  said  that  if  nothing 
more  was  said  about  it,  if  a contract  came  to  an  end  in  con- 
sequence of  the  purchaser’s  own  default,  such  purchaser  could 
not  recover  back  moneys  paid  as  part  payment  in  performance 
of  the  contract.  In  Harrison  v.  Holland  et  al.  also,  the  vendors 
put  an  end  to  the  contract  as  is  shown  by  their  endeavour  to 
sell  the  property. 

In  Sanderson  v.  Morton,  supra,  I think  it  is  to  be  concluded, 
from  the  reasons  for  judgment  of  Meredith  C.J.O.,  that  one  of 
the  principal  factors  upon  which  the  judgment  is  based  is  that  it 
was  not  the  vendor  but  the  purchaser  who  abandoned  or  put  an 
end  to  the  contract.  In  discussing  Brown  v.  Walsh  (1919),  45 
O.L.R.  646,  in  which  it  was  ordered  that  a payment  made  on 
account  of  purchase  price  should  be  returned  to  the  purchaser, 
the  learned  Chief  Justice  of  Ontario  stated  that  in  that  case 
there  was  no  question  of  the  plaintiff,  who  was  the  purchaser, 
having  abandoned  the  contract. 

In  the  case  at  bar,  as  has  been  said,  it  was  the  purchaser 
who  repudiated  or  abandoned  the  contract. 
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In  Canadian  Terminal  System^  Limited  v.  The  City  of 
Kingston,  [1936]  S.C.R.  106,  [1935]  4 D.L.R.  713,  Mr.  Justice 
Kerwin  cited  Mayson  v.  Clouet  et  al.  as  authority  for  the  rule 
that  the  mere  fact  that  a company  is  in  default  does  not  pre- 
vent its  insisting  upon  the  return  of  certain  bonds.  But  here 
also,  the  company  had  not  repudiated  its  contract,  although  it 
was  in  default. 

In  the  present  case  it  is  not  expressed  in  the  contract  in 
writing  between  the  parties,  signed  by  them  on  the  9th  Sep- 
tember 1946,  that  the  $2,500  paid  by  the  appellant  is  “a  deposit” 
or  a guarantee,  or  that  it  is  to  be  forfeited  if  the  appellant  fails 
to  perform  his  obligation  under  the  agreement. 

At  the  time  the  contract  was  executed  Joseph  Tanenbaum, 
in  answer  to  the  appellant’s  query  whether  a cheque  in  the 
full  amount  of  the  contract  price  was  requested,  answered  that 
he  merely  asked  to  have  a deposit  and  the  balance  when  the 
“job  is  completed”.  Tanenbaum’s  testimony,  in  part,  on  this 
matter,  is  as  follows:  “So  he  gave  me  a cheque  for  $2,500 

and  I marked  on  there  that  I received  it.”  Although  it  is  clear 
that  immediately  before  the  money  was  received  Tanenbaum 
referred  to  the  payment  as  a deposit,  he  did  not  describe  it  as 
such  in  the  contract. 

In  Howe  v.  Smith  the  contract  set  out  that  the  £500  paid 
on  the  signing  of  the  contract  was  “a  deposit  and  in  part  pay- 
ment of  the  purchase  money”.  Lord  Justice  Cotton  said,  at 
p.  92,  that  with  respect  to  the  claim  for  the  return  of  the 
deposit  it  was  necessary  to  look  at  the  contract.  Bowen  L.J. 
said,  at  p.  97,  that  the  question  whether  the  purchaser  has  a 
right  to  the  return  of  deposit  money  “must,  in  each  case,  be 
a question  of  the  conditions  of  the  contract.  In  principle  it 
ought  to  be  so,  because  of  course  persons  may  make  exactly 
what  bargain  they  please  as  to  what  is  to  be  done  with  the 
money  deposited.  We  have  to  look  to  the  documents  to  see 
what  bargain  was  made.”  The  Lord  Justice  then  stated  that 
consideration  must  be  given  to  what  meaning  is  attached  to  the 
term  “deposit”  by  business  men,  and  concluded  that  a deposit 
was  a security  for  the  completion  of  the  purchase  and  as  the 
purchaser  had  receded  from  his  bargain  the  deposit  was  liable 
to  be  retained  by  the  vendor. 

In  the  present  case  no  assistance  is  to  be  derived  from  the 
language  of  the  contract  itself.  The  word  deposit  is  not  used. 
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Although  the  general  rule  is  that  contracts  in  writing  cannot 
be  varied  by  extrinsic  evidence  of  the  intention  of  the  parties, 
I think  that  the  circumstances  surrounding  the  payment  of 
the  $2,500  show  an  agreement  made  contemporaneously  with 
the  written  contract  as  part  of  the  transaction,  without  being 
incorporated  in  it,  which  may  be  considered  as  collateral  to  the 
agreement  in  writing,  such  collateral  agreement  being  that  the 
payment  was  considered  by  both  parties  as  a deposit.  Not  only 
had  the  appellant  abandoned  and  put  an  end  to  the  contract, 
but  I think  the  payment  made  by  him  must  be  held  to  be  a 
deposit.  He  is  therefore  not  entitled  to  recover  it  back  from 
the  respondent. 

I agree  that  the  appeal  should  be  dismissed  with  costs. 

Aylesworth  J.A.: — The  single  question  upon  which  this 
appeal  turns  is  the  nature  of  the  payment  made  by  the  appel- 
lant and  now  sought  to  be  recovered  by  him.  If  the  payment 
was  in  fact  merely  a part  payment,  then,  upon  the  authorities, 
it  would  seem  that  appellant’s  action  was  well  founded.  If, 
however,  the  payment  was  in  the  nature  of  a deposit,  entirely 
different  considerations  would  seem  to  apply  and  he  cannot  re- 
cover. For  many  years  the  law  remained  uncertain  upon  this 
important  subject  and  it  is  necessary  to  examine  some  of  the 
authorities  to  ascertain  the  true  rule. 

In  Sanderson  v.  Morton  (1923),  54  O.L.R.  479,  the  Appellate 
Division  held  that  a purchaser  who  abandoned  his  contract  was 
disentitled  to  recover  either  the  deposit  he  had  made  or  two 
subsequent  instalments;  in  support  of  that  conclusion  reference 
was  made  to  Cornwall  v.  Henson,  [1900]  2 Ch.  298  and  to  the 
dictum  of  Bankes  L.J.  in  Harrison  v.  Holland  et  al.,  [1922]  1 
K.B.  211. 

In  my  opinion  Cornwall  v.  Henson,  when  closely  examined, 
is  not  an  authority  for  the  conclusion  reached  in  Sanderson  v. 
Morton  so  far  as  recovery  of  the  instalments  was  concerned 
as  distinguished  from  recovery  of  the  deposit,  and  as  will  be 
seen  later,  the  dictum  of  Bankes  L.J.,  to  which  reference  has 
already  been  made,  was  expressly  considered  by  the  Privy 
Council  a year  or  so  after  delivery  of  judgment  in  Sanderson 
V.  Morton  and  was  expressly  rejected  as  unsound  in  Mayson  v. 
Clouet  et  al.,  [1924]  A.C.  980. 
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In  Cornwall  v.  Henson  the  Master  of  the  Rolls  at  p.  302 
clearly  states:  “It  is  not  necessary  to  deal  with  the  question 

whether  the  plaintiff  is  entitled  to  a return  of  the  instalments 
which  he  has  paid,  because  he  has  not  insisted  upon  that  relief, 
but  I feel  very  great  doubt  whether  the  doctrine  of  Howe  v. 
Smith  (27  Ch.  D.  89)  would  apply  to  a case  in  which  the 
purchase-money  was  to  be  paid  in  instalments.” 

In  the  same  case  Collins  L.J.  made  the  same  point  equally 
clear  at  p.  304,  where  he  said:  “It  is  not  necessary,  therefore, 

to  consider  whether,  even  if  the  appellant  could  be  said  to  have 
declared  an  intention  not  to  pay  the  last  instalment,  and  the 
vendor’s  reciprocal  claim  thereon  is  nothing  short  of  what  he 
would  have  got  upon  a complete  rescission  ab  initio,  namely, 
resumption  of  the  land  which  formed  the  whole  consideration 
moving  from  him  under  the  contract,  he  is  nevertheless  en- 
titled to  retain  the  purchase-money”. 

Thus  two  of  the  three  learned  judges  in  appeal  who  decided 
Cornwall  v.  Henson  and  the  only  two  who  dealt  with  the  pre- 
cise question  now  under  consideration,  founded  their  judgments 
upon  considerations  which  left  the  particular  point  in  abeyance. 

The  dictum  of  Bankes  L.J.  in  Harrison  v.  Holland  et  al., 
supra,  is  thus  dealt  with  by  Lord  Dunedin  in  delivering  the 
judgment  of  their  lordships  in  Mayson  v.  Clouet  et  al.,  supra, 
at  pp.  986-7: 

“Their  Lordships’  attention  was  called  to  a dictum  of  Bankes 
L.J.  in  Harrison  v.  Holland  ([1922]  1 K.B.  211).  In  that  case 
there  was  provision  for  a deposit  of  50,000Z.  and  a further  sum 
of  100,000/.  as  part  payment  of  the  price  to  be  paid  within  a 
fortnight.  Ex  abundanti  cautela  the  contract  provided  that  in 
the  event  of  non-completion  the  50,000/.  should  be  forfeited  and 
the  100,000/.  should  not;  but  the  Lord  Justice,  speaking  of  the 
100,000/.^  as  a part  payment,  says:  Tf  nothing  more  had  been 

said  about  it,  as  the  contract  came  to  an  end  in  consequence 
of  the  purchaser’s  own  default,  neither  they  nor  the  assignee 
would  have  been  able  to  get  the  money  back.’  This  remark  is 
obviously  obiter,  as  the  contract  did  say  something  more  about 
it.  It  is  not  in  any  way  assented  to  by  the  two  other  judges  of 
the  Court  of  Appeal,  and  it  is,  their  Lordships  think,  in  conflict 
with  what  Lush  J.,  who  tried  the  case,  had  said,  doubtless  also 
obiter,  in  the  Court  below  ([1921]  3 K.B.  300).  'The  100,000/. 
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is  not  called  a deposit;  it  is  expressly  stated  to  be  in  part  pay- 
ment of  the  purchase  money,  and  so  it  is  not  money  paid  as  a 
guarantee  for  the  due  performance  of  the  contract.  It  is  there- 
fore not  forfeitable!  In  any  view  their  Lordships  think  the 
dictum  of  Bankes  L.J.  is  unsound.” 

Earlier  at  p.  986  Lord  Dunedin  already  had  said:  ''Howe 

V.  Smith  clearly  comes  to  this,  that  if  the  learned  judges  had 
held  that  the  deposit  was  only  part  payment  and  not  a deposit 
proper,  they  would  have  ordered  its  return.” 

Mayson  v.  Clouet  et  al.  was  in  terms  followed  in  the  Supreme 
Court  of  Canada  in  Cronholm  v.  Cole,  [1928]  3 D.L.R.  321. 

In  view  of  these  later  decisions,  Sanderson  v.  Morton,  supra, 
must  now  be  taken  to  have  been  overruled  in  so  far  as  that 
case  was  concerned  with  the  question  of  recovery  by  a default- 
ing purchaser  of  mere  instalment  payments  as  contrasted  with 
moneys  paid  by  way  of  a deposit.  In  29  Halsbury,  2nd  ed.  1938, 
s.  514,  beginning  at  p.  375,  the  distinction  in  principle  presently 
applicable  as  to  the  recovery  of  a deposit  as  contrasted  with  the 
recovery  of  mere  instalments  is  stated  succinctly,  quoting  among 
other  authorities  Mayson  v.  Clouet  et  al.,  supra. 

Turning  now  to  the  contract  in  question  in  this  appeal  and 
to  the  evidence  relied  upon  by  the  learned  trial  judge,  it  seems 
to  me  abundantly  clear  that  the  payment  in  question  was  a 
deposit  and  not  merely  a payment  on  account,  and  I so  hold. 
As  a deposit  it  was  clearly  forfeitable  by  reason  of  appellant’s 
default,  unless  the  contract  itself  otherwise  provided,  and  the 
contract  actually  did  not  otherwise  so  provide:  Howe  v.  Smith, 
supra. 

The  appeal  therefore  fails  and  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  appellant:  Joseph  Sedgwick, 

Toronto. 

Solicitors  for  the  defendant,  respondent:  Mason,  Foulds, 

Davidson  & Arnup,  Toronto. 
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[COURT  OF  APPEAL.] 

Johnstone  et  aL  v.  Ottawa  Electric  Railway  Company  et  aL 

Negligence  — Two  Defendants  — Nonsuit  — Reasonable  Inference,  on 
Plaintiff’s  Case,  that  One  Defendant,  or  Both,  Negligent  — Im- 
propriety of  Granting  Nonsuit. 

Where  a plaintiff  sues  more  than  one  defendant,  basing  his  action  on 
negligence,  and  the  position  at  the  end  of  the  plaintiff’s  case  is  such 
that  there  is  a reasonable  inference  that  one  or  all  of  the  defendants 
has  been  guilty  of  negligence  causing  the  injuries,  the  trial  judge 
should  not  grant  a nonsuit  to  one  of  the  defendants,  but  should  hear 
the  defence  and  determine,  on  the  whole  of  the  evidence,  which,  if 
any,  of  the  defendants  has  been  negligent,  and  should  then  direct 
judgment  according  to  this  finding.  Hummerstone  et  al.  v.  Leary 
et  al.,  [1921]  2 K.B.  664,  agreed  with. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Barlow  J.’ 
dismissing  the  action.  The  defendants  Ottawa  Electric  Railway 
and  Deschambault  served  notice  of  a motion  to  quash  the  appeal. 

8th  November  1949.  The  motion  to  quash  and  the  appeal 
were  heard  by  Henderson,  Hogg  and  Bowlby  JJ.A. 

M.  H.  Fyfe,  for  the  motion  to  quash:  The  notice  of  appeal 

was  not  served  within  the  time  prescribed  by  the  Rules  of 
Practice,  and  no  extension  of  time  was  obtained  or  asked  for. 
On  4th  June  1949  the  respondent  company  went  into  voluntary 
liquidation  and  by  s.  21  of  The  Winding-up  Act,  R.S.C.  1927, 
c.  213,  all  proceedings  are  stayed  unless  leave  is  obtained.  On 
23rd  June  notice  of  appeal  was  served,  and  on  15th  July  an  order 
was  made  giving  the  appellants  leave  to  proceed.  Anything 
that  took  place  before  the  order  of  15th  July  was  a nullity  and 
therefore  not  properly  before  the  Court.  I rely  on  Royer  v. 
Dupuis  Ltee  et  al.  (1939),  44  Que.  P.R.  178;  Cassette  v.  Canadian 
Marine  Engineering  Co.  Ltd.  (1920),  22  Que.  P.R.  368;  Ruffer 
et  al.  V.  Rattray  d Sons,  Limited  et  al.  (1911),  39  Que.  S.C.  245. 

V.  Evan  Gray,  K.C.,  contra:  On  4th  June  the  trial  had 

been  completed,  but  no  judgment  had  been  delivered.  Judg- 
ment was  delivered  on  10th  June  and  signed  on  27th  July. 
Notice  of  appeal  was  served  on  23rd  June,  at  which  time  we 
had  no  notice  of  the  winding-up  order.  When  we  became  aware 
of  it  in  July,  we  immediately  gave  notice  to  the  liquidators,  and 
obtained  our  order  to  proceed.  The  respondent  company  did 
not  appeal  from  that  order.  I refer  to  Masten  & Fraser, 
Company  Law,  4th  ed.  1941,  p.  820;  Trusts  d Guarantee  Co.  v. 
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Brenner,  [1932]  O.R.  245,  [1932]  2 D.L.R.  688,  13  C.B.R.  518. 
[M.  H.  Fyfe:  We  have  no  objection  to  the  order,  but  submit 

that  it  is  not  retrospective.] 

[The  Court  reserved  judgment  on  the  motion  for  nonsuit, 
and  directed  counsel  to  proceed  with  the  argument  of  the  appeal.] 

V.  Evan  Gray,  K.C.,  for  the  plaintiffs,  appellants:  Gagnon 

was  not  a defendant  by  Vv^rit,  but  was  brought  in  as  a party 
defendant  by  the  original  defendants.  The  question  of  con- 
tribution between  joint  tortfeasors,  to  which  the  evidence  was 
directed,  was  still  being  tried  after  the  motion  for  nonsuit,  and 
we  were  entitled  to  rely  on  the  defence  evidence.  Section  2 
of  The  Negligence  Act,  R.S.O.  1937,  c.  115,  lays  down  a statu- 
tory obligation;  see  also  Rule  67. 

The  trial  judge  should  have  dismissed  the  motion  of  the 
railway  defendants  for  a nonsuit,  and  that  of  Gagnon  obviously 
could  not  succeed,  in  view  of  s.  48(1)  of  The  Highway  Traffic 
Act,  R.S.O.  1937,  c.  288:  Protopappas  v.  Knap  et  al.,  [1946]  1 

D.L.R.  271.  The  proper  inferences  from  the  plaintiff’s  evidence 
were  that  the  collision  was  not  inevitable;  that  the  street-car 
was  a moving  object  which  caused  the  collision;  that  the  col- 
lision could  have  been  avoided  if  the  street-car  had  stopped  in 
time;  and  that  the  street-car  could  have  stopped.  That  con- 
stituted a prima  facie  case,  on  which  the  trial  judge  should 
have  called  on  the  defendants  to  explain  the  accident.  The 
infant  plaintiff  did  not  voluntarily  place  herself  in  a position  of 
danger. 

As  to  Gagnon,  he  had  his  truck  in  a place  where  it  should 
not  have  been.  Whether  or  not  his  negligence  was  spent  is  a 
question  of  law:  Rule  330.  The  trial  judge  failed  to  take  into 

consideration  the  facts  that  the  truck  was  foul  of  the  tracks, 
that  it  could  have  moved,  and  that  Gagnon  saw  the  street-car. 

The  trial  judge  failed  to  distinguish  between  speculation  and 
logical  inference. 

I rely  on  Canadian  Breweries  Transport  Limited  et  al.  v. 
Toronto  Transportation  Commission,  [1944]  S.C.R.  249,  [1944] 
3 D.L.R.  140;  Fingland  v.  Brown  and  Caron,  [1943]  O.R.  13, 
[1943]  1 D.L.R.  176;  McArthur  v.  Dominion  Cartridge  Com- 
pany, [1905]  A.C.  72,  C.R.  [13]  A.C.  374.  Brent  v.  Morrison 
et  al.,  [1946]  O.W.N.  636,  [1946]  4 D.L.R.  352,  is  distinguishable 
on  the  facts. 

2— [1950  J O.R. 
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M.  H.  Fyfe,  for  the  defendants  Ottawa  Electric  Railway  and 
Deschambault,  respondents:  Our  argument  is  confined  to  a 
narrow  issue.  The  motion  for  nonsuit  was  properly  allowed, 
since  the  trial  judge,  in  deciding  such  a motion,  is  entitled  to 
look  only  at  the  plaintiffs  evidence;  Gagnon’s  evidence  was  not 
to  be  considered  in  that  connection:  Martin  v.  Canadian  Pacific 

Railway,  [1932]  O.R.  571,  [1932]  4 D.L.R.  191,  40  C.R.C.  144. 
[Henderson  J.A.:  That  rule  should  not  apply  where  there  is 

more  than  one  defendant.]  I rely  also  on  Canadian  Breweries 
Transport  Limited  et  al.  v.  Toronto  Transportation  Commission, 
supra.  Protopappas  v.  Knap  et  al.,  supra,  was  appealed,  and 
the  reasons  for  judgment  are  different  on  the  appeal:  62  B.C.R. 
218,  [1946]  1 W.W.R.  232,  [1946]  2 D.L.R.  330."^  There  the 
defendant  had  participated,  and  he  was  bound  by  the  evidence 
he  brought  out  in  so  doing.  See  also  Parnell  v.  The  Great 
Western  Railway  Company  (1876),  34  L.T.  126;  McKenzie  et  al. 
V.  Bergin  et  al.,  [1937]  O.W.N.  200. 

Were  it  not  for  s.  48(1)  of  The  Highway  Traffic  Act,  all  the 
motions  for  nonsuit  should  have  succeeded.  The  mere  fact 
that  there  has  been  a collision  does  not  raise  a prima  facie  case 
of  negligence.  To  hold  that  it  did  so  would  be  to  import  the 
principle  res  ipsa  loquitur,  which  was  not  pleaded  in  this  case: 
Ballard  v.  North  British  Railway  Company,  [1923]  S.C.  (H.L.) 
43  at  53-4;  Wing  v.  London  General  Omnibus  Gompany,  [1909] 
2 K.B.  652;  Capital  Building  Cleaners  v.  Slater-Sherwood,  65 
O.L.R.  364  at  367,  [1930]  3 D.L.R.  596. 

J.  D.  Watt,  K.C.,  for  the  defendant  Gagnon,  respondent: 
We  rely  on  the  reasons  of  the  trial  judge,  who  found  that  we 
had  satisfied  the  onus.  That  finding  should  not  be  interfered 
with.  Had  Gagnon  moved  to  the  right,  he  might  have  hit 
another  vehicle:  Broderick  et  al.  v.  Toronto  Transportation 

Commission  et  al.,  [1949]  O.R.  658,  [1949]  4 D.L.R.  131.  Had 
the  motorman  been  keeping  a proper  look-out  there  would  have 
been  no  collision. 

V.  Evan  Gray,  K.C.,  in  reply:  In  the  Broderick  case  it  was 

impossible  for  the  truck  to  move,  because  of  other  traffic. 
As  to  res  ipsa  loquitur,  I refer  to  14  Can.  Bar  Review,  p.  484. 

Gur.  adv.  vult. 

7th  December  1949.  Henderson  J.A.  agrees  with  Bowlby 

J.A. 

^Varied,  [1946]  4 D.L.R.  1,  60  C.R.T.C.  28.— Ed. 
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Hogg  J.A.: — I concur  in  the  conclusion  reached  by  my 
brother  Bowlby  and  in  the  reasons  given  by  him  for  such  con- 
clusion, which  he  has  clearly  and  lucidly  expressed. 

The  result  of  this  appeal  seems  to  me  of  importance  in 
clarifying  a matter  of  law  and  procedure  that  has  heretofore 
been  in  a state  of  some  confusion. 

Bowlby  J.A.: — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  pronounced  by  Mr.  Justice  Barlow.  The  trial  com- 
menced with  a jury  at  Ottawa,  but  at  the  conclusion  of  the 
plaintiffs’  case  the  jury  was  discharged,  all  parties  consenting. 
The  learned  judge  finished  the  trial  by  himself,  and  on  the  19th 
May  1949  he  reserved  judgment  until  the  10th  June  when,  for 
reasons  given  by  him,  he  dismissed  the  action. 

At  the  opening  of  the  argument  on  appeal,  counsel  for  the 
defendants  Ottawa  Electric  Railway  and  Deschambault  (herein- 
after referred  to  as  “the  railway  defendants”)  moved  for  an 
order  quashing  the  appeal  on  the  ground  that  the  said  appeal  was 
not  made  within  15  days  as  limited  by  Rules  491  and  492. 
Notice  of  appeal  was  served  on  the  23rd  June  1949,  13  days 
after  the  date  of  judgment.  Without  the  knowledge  of  the 
plaintiffs  or  their  solicitors,  an  order  had  been  made  on  the  4th 
June  1949  under  The  Winding-up  Act,  R.S.C.  1927,  c.  213, 
placing  the  defendant  railway  in  voluntary  liquidation.  On  the 
15th  July  1949  the  Local  Master  of  the  Supreme  Court  at 
Ottawa  made  an  order  permitting  the  plaintiffs  to  proceed  with 
the  action,  notwithstanding  the  winding-up  order.  Counsel  for 
the  railway  defendants  contends  that  the  plaintiffs  should  there- 
upon have  applied  for  an  order  extending  the  time  for  appeal 
and  if  successful  should  then  have  served  a new  notice  of  appeal. 
In  my  opinion,  there  is  no  merit  in  the  motion  to  quash  and  it 
should  be  dismissed. 

The  plaintiffs  instituted  the  action  as  a result  of  injuries 
sustained  by  the  infant  plaintiff,  16  years  of  age,  while  a pas- 
senger in  a street-car  owned  by  the  defendant  railway  company 
and  being  operated  at  the  time  by  its  servant,  the  defendant 
Deschambault,  which  street-car  collided  with  a truck  owned 
and  driven  by  the  defendant  Gagnon.  By  their  statement  of 
claim  the  plaintiffs  plead  that  the  injuries  to  the  infant  plain- 
tiff resulted  from  combined  negligence  on  the  part  of  the  rail- 
way defendants  and  Gagnon.  By  their  statement  of  defence 
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the  railway  defendants  deny  negligence  and  plead  that  the  col- 
lision was  caused  entirely  by  the  negligence  of  the  defendant 
Gagnon,  and  in  the  alternative  claim  contribution  from  the  de- 
fendant Gagnon  under  The  Negligence  Act,  R.S.O.  1937,  c.  115. 
The  defendant  Gagnon,  by  his  statement  of  defence,  similarly 
pleads  and  claims  contribution  under  The  Negligence  Act  from 
the  railway  defendants. 

The  infant  plaintiff  was  unable  to  give  in  evidence  any  facts 
about  the  collision,  but  it  was  amply  proved  that  her  injuries 
resulted  therefrom.  The  collision  between  the  street-car  and 
the  truck  occurred  in  broad  daylight  at  the  corner  of  Sussex 
and  Rideau  Streets  in  the  city  of  Ottawa  on  the  7th  July  1948. 
A police  officer  was  directing  traffic  at  the  time,  and  stood  a 
short  distance  south  of  the  centre  of  the  said  intersection.  The 
defendant  Gagnon  drove  his  truck  south  on  Sussex  Street,  in- 
tending to  cross  the  intersection  and  continue  in  a southerly 
direction.  The  street-car  was  at  that  time  proceeding  east  on 
Rideau  Street  to  make  a left  turn  and  go  north  on  Sussex  Street. 
The  police  officer  signalled  the  defendant  Gagnon  to  stop  and 
he  did  so.  The  street-car  continued  its  course  and  while  it 
was  making  its  left  turn  the  left  side  of  the  street-car  collided 
with  the  rear  of  the  truck,  which  was  nearer  the  northbound 
rail  than  the  front  of  the  truck.  It  is  clear  upon  the  police 
officer’s  evidence  that  the  truck,  after  it  stopped,  did  not  again 
move  but  remained  stationary  until  the  street-car  blocked  his 
view  of  the  truck.  The  police  officer  was  called  by  the  plaintiffs 
and  gave  all  the  above  facts  in  evidence.  His  credibility  is  not 
attacked  in  any  particular.  It  must  have  been  only  an  instant 
from  the  time  the  police  officer  last  saw  the  truck  in  its  stationary 
position  until  the  collision  occurred. 

At  the  conclusion  of  the  plaintiffs’  case  counsel  for  each 
defendant  moved  for  a nonsuit.  The  motion  on  behalf  of  the 
defendant  Gagnon  was  properly  refused  by  the  learned  trial 
judge,  he  holding  that  s.  48  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288,  placed  the  onus  upon  that  defendant  to  satisfy  the 
Court  that  the  plaintiffs’  damages  did  not  result  from  any  negli- 
gence on  his  part.  Considerable  argument  ensued  by  counsel 
for  all  parties,  for  and  against  the  motion  on  behalf  of  the  rail- 
way defendants,  and  finally  the  learned  trial  judge  decided  to 
reserve  that  motion  until  the  conclusion  of  the  trial  and  sug- 
gested, because  of  the  intricate  points  of  law  to  be  considered. 
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that  counsel  for  all  parties  consent  to  dispense  with  the  services 
of  the  jury,  and  counsel  did  so  consent.  The  jury  was  there- 
upon discharged  and  Court  adjourned  until  the  following  morn- 
ing. When  Court  resumed  the  next  morning,  counsel  for  the 
railway  defendants  stated:  “My  Lord,  I am  relying  on  the 

motion  for  nonsuit,  which  I made  yesterday  afternoon  and 
which  your  Lordship  has  reserved,  and  I am  electing  to  call 
no  evidence.” 

Counsel  for  the  defendant  Gagnon  then  proceeded  with  his 
defence  and  Gagnon  gave  evidence  to  the  effect  that  he  came 
to  a stop  when  the  police  officer  signalled  him  to  do  so;  that 
his  truck  did  not  again  move;  and  that  the  said  street-car 
continued  in  its  course  and  struck  the  left  rear  side  of  the 
truck.  Counsel  for  the  railway  defendants  did  not  cross-examine 
any  witnesses  called  on  behalf  of  the  defendant  Gagnon,  but 
remained  in  court  until  the  conclusion  of  the  trial,  as  shown 
by  a submission  made  by  him  to  the  Court  when  counsel  for 
the  defendant  Gagnon  read  into  the  record  answers  made  by 
the  defendant  Deschambault  on  discovery.  Counsel  for  the 
railway  defendants  again  announced,  at  the  conclusion  of 
Gagnon’s  defence,  that  he  was  calling  no  evidence.  After  argu- 
ment of  counsel,  the  learned  trial  judge  reserved  judgment  on 
all  issues. 

In  his  reasons  for  judgment  the  learned  trial  judge  deals 
first  with  the  motion  for  nonsuit  made  by  counsel  for  the  rail- 
way defendants  as  follows: 

“I  reserved  the  motion  for  a nonsuit,  but  it  must  be  deter- 
mined on  the  evidence  before  the  Court  at  the  close  of  the 
plaintiff’s  case.  The  onus  is  on  the  plaintiff  to  show  negligence 
on  the  part  of  the  motorman. 

“After  a careful  consideration  of  the  evidence  adduced  by  the 
plaintiff,  I cannot  find  that  the  plaintiff  has  satisfied  the  onus 
of  showing  negligence  on  the  part  of  the  motorman.  The  only 
evidence  we  have  is  that  of  Police  Officer  Raynor,  and  he  can- 
not tell  us  what  happened  after  the  street-car  began  to  make 
its  turn.  I must  not  speculate  as  to  what  happened.  It  is  the 
duty  of  the  plaintiff  to  satisfy  the  onus  with  evidence.  This 
has  not  been  done.  The  nonsuit  must  be  granted  and  the 
action  dismissed  as  against  the  defendants  Ottawa  Electric  Rail- 
way and  Deschambault.” 
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The  learned  trial  judge  then  deals  with  the  defendant  Gagnon 
as  follows : 

“The  defendant  Gagnon  gave  evidence,  which  I accept,  which 
showed  that  he  was  approaching  Rideau  Street  travelling 
southerly  on  Sussex  Street,  intending  to  cross  Rideau,  and 
being  familiar  with  the  traffic  rules  at  this  corner,  because  he 
was  accustomed  to  cross  this  intersection  about  eight  times  a 
day,  he  drove  near  to  the  centre-line  of  the  road.  As  he  ap- 
proached Rideau  Street  the  officer  on  point  duty  signalled  him 
to  stop,  which  he  did.  He  put  on  his  hand  brake,  and  his  truck 
did  not  move  from  the  time  he  stopped  until  the  street-car  ran 
into  the  left  rear  corner  of  his  truck.  His  evidence  is  that  his 
truck  was  slightly  to  the  east  of  the  centre  white  line,  the  rear 
left  corner  being  more  to  the  east  than  the  front. 

“Does  this  evidence  satisfy  me  that  the  defendant  Gagnon 
was  not  negligent? 

“His  truck  was  stopped,  and  had  been  stopped  for  some 
short  time  before  the  accident.  The  motorman,  if  he  had  looked, 
or  was  keeping  a proper  look-out,  could  have  seen  that  the  truck 
was  too  close  to  the  northerly-bound  street-car  tracks  to  permit 
the  street-car  to  proceed  past  it  in  safety.  If  the  defendant  was 
in  any  way  negligent  in  stopping  where  he  did,  his  negligence 
was  spent  before  the  accident.  Furthermore,  the  motorman  had 
the  last  clear  chance  to  avoid  the  accident.  In  my  opinion  the 
defendant  Gagnon  has  satisfied  the  onus  cast  upon  him,  and  has 
shown  that  he  was  not  negligent. 

“The  plaintiffs’  action  as  against  the  defendant  Gagnon  will 
be  dismissed.” 

Counsel  for  the  plaintiffs  contends  : 

(1)  that  assuming  that  the  onus  was  upon  the  plaintiffs  to 
prove  negligence  against  the  railway  defendants,  the  plaintiffs 
did  adduce  such  evidence  and  the  motion  for  nonsuit  on  behalf 
of  the  said  defendants  should  have  been  dismissed; 

(2)  that  there  being  no  allegation  of  negligence  against  the 
plaintiffs,  and  the  collision  having  occurred  under  such  circum- 
stances that  there  must  have  been  negligence  on  the  part  of 
one  or  all  the  defendants,  the  motion  for  nonsuit  made  on  behalf 
of  the  railway  defendants  should  have  been  dismissed; 

(3)  that  the  learned  trial  judge  having  reserved  the  miotion 
for  nonsuit  of  the  railway  defendants,  it  was  not  open  to  the 
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learned  trial  judge  to  allow  the  motion  for  nonsuit  or  decide  the 
liability  to  the  plaintiffs  of  the  railway  defendants  without  con- 
sidering the  evidence  adduced  on  behalf  of  the  defendant  Gagnon. 

I agree  with  the  conclusion  arrived  at  by  the  learned  trial 
judge  in  regard  to  the  defendant  Gagnon  and  that  the  action 
as  against  him  was  properly  dismissed. 

As  to  the  first  contention  of  appellants’  counsel,  the  learned 
trial  judge  in  my  opinion  erred  in  allowing  the  motion  for  non- 
suit made  on  behalf  of  the  railway  defendants,  upon  the  evidence 
adduced  by  the  plaintiffs.  It  is  an  old  and  well-established  rule 
that  it  is  the  province  of  the  judge  to  decide  whether  or  not 
there  is  evidence  on  which  a jury  could  reasonably  find  negli- 
gence, either  by  direct  proof  or  by  inference,  and  the  province 
of  the  jury  to  say  whether  or  not  negligence  is  in  fact  established 
or  ought  to  be  inferred.  In  my  opinion,  the  almost  irresistible 
inference  to  be  drawn  from  the  evidence  of  the  police  officer  was 
that  the  truck  did  not  move  from  the  time  it  came  to  a stop 
until  the  impact  occurred,  and  that  the  street-car  proceeded  on 
its  way  when  the  defendant  Deschambault  knew,  or  ought  to 
have  known,  that  the  collision  was  bound  to  occur. 

As  to  counsel’s  second  contention,  it  is  also  my  opinion  that 
having  regard  to  the  facts  of  the  case,  and  irrespective  of  any 
inference  of  negligence  to  be  drawn  from  evidence  adduced  by 
the  plaintiffs,  the  learned  trial  judge  should  have  dismissed  the 
motion  for  nonsuit.  The  situation  was  much  the  same  as  existed 
in  Hummerstone  et  al.  v.  Leary  et  al.,  [1921]  2 K.B.  664.  The 
plaintiffs  there  were  passengers  in  a motor  lorry  belonging  to 
the  defendant  Leary  and  their  case  was  that  there  was  a col- 
lision in  broad  daylight  between  the  lorry  and  a motor  car 
belonging  to  the  defendant  Foster.  While  the  plaintiffs  did  not 
prove  negligence  on  the  part  of  the  defendant  Leary,  they  did 
not  affirmatively  or  conclusively  prove  that  said  defendant  was 
not  guilty  of  negligence.  At  the  close  of  the  plaintiffs’  case, 
counsel  for  Leary  moved  for  a nonsuit,  and  the  trial  judge 
thereupon  dismissed  the  action  against  Leary.  The  defendant 
Foster  proceeded  with  his  evidence  and  at  the  conclusion  of  the 
trial  the  trial  judge  also  dismissed  the  action  against  Foster.  The 
action  was  in  the  County  Court  and  the  plaintiffs  appealed  to 
a Divisional  Court  of  the  King’s  Bench  Division.  Bray  J.,  deliver- 
ing the  judgment  of  that  Court,  says  at  pp.  667-8: 
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“When  once  a state  of  facts  was  proved,  as  it  was,  from 
which  the  reasonable  inference  to  be  drawn  was  that  prima  facie 
one  if  not  both  drivers  had  been  negligent,  the  plaintiffs  were 
entitled  to  call  on  the  defendants  for  an  answer,  and  the  proper 
time  at  which  to  decide  whether  on  the  evidence  one  defendant 
or  the  other  defendant  or  both  the  defendants  were  liable  was 
at  the  close  of  the  whole  case.  That  the  plaintiffs  did  prove  such 
a state  of  facts  is  clear.  The  collision  took  place  in  broad  day- 
light, there  was  no  other  traffic  in  the  road,  and  there  was 
nothing  to  indicate  inevitable  accident.  If  the  learned  judge  was 
right,  then  if  all  that  the  plaintiffs  could  have  proved  was  the 
collision  itself,  which  under  such  circumstances  as  these  would 
raise  a presumption  of  carelessness  on  the  part  of  one  or  both 
drivers,  each  defendant  would  be  entitled  to  judgment  because 
the  plaintiffs  would  have  failed  to  prove  which  driver  was  to 
blame  . . . 

“It  must  not  be  supposed  from  our  judgment  that  if  a plain- 
tiff fails  to  make  a prima  facie  case  at  all  he  is  entitled  to  call 
on  two  defendants  under  such  circumstances  as  these  to  give  evi- 
dence and  ask  for  judgment  if  no  such  evidence  is  given.  He  must 
of  course  prove  facts  from  which  in  the  absence  of  an  explana- 
tion liability  could  properly  be  inferred.  It  might  perhaps  happen 
that  a plaintiff  suing  two  defendants  in  the  alternative  proved 
affirmatively  that  as  regards  one  of  them  it  is  impossible  to 
impute  blame  to  him,  and  in  that  case,  if  such  a case  should 
occur,  the  judge  would  no  doubt  be  entitled  to  dismiss  him  from 
the  action.  But  it  is  not  enough  to  show  that  on  the  plaintiff’s 
view  of  the  matter  from  what  he  was  able  to  see  of  the  accident 
it  seems  probable  that  one  defendant  was  to  blame.  It  seemed 
probable  here  on  the  plaintiff’s  evidence  that  Foster’s  driver  was 
to  blame.  As  the  ultimate  result  showed,  they  did  not  conclusively 
prove  it.” 

The  judgment  in  favour  of  each  defendant  was  set  aside. 
While  the  judgment  of  a Divisional  Court  of  the  King’s  Bench 
Division  in  England  is  not  binding  upon  this  Court,  I am  in 
entire  accord  with  the  reasoning  of  Mr.  Justice  Bray  and  the 
conclusion  reached  by  that  Court.  Whenever  it  is  clear  at  the 
end  of  the  plaintiff’s  case  that  the  damages  suffered  by  him 
were  the  result  of  negligence  on  the  part  of  one  or  all  of  the 
defendants,  and  the  plaintiff  is  innocent  of  any  negligence,  a 
nonsuit  should  not  be  granted.  Having  come  to  the  conclusion, 
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after  considering  all  the  evidence  adduced  at  the  trial,  that  the 
negligence  of  the  motorman  was  the  causa  causans  of  the 
collision,  the  learned  judge  should,  in  my  opinion,  have  entered 
judgment  for  the  plaintiffs  against  the  railway  defendants. 

I find  it  unnecessary  to  deal  with  the  third  contention  of 
appellants’  counsel. 

The  railway  defendants  having  elected,  by  their  counsel,  at 
the  conclusion  of  the  plaintiffs’  case,  to  call  no  evidence,  and 
having  reaffirmed  that  position  after  the  defendant  Gagnon  com- 
pleted his  defence,  this  is  not  a case  in  which,  in  my  opinion, 
a new  trial  should  be  ordered. 

I would  allow  the  appeal  against  the  dismissal  of  the  action 
against  the  railway  defendants,  and  direct  that  judgment  be 
entered  against  the  defendants  Ottawa  Electric  Railway  and 
Emile  Deschambault,  for  the  infant  plaintiff  in  the  sum  of  $1,000, 
to  be  paid  into  court  pursuant  to  the  Rules  of  Practice,  and  for 
the  adult  plaintiff  in  the  sum  of  $150  (the  damages  assessed  by 
the  learned  trial  judge),  together  with  costs  of  the  action  and 
appeal.  I would  dismiss  the  appeal  as  against  the  defendant 
Gagnon,  with  costs,  and  direct  that  judgment  be  entered  dis- 
missing the  action  as  against  that  defendant,  with  costs.  I would 
also  direct  that  the  plaintiffs  be  allowed  to  add  the  costs  of  trial 
and  appeal,  payable  by  them  to  the  defendant  Gagnon,  to  their 
judgment  against  the  defendants  Ottawa  Electric  Railway  and 
Emile  Deschambault. 

Appeal  allowed  in  part^  with  costs  throughout. 

Solicitors  for  the  plaintiff s^  appellants:  Gauvreau,  Burroivs, 
Devine  d McGovern,  Ottawa. 

Solicitors  for  the  defendants  Ottawa  Electric  Railway  and 
Deschambault,  respondents:  Beament,  Fyfe  d Ault,  Ottawa. 

Solicitors  for  the  defendant  Gagnon,  respondent:  Gowling, 
MacTavish,  Watt,  Osborne  d Henderson,  Ottawa. 
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[LeBEL  J.] 

Re  Carr  and  Smith* 

Real  Property— Estates  Tail— Barring  the  Entail— Estate  Tail  ‘^subject 
to’’  Life  Lease — Conveyance  by  Tenant  in  Tail  during  Lifetime  of 
Lessee— Subsequent  Mortgage,  after  Death  of  Lessee— The  Estates 
Tail  Act,  R.S.O.  1937,  c.  156,  ss.  1,  3,  5,  7,  8,  18. 

J granted  lands  to  his  son  E in  tail,  with  remainder  over  to  other 
sons  and  daughters  of  J.  The  grant  was  expressed  to  be  “in  consider- 
ation of  a Life  Lease  to  be  given  by  the  Grantee  to  the  Grantor  and 
of  Natural  Love  and  Affection”.  E executed  a lease  of  the  lands  to  J 
for  his  life,  the  lease  being  dated  the  same  day  as  the  grant,  but 
containing  no  reference  to  it. 

During  J’s  lifetime  E purported  to  convey  the  lands  to  his  wife  in  fee 
simple,  the  deed  containing  recitals  setting  out  the  grant  to  the  son 
and  the  lease  and  that  “the  Grantor  is  now  desirous  of  barring  the 
entail  and  conveying  the  lands”.  After  J’s  death  E mortgaged  the 
lands  to  a third  person,  his  wife  joining  in  the  mortgage  to  bar  her 
dower.  J died  intestate,  and  his  widow,  as  administratrix  of  his  estate, 
entered  into  an  agreement  to  sell  the  lands. 

Held,  the  entail  had  been  barred,  and  the  widow  could  give  a good  title. 
It  was  clear  from  s.  3 of  The  Estates  Tail  Act  that  E could  dispose  of 
the  lands  for  an  estate  in  fee  simple,  so  as  to  defeat  the  rights  of  the 
remaindermen,  unless  it  was  to  be  held  that  J was  the  owner  of  an 
estate  prior  to  the  estate  tail,  or  was  the  protector  of  the  settlement 
within  the  meaning  of  ss.  8 and  18.  Even  assuming  that  the  grant  to 
E and  the  lease,  read  together,  constituted  a settlement,  they  did  not 
have  the  effect  of  reserving  a life  estate  to  J which  was  prior  to  E’s 
estate  tail,  and  J was  therefore  not  the  protector  of  the  settlement. 
The  conveyance  to  E’s  wife  was  accordingly  effective  to  bar  the  en- 
tail. 

Even  assuming,  however,  that  the  conveyance  to  the  wife  did  not  have 
this  effect,  the  entail  was  barred  by  the  mortgage.  If  the  conveyance 
to  the  wife  gave  her  no  more  than  the  base  fee,  E remained  the 
“tenant  in  tail”  within  the  definition  in  s.  Kg)  of  the  Act,  and  was 
entitled,  under  s.  5,  to  dispose  of  the  lands  as  against  all  persons 
whose  estates  were  to  take  effect  after  his  own,  so  as  to  enlarge  the 
base  fee  into  a fee  absolute.  When  the  mortgage  was  discharged  the 
widow,  or  any  person  taking  under  her,  would  acquire,  not  E’s  original 
estate  tail,  or  the  base  fee  into  which  it  was  converted,  but  the  fee 
simple  in  the  land  barred  of  the  entail.  Re  Hazell  (1925),  57  O.L.R. 
290,  applied.  The  wife,  as  owner  of  the  base  fee,  was  entitled,  subject 
to  the  life  lease,  to  the  use  and  enjoyment  of  the  lands  as  against  E 
during  his  lifetime,  or  at  least  until  he  raised  the  base  fee  into  an 
estate  in  fee  simple  by  a subsequent  disposition  in  her  favour  or  in 
favour  of  a third  person,  but  there  was  no  authority  for  the  proposi- 
tion that  she,  as  the  owner  of  the  base  fee,  could  ever  have  barred 
the  entail  and  the  interest  of  the  remaindermen. 

A MOTION  by  a vendor  “for  an  order  declaring  that  the 
objection  to  the  title  of  the  above  named  Vendor  to  the  land  in 
question  . . . does  not  constitute  a valid  objection  to  the  title 
and  that  the  Vendor  has  in  fact  a good  title,  in  accordance  with 
the  conditions  of  sale”. 


22nd  October  1949.  The  motion  was  heard  by  LeBel  J.  in 
Weekly  Court  at  London. 

W.  G.  Kerr,  K,C.,  for  the  vendor. 
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F.  R.  Gee^  for  the  purchaser. 

R,  D.  Steele,  K.C.,  and  S.  L.  Clunis,  for  other  interested 
persons. 

12th  December  1949.  LeBel  J.: — This  is  a motion  under  The 
Vendors  and  Purchasers  Act,  R.S.O.  1937,  c.  168. 

Until  the  17th  March  1924  John  G.  Carr  was  the  owner  in 
fee  simple  of  farm  lands  comprising  some  50  acres  in  the  town- 
ship of  Romney,  in  the  county  of  Kent.  On  that  date,  by  deed, 
he  granted  them  to  his  son  Ernest  L.  Carr  “and  the  heirs  of  his 
body  lawfully  begotten  and  in  default  of  such  heirs  to  Margaret 
Alice  Teskey,  Annabelle  Charlton,  Hulda  May  Collard,  Percy 
LeRoy  Carr,  William  Edison  Carr  and  their  heirs  and  assigns 
to  and  for  their  sole  and  only  use  forever’’.  The  habendum  in 
the  deed  is  in  the  same  language.  There  was  thus  created  an 
estate  tail  in  favour  of  Ernest  L.  Carr  and  his  issue,  with  re- 
mainder in  fee  simple  to  the  five  persons  named,  who  were  his 
brothers  and  sisters.  I shall  hereinafter  refer  to  John  G.  Carr 
as  “the  father”,  to  Ernest  L.  Carr  as  “the  son”  and  to  the 
latter’s  brothers  and  sisters  as  “the  remaindermen”. 

The  creation  by  the  father  of  that  kind  of  estate,  which  is 
now  of  very  infrequent  occurrence,  was  expressed  in  the  con- 
veyance to  be  “in  consideration  of  a Life  Lease  to  be  given  by 
the  Grantee  to  the  Grantor  and  of  Natural  Love  and  Affection”. 
And  by  a lease  bearing  the  same  date  as  the  conveyance,  the 
son  leased  the  lands  to  his  father  “for  and  during  the  term  of 
the  natural  life  of  the  Lessee”,  the  consideration  being  “the 
sum  of  One  ($1.)  dollar  and  the  covenants  and  agreements  here- 
inafter reserved  and  contained  on  the  part  of  the  said  Lessee”. 
By  the  covenants  and  agreements  contained  in  the  lease  the 
father  was  required  to  pay  taxes  but  no  rent. 

On  26th  April  1924  the  son  purported  to  convey  the  lands 
to  Olive  Fern  Carr,  his  wife,  in  fee  simple  in  consideration  of 
natural  love  and  affection  and  the  sum  of  one  dollar.  This 
instrument  contains  these,  among  other  recitals: 

“And  whereas  by  deed  bearing  date  the  17th  day  of  March, 
1924,  the  said  John  G.  Carr  granted  the  hereinafter  described 
lands  to  the  Grantor  herein  in  fee  tail,  subject  however  to  a life 
lease  given  by  the  Grantor  herein  to  the  said  John  G.  Carr, 
which  said  life  lease  is  dated  the  17th  of  March,  1924;” 
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“And  whereas  the  Grantor  is  now  desirous  of  barring  the 
entail  and  conveying  the  lands  to  the  Grantee  herein.” 

On  30th  January  1946  the  son  as  mortgagor,  his  wife  joining 
therein  to  bar  her  dower,  mortgaged  the  lands  to  Delbert  Coats- 
worth  to  secure  the  sum  of  $3,000,  the  instrument  being  ex- 
pressed to  be  drawn  in  pursuance  of  The  Short  Forms  of  Mort- 
gages Act,  R.S.O.  1937,  c.  160. 

The  father  died  on  or  about  the  9th  March  1934  and  the 
son  died,  without  issue,  on  or  about  the  15th  December  1947. 

On  the  26th  March  1949  Olive  Fern  Carr,  the  administratrix 
of  the  estate  of  Ernest  L.  Carr,  as  vendor,  agreed  to  sell  the 
lands  for  $10,000.  The  solicitors  for  the  proposed  purchaser 
objected  to  title;  they  required  proof  that  the  deed  from  Ernest 
L.  Carr  to  his  wife  “was  sufficient  to  bar  the  entail  and  also  to 
bar  any  interest  in  reversion”  of  the  five  remaindermen.  Being 
unable  to  satisfy  the  purchaser’s  solicitors  on  these  points,  the 
solicitor  for  the  vendor  launched  this  motion.  When  it  come  on 
for  hearing  Mr.  Justice  Schroeder  ordered  that  notice  be  served 
upon  the  remaindermen  and  they  were  represented  by  counsel 
when  the  matter  came  on  again  before  me.  The  position  their 
counsel  took  was  that  neither  the  deed  to  Olive  Fern  Carr  nor  the 
mortgage  to  Delbert  Coatsworth  sufficed  to  bar  the  entail,  or 
at  least  that  neither  document  was  sufficient  to  defeat  their 
clients’  estate  in  fee  simple  in  remainder  or  reversion. 

Counsel  for  the  vendor  contended  that  the  entail  was  barred, 
and  with  it  the  remaindermen’s  estate  in  fee  simple,  by  the  deed 
to  Olive  Fern  Carr,  or,  in  the  alternative,  by  the  mortgage  to 
Coatsworth. 

Counsel  for  the  purchaser  took  a neutral  position;  he  inti- 
mated that  his  client  was  anxious  to  acquire  the  lands. 

Section  3 of  The  Estates  Tail  Act,  R.S.O.  1937,  c.  156  pro- 
vides: 

“Every  actual  tenant  in  tail,  whether  in  possession,  re- 
mainder, contingency  or  otherwise,  may  dispose  of,  for  an  estate 
in  fee  simple  absolute  . . . the  land  entailed  as  against  all  persons 
. . . including  His  Majesty,  whose  estates  are  to  take  effect  after 
the  determination,  or  in  defeasance  of  such  estate  tail;  saving 
always  the  rights  of  all  persons  in  respect  of  estates  prior  to 
the  estate  tail  in  respect  of  which  such  disposition  is  made,  and 


Re  Carr  and  Smith* 


LeBel  J.  29 


the  rights  of  all  other  persons  except  those  against  whom  such 
disposition  is,  by  this  Act,  authorized  to  be  made.” 

By  this  section  it  is  therefore  clear  that  the  remaindermen 
are  persons  ‘‘against  whom  such  disposition  is,  by  this  Act, 
authorized  to  be  made”,  and  that  a tenant  in  tail  may  make  a 
disposition  of  the  lands  entailed  for  an  estate  in  fee  simple 
absolute  as  against  the  remaindermen  “saving  always  the  rights 
of  all  persons  in  respect  of  estates  prior  to  the  estate  tail  in 
respect  of  which  such  disposition  is  made”.  But  counsel  for  the 
remaindermen,  conceding  that  the  son  could  legally  have  barred 
his  own  issue,  if  he  had  had  any,  assert  that  he  could  not  during 
his  father’s  lifetime  defeat  their  clients’  estate  in  remainder  with- 
out the  concurrence  of  his  father.  The  contention  is  that  the 
deed  to  the  son  and  the  life  lease  to  the  father  must  be  read 
together,  and  that  together  they  comprise  a settlement  of  the 
land  so  as  to  make  ss.  8 and  18  of  the  Act  applicable. 

Section  8 provides:  “If  at  the  time  there  is  a tenant  in  tail 
of  land  under  a settlement,  and  there  is  subsisting  in  the  same 
land  . . . under  the  same  settlement,  an  estate  for  years,  deter- 
minable on  the  dropping  of  a life  or  lives,  or  any  greater  estate, 
not  being  an  estate  for  years,  prior  to  the  estate  tail,  then  the 
person  who  is  the  owner  of  the  prior  estate  . . . shall  be  the 
protector  of  the  settlement  so  far  as  regards  the  land  in  which 
such  prior  estate  is  subsisting,  and  shall  ...  be  deemed  the 
owner  of  such  prior  estate  . . . and  an  estate  by  way  of  result- 
ing use  or  trust  to  or  for  the  settlor  shall  be  deemed  an  estate 
under  the  same  settlement  within  the  meaning  of  this  section.” 
(The  italics  are  mine.) 

It  is  sufficient  to  say  for  the  purposes  of  this  motion  that 
by  s.  18  of  the  Act  a tenant  in  tail  may  not  dispose  of  the  lands 
entailed  so  as  to  defeat  the  estate  of  the  remaindermen  in  fee 
simple  without  the  consent  of  the  protector  of  the  settlement, 
and  counsel  for  the  remaindermen  argue  that  the  late  John  G. 
Carr,  by  force  of  the  deed  and  the  concurrent  lease,  was  the 
protector  of  the  settlement,  and  that  his  consent  was  necessary 
for  the  effective  determination  of  the  remaindermen’s  estate. 
Counsel  for  the  vendor  takes  the  opposite  view. 

There  can,  of  course,  be  no  doubt  that  the  father  intended 
his  lands  to  go  to  his  other  sons  and  daughters  in  the  event 
that  the  son  to  whom  he  granted  the  lands  in  tail  should  die 
without  issue,  as  he  did,  and  it  remains  to  be  decided  whether 
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that  son  could,  and  did  in  fact,  defeat  his  father’s  intention. 
The  problem  must  be  resolved  according  to  the  strict  legal  rights 
of  the  parties  and  these  depend  upon  the  meaning  and  effect  to 
be  given  to  the  two  documents  which  are  said  to  comprise  the 
settlement. 

In  Birdsill  v.  Birdsill  (1919),  46  O.L.R.  345  at  347,  50  D.L.R. 
708,  Riddell  J.  (as  he  then  was)  said:  ‘T  am  unable  to  see  that 
the  actual  object  of  the  grantor  was  important;  he  must  take 
the  effect  in  law  of  his  conveyances:  Lawlor  v.  Lawlor  (1881-2), 
6 A.R.  312,  10  Can.  S.C.R.  194;  Culbertson  v.  McCullough  (1900), 
27  A.R.  459,  and  cases  cited”. 

I also  subscribe  to  the  observation  made  by  Martin  L.J.A.  in 
Ostrum  V.  The  Miyako,  [1924]  Ex.  C.R.  86,  34  B.C.R.  4,  [1924] 
1 W.W.R.  1098,  [1924]  2 D.L.R.  200:  'This  result  may  seem  a 
hardship,  but  the  longer  I sit  upon  this  Bench  the  more  I am 
convinced  that  the  only  real  justice  is  strict  justice  for  all 
concerned”. 

Although  the  universal  practice  in  olden  times  seems  to  have 
been  to  put  a settlement  of  land  in  one  document,  I am  prepared 
to  assume  that  the  deed  and  the  lease  comprise  a settlement  in 
this  instance.  The  question  then,  put  bluntly,  is — Did  the  two 
documents  read  together  have  the  effect  of  reserving  or  creating 
a life  lease  in  favour  of  the  father  which  was  prior  to  the  son’s 
estate  tail?  If  not,  giving  the  saving  provision  of  s.  3 and  the 
language  of  s.  8 their  ordinary  meaning,  the  father  was  not 
the  protector  of  the  settlement  at  the  date  of  the  deed  from  the 
son  to  his  wife.  I think  he  was  not,  for  the  following  reasons. 

The  father  did  not,  by  any  words  expressed  in  either  of  the 
two  documents,  reserve  a life  lease  in  his  own  favour,  and  it  is 
not  permissible,  in  my  opinion,  to  imply  that  he  did  in  view  of 
the  precise  language  used.  The  most  that  can  be  said  in  the 
remaindermen’s  favour  is  that  the  two  documents  were  con- 
temporaneous, but  it  is  to  be  observed  as  to  their  effect  that 
the  consideration  for  the  deed  to  the  son  is  expressed  to  be 
“a  Life  Lease  to  be  given  by  the  Grantee  to  the  Grantor  and 
. . . Natural  Love  and  Affection”.  Thus,  the  lease  was  to  be 
given  back  to  the  father  as  part  consideration  for  the  grant, 
and  the  son  could  not  give  the  lease  to  the  father  until  he  had 
acquired  title  to  the  lands.  Furthermore,  the  consideration  for 
the  grant  to  the  son  is  expressly  different  from  the  consideration 
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for  the  lease  back  to  the  father,  since  the  latter  document  makes 
no  mention  of  the  grant  to  the  son. 

It  is  true  that  one  of  the  recitals  in  the  deed  from  the  son 
to  his  wife  states  that  his  deed  from  his  father  was  subject  to 
a life  lease  in  his  father’s  favour,  but  the  words  “subject  how- 
ever to”  do  not  mean  necessarily  that  the  father’s  life  lease  was 
prior,  or  was  to  be  considered  prior,  to  the  deed  to  the  son.  If 
the  recital  could  be  said  to  mean  that,  in  my  opinion,  it  would 
be  an  incorrect  statement  of  the  legal  effect  of  the  two  con- 
current documents. 

It  was  argued  by  Mr.  Steele  that  if  it  were  held  that  the 
life  lease  did  not  constitute  a prior  estate  the  father  could  have 
been  dispossessed  by  the  remaindermen  had  the  son  predeceased 
him  without  barring  the  entail.  That  is  no  doubt  true  on  the 
authority  of  Doe  d.  Graham  v.  Newton  (1847),  3 U.C.Q.B.  249, 
but  it  in  no  way  alters  the  situation,  in  my  view. 

It  was  not  argued,  nor  have  I been  able  to  find  in  the  two 
documents  any  language  which  might  lead  me  to  conclude,  that 
their  combined  effect  was  to  create  an  estate  by  way  of  a result- 
ing use  or  trust  in  favour  of  the  father,  so  as  to  make  him  the 
protector  of  the  settlement  under  the  concluding  words  of  s.  8. 
The  express  language  used  in  the  documents  is  contrary  to  any 
such  implication,  in  my  opinion. 

Having  reached  the  conclusion  that  the  life  lease  was  not 
an  estate  prior  to  the  son’s  estate  tail  and  hence  that  the  father 
was  not  the  protector  of  the  settlement  at  the  time  his  son  con- 
veyed the  lands  to  his  wife,  the  question  as  to  the  legal  effect 
of  the  mortgage  given  by  the  son  on  the  30th  January  1946  need 
not  be  answered.  However,  in  view  of  the  able  and  exhaustive 
argument  of  counsel  for  the  remaindermen,  I think  I should 
answer  it  as  a matter  of  courtesy. 

To  begin  with  it  cannot  be  assumed  that  when  the  son  gave 
the  mortgage  he  did  not  know  what  he  was  about.  To  do  so 
would  be  to  conclude  that  his  name  instead  of  his  wife’s  as 
mortgagor  was  inserted  in  error.  There  is  nothing  to  suggest 
that  such  was  the  case. 

It  is  argued  on  behalf  of  the  vendor,  upon  the  authority  of 
Re  Hazelly  57  O.L.R.  290,  [1925]  3 D.L.R.  661,  that  whatever 
might  be  the  effect  of  the  deed  to  the  wife,  the  subsequent 
mortgage  barred  the  entail,  including  the  estate  in  remainder. 
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It  was  said  that  if  the  father  had  been  the  protector  of  the 
settlement  he  had  ceased  to  be  such  upon  his  decease  in  1934, 
that  his  prior  life  estate,  if  it  could  be  held  to  be  such,  had  died 
with  him,  and  that  there  was  thus  no  one  whose  consent  was 
required  at  the  time  the  mortgage  was  given.  Counsel  for  the 
remaindermen  sought  to  counter  this  argument  by  saying  that 
the  son’s  deed  to  his  wife  had  the  effect  of  converting  the  estate 
tail  into  a base  fee,  and  that  by  reason  of  the  conveyance  to 
her  the  son  had  parted  with  the  base  fee  and  could  not  after- 
wards validly  mortgage  the  lands.  It  was  argued  that  but  for 
his  conveyance  to  his  wife,  the  son  could  have  barred  the  entail 
and  the  interest  of  the  remaindermen  by  giving  a mortgage  at 
any  time  between  the  date  of  his  father’s  death  and  the  date  of 
his  own  decease,  but  that  since  the  son  had  conveyed  his  interest 
to  his  wife  she,  as  owner  of  the  base  fee,  was  the  only  person 
who  could  have  afterwards  so  barred  the  interest  of  the  re- 
maindermen. The  position  thus  taken  was  that  if  the  son’s  wife 
had  been  the  mortgagor  instead  of  the  son  at  the  time  the  mort- 
gage to  Coatsworth  was  given,  the  remaindermen’s  interest 
would  have  been  barred  effectively. 

I do  not  think  the  argument  on  behalf  of  the  remaindermen 
is  well  founded  because,  with  great  respect,  it  seems  to  proceed 
upon  a misconception  of  the  nature  of  all  the  incidents  of  an 
estate  tail. 

By  s.  1(h)  of  the  Act:  ‘"‘Base  fee’  shall  mean  exclusively 
that  estate  in  fee  simple  into  which  an  estate  tail  is  converted 
where  the  issue  in  tail  are  barred,  but  persons  claiming  estates 
by  way  of  remainder  or  otherwise  are  not  barred.” 

By  s.  1(g)  of  the  Act:  “ ‘Tenant  in  tail’  shall  include  a person 
who,  where  an  estate  tail  has  been  barred  and  converted  into 
a base  fee,  would  have  been  tenant  of  such  estate  tail  if  the 
same  had  not  been  barred.” 

Section  5 of  the  Act  provides:  “Where  an  estate  tail  has 
been  barred  and  converted  into  a base  fee  the  person  who,  if 
such  estate  tail  had  not  been  barred,  would  have  been  actual 
tenant  in  tail  of  land  may  dispose  of  such  land  as  against  all 
persons,  including  His  Majesty,  whose  estates  are  to  take  effect 
after  the  determination,  or  in  defeasance  of  the  base  fee  into 
which  the  estate  tail  has  been  converted,  so  as  to  enlarge  the 
base  fee  into  a fee  simple  absolute;  saving  always  the  right  of 
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all  persons,  in  respect  of  estates  prior  to  the  estate  tail  which 
has  been  converted  into  a base  fee,  and  the  rights  of  all  other 
persons  except  those  against  whom  such  disposition  is  by  this 
Act  authorized  to  be  made.” 

The  saving  provision  in  the  section  lastly  quoted  is  of  no 
assistance  to  the  remaindermen  here  for  it  is  with  ‘‘estates  prior 
to  the  estate  tail  which  has  been  converted  into  a base  fee”  that 
the  provision  has  to  do.  In  any  case,  at  the  time  of  the  mort- 
gage the  father  was  deceased  and  there  was  at  that  time  no 
estate  of  any  kind  prior  to  the  son’s  estate  tail. 

The  first  five  lines  of  s.  7 of  the  Act  read:  “If  a tenant  in 
tail  makes  a disposition  of  the  land  under  this  Act,  by  way  of 
mortgage,  or  for  any  other  limited  purpose,  such  disposition 
shall,  to  the  extent  of  the  estate  thereby  created,  be  an  absolute 
bar  to  all  persons  as  against  whom  such  disposition  is  by  this 
Act  authorized  to  be  made,  . . . .”  It  is  unnecessary  to  quote 
further  from  this  section  because  it  was  fully  considered  by 
Middleton  J.A.  in  Re  Hazell,  supra,  at  p.  295,  where  that  great 
judge  had  this  to  say  (s.  7 was  then  s.  8) : 

“By  virtue  of  the  Act  now  found  as  the  Estates  Tail  Act 
(R.S.O.  1914,  ch.  113,  sec.  8),  if  a tenant-in-tail  makes  a mort- 
gage, this,  to  the  extent  of  the  estate  thereby  created,  is  an 
absolute  bar  of  the  estate  tail  and  conveys  to  the  mortgagee 
the  fee  simple  in  the  land,  or  such  lesser  estate  as  may  be 
specified  by  the  mortgage.  Upon  the  discharge  of  the  mortgage, 
the  effect  of  the  provision  of  the  Registry  Act  (now  found  as 
R.S.O.  1914,  ch.  124,  sec.  67)  was  held  to  be  the  vesting  in  the 
mortgagor,  not  his  original  estate  tail,  but  the  fee  simple  in 
the  land  barred  of  the  entail.” 

Thus  when  the  son  mortgaged  the  lands  to  Delbert  Coats- 
worth  the  mortgage  was  an  absolute  bar  of  the  estate  tail  and 
conveyed  the  fee  simple  in  the  land  to  the  latter.  When  it  is 
discharged,  the  vendor,  or  any  person  taking  under  her,  will 
acquire,  not  the  son’s  original  estate  tail,  or  the  base  fee  into 
which  it  was  converted,  but  the  fee  simple  in  the  land  barred 
of  the  entail. 

If  this  is  the  result  one  may  ask  what  was  the  effect  of  the 
son’s  earlier  conveyance  to  his  wife  if  it  did  not  bar  the  entail 
and  the  interest  of  the  remaindermen  as  I have  held  that  it  did 
in  the  circumstances.  In  my  opinion  she  was  then,  as  owner  of 
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the  base  fee,  entitled,  subject  to  the  life  lease,  to  the  use  and 
enjoyment  of  the  lands  as  against  her  husband  during  his  life- 
time, or  at  least  until  he  raised  the  base  fee  into  an  estate  in 
fee  simple  by  a subsequent  disposition  in  her  favour  or  in  favour 
of  some  third  person. 

I find  no  authority  whatever  for  the  proposition  that  the 
son’s  wife,  as  owner  of  the  base  fee,  could  ever  have  barred 
the  entail  and  the  interest  of  the  remaindermen.  The  argument 
that  a tenant  in  tail  cannot  bar  the  entail  after  parting  with 
the  base  fee  is  answered  by  the  language  of  s.  l{g)  of  the  Act. 
See  also  Armour  on  Real  Property,  2nd  ed.  1916,  p.  538,  and 
Bankes  v.  Email  (1887),  36  Ch.  D.  716  at  721,  727. 

The  motion  succeeds  and  there  will  be  an  order  declaring 
that  the  purchaser’s  requisitions  on  title  have  been  satisfactorily 
answered.  The  costs  of  the  administratrix  on  a solicitor  and 
client  basis  as  well  as  the  costs  of  the  remaindermen  should  be 
paid  out  of  the  proceeds  of  the  sale  of  the  lands.  There  will  be 
no  other  order  as  to  costs. 

Order  accordingly. 

Solicitors  for  the  vendor:  Kerr  d Kerr,  Chatham. 

Solicitors  for  the  purchaser:  McNevin,  Gee  d O’Connor, 
Chatham. 
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[COURT  OF  APPEAL.] 

Re  DuffelL 

Infants  — Adoption  — Probationary  Period  — Illegitimate  Child  — Ap- 
plication by  Mother  for  Custody  before  Expiration  of  Probationary 
Period  — Previous  Consent  to  Adoption  — Welfare  of  Infant  — The 
Adoption  Act,  R.S.O.  1937,  c.  218,  as  amended  by  1949,  c.  1. 

The  fact  that  the  mother  of  an  illegitimate  child  has  voluntarily  given 
her  consent  to  the  adoption  of  the  child  by  other  persons  does  not  in 
every  case  prevent  her  from  regaining  custody  of  the  child  before  an 
adoption  order  has  been  made.  The  Court  may,  in  the  exercise  of  a 
discretionary  power  possessed  by  it,  restore  the  custody  to  the  mother 
at  any  time  before  the  making  of  an  adoption  order,  notwithstanding 
her  previous  consent.  The  paramount  question,  and  the  consideration 
upon  which  all  such  matters  must  be  decided,  is  the  welfare  of  the 
child,  and  the  consent,  although  it  is  an  important  circumstance  to  be 
considered,  is  not  an  absolute  bar  and  does  not  in  any  way  supplant 
the  paramount  consideration  of  what  is  best  in  the  interests  of  the 
child.  Re  Fex,  [1948]  O.W.N.  497,  specially  discussed;  other  author- 
ities reviewed. 

An  appeal  by  the  mother  of  an  illegitimate  child  from  an 
order  of  Macdonell  Sur.  Ct.  J.,  of  the  Surrogate  Court  of  the 
County  of  York,  dismissing  an  application  for  custody. 

8th  December  1949.  The  appeal  was  heard  by  Laidlaw, 
Aylesworth  and  Bowlby  JJ.A. 

G,  L.  Howell,  for  the  appellant.  The  learned  judge  below 
was  wrong  in  thinking  himself  bound  by  the  decision  in  Re  Fex, 
[1948]  O.W.N.  497,  [1948]  3 D.L.R.  754.  There  is  clear  dis- 
tinction between  that  case  and  this.  There  the  adoption  pro- 
ceedings were  instituted  by  a children’s  aid  society,  which  is  not 
the  case  here. 

Under  The  Infants  Act,  R.S.O.  1937,  c.  215,  the  only  persons 
entitled  to  come  before  the  Court  in  connection  with  an  infant 
are  its  father,  its  mother  and  its  guardian.  In  the  case  of  an 
illegitimate  child  the  mother  has  a right  to  its  custody  against 
anyone.  There  was  no  finding  that  the  appellant  was  not  a fit 
person  to  have  custody,  or  that  it  was  in  the  best  interests  of 
the  child  to  remain  with  its  adoptive  parents. 

The  appellant’s  consent  should  not  be  a bar.  Where  a 
document  is  signed  in  such  circumstances  as  are  disclosed  in 
the  evidence,  the  Court  will  review  them : Huguenin  v.  Baseley 

(1807),  14  Ves.  273  at  300,  33  E.R.  526. 

Arthur  Maloney,  for  the  respondents:  Admittedly,  the 

mother  has  a strong  right  to  the  custody  of  her  child,  but  here 
new  rights  have  been  created  in  the  adopting  parents.  There 
is  a heavy  onus  on  the  appellant  to  show  that  it  would  be 
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in  the  best  interests  of  the  child  to  take  him  from  the  re- 
spondents: Re  D’ Andrea  (1916),  37  O.L.R.  30,  31  D.L.R.  751. 
[Laidlaw  J.A.:  It  might  be  that  the  refusal  of  the  mother’s 

consent  would  prevent  the  making  of  an  adoption  order.] 

I concede  that  our  rights  are  not  absolute:  Re  Sinclair  (1917), 

12  O.W.N.  79.  Important  issues  of  public  policy  are  involved: 

Re  Butcher  (1917),  12  O.W.N.  197. 

G.  L.  Howell,  in  reply. 

Cur.  adv.  vult. 

15th  December  1949.  Laidlaw  J.A.: — This  is  an  appeal 
by  the  mother  of  an  illegitimate  child  from  an  order  made  by 
His  Honour  Judge  Ian  Macdonell  on  the  12th  April  1949,  dis- 
missing without  costs  an  application  for  custody  of  the  child 
made  by  her  under  the  provisions  of  The  Infants  Act,  R.S.O. 
1937,  c.  215,  after  she  had  given  the  custody  of  the  child  to 
the  respondents  and  her  consent  to  an  order  of  adoption  under 
the  provisions  of  The  Adoption  Act,  R.S.O.  1937,  c.  218,  but 
before  an  order  of  adoption  has  been  made  by  the  Court. 

The  child  was  born  on  the  3rd  March  1948.  The  respond- 
ents were  anxious  to  have  the  child  with  a view  to  adopting 
it.  On  the  31st  March  1948  the  appellant  made  a declaration 
in  the  usual  form  for  use  in  proceedings  under  The  Adoption 
Act,  showing  that  of  her  own  free  will  and  accord  she  con- 
sented to  an  order  of  adoption  with  respect  to  the  child;  that 
she  fully  understood  the  nature  and  effect  of  an  adoption  order 
in  that  all  rights,  duties,  obligations  and  liabilities  of  the  parent 
or  parents  of  the  adopted  child  in  relation  to  the  future  custody, 
maintenance  and  education  of  it  would  be  extinguished,  and 
that  the  effect  of  the  adoption  order  would  be  to  deprive  her 
of  her  parental  rights  in  respect  of  the  child.  The  respondents 
also  made  a declaration,  in  proper  and  usual  form,  in  antici- 
pation of  an  application  by  them  in  due  course  for  an  adoption 
order,  and  a petition  for  adoption  was  prepared  under  date  the  I 
22nd  April  1948.  The  petition  has  not  been  presented  to  the  |l 
Court,  and  no  order  of  adoption  has  yet  been  made.  ll 

There  is  a dispute  as  to  what  took  place  before  the  appel-  | 
lant  signed  the  declaration  made  by  her.  She  complains  that  j 

much  pressure  and  influence  were  brought  to  bear  upon  her.  ij 

She  says  that  she  had  an  understanding  of  her  rights  and  the  j 
effect  in  law  of  her  act  which  is  substantially  different  from 
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what  she  obtained  afterwards.  There  is  strong  evidence  that 
no  wrong  influence  or  pressure  was  exerted  against  the  appel- 
lant, and  that  her  act  in  giving  the  custody  of  her  child  to 
the  respondents  and  her  consent  to  an  order  of  adoption  was 
voluntary.  If  it  were  necessary  to  do  so,  I would  find  that 
the  appellant  gave  the  custody  of  her  child  to  the  respondents 
and  consented  to  an  order  of  adoption  with  respect  to  it  of  her 
own  free  will  and  accord.  However,  the  facts  that  the  mother 
of  a child  has  voluntarily  given  the  custody  of  it  to  others,  and 
has  consented  of  her  own  free  will  and  accord  to  an  order  of 
adoption  under  the  provisions  of  The  Adoption  Act  with  a full 
understanding  of  the  nature  and  effect  of  an  adoption  order, 
do  not  in  every  such  case  prevent  her  from  regaining  custody 
of  the  child  before  an  adoption  order  is  made  by  the  Court. 
The  Court  may,  in  the  exercise  of  a discretionary  power  pos- 
sessed by  it,  restore  the  custody  of  a child  to  its  mother  at  any 
time  before  an  adoption  order  has  been  made,  notwithstanding 
the  fact  that  she  has  given  the  custody  of  it  to  others  in  that 
manner  and  under  those  circumstances.  On  the  other  hand, 
the  mother  is  not  entitled  in  law  to  an  order  of  the  Court  re- 
storing the  custody  of  her  child  to  her  in  such  a case  upon 
proof  only  of  the  fact  that  she  is  the  mother  of  the  child. 
The  paramount  consideration  and  the  question  which  the  Court 
must  decide  in  each  particular  case  according  to  the  circum- 
stances is,  “What  is  best  for  the  welfare  of  the  child?”  Re  C., 
an  Infant  (1911),  25  O.L.R.  218;  Re  ChiemelewsM,  61  O.L.R. 
651,  [1928]  2 D.L.R.  49;  Re  Fex,  [1948]  O.W.N.  497  at  500, 
[1948]  3 D.L.R.  754. 

In  the  present  case  the  child  is  unquestionably  in  the  cus- 
tody of  persons  who  have  provided  it  with  an  excellent  home. 
I am  satisfied  they  have  devoted  great  care  for  the  welfare  of 
the  child,  and  would  continue  to  do  so  if  the  custody  remained 
with  them.  Indeed  it  is  the  excellence  of  their  care  and  their 
devotion  to  the  child  that  makes  my  task  so  heavy  and  painful. 
The  mother,  on  the  other  hand,  plans  to  leave  Canada  and  take 
the  child  with  her  to  the  home  of  her  parents  in  England. 
She  produces  and  files  with  the  Court  a letter  to  her,  signed 
by  her  father,  in  which  he  says  that  he  and  the  appellant’s 
mother  wish  to  adopt  the  child  and  he  asks  her  to  “see  about 
this  as  soon  as  possible”.  That  letter  is  dated  the  28th  December 
1948,  almost  a year  ago.  There  is  no  evidence  showing  whether 
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the  parents  of  the  appellant  are  presently  able  and  willing  to 
adopt  the  child,  but  it  is  stated  by  the  appellant  that  her 
parents  moved  to  a house  in  a new  locality  outside  of  London, 
England,  with  a view  to  making  a home  for  the  child. 

I proceed  at  once  to  consider  the  welfare  of  the  child  in 
its  present  custody  with  the  respondents,  as  compared  with  its 
welfare  if  the  plan  of  the  appellant  be  carried  out  to  completion. 
It  is  admitted  freely  by  counsel  for  the  appellant  that  the  child 
has  been  and  is  now  being  well  cared  for,  and  that  it  is  in  the 
custody  of  persons  who  love  and  care  for  it  as  one  of  their  own. 
Nevertheless,  the  respondents  must  realize  that  they  are  now 
keeping  the  child  against  the  determined  and  persistent  efforts 
of  its  mother  to  regain  custody  of  it.  They  will  always  feel 
that  they  have  deprived  the  mother  of  the  child  of  the  natural 
love  and  affection  she  has  for  it,  and  that,  if  they  retain  the 
custody,  they  will  do  so  at  that  expense  and  after  these  un- 
fortunate proceedings  in  the  courts.  That  feeling  will  always 
be  an  undesirable  and  irresistible  influence  on  them,  for  better 
or  for  worse,  in  respect  of  their  relationship  to  and  custody  of 
the  child.  I think  that  it  is  not  a good  influence,  and  fear  very 
much  that  if  the  child  were  left  in  their  custody  it  might  in 
consequence  of  these  proceedings  acquire  a feeling  of  resent- 
ment and  perhaps  bitterness  towards  the  respondents,  which 
would  be  not  only  unfortunate  but  definitely  detrimental  to  its 
future  welfare. 

Again,  if  the  mother  of  the  child,  impelled  by  her  natural 
love,  makes  it  known  to  the  child  in  the  future,  when  it  reaches 
an  age  of  understanding,  that  she  is  its  mother  and  has  per- 
sistently tried  without  success  to  regain  its  custody  but  was 
prevented  by  the  opposition  of  the  respondents,  there  might 
well  be  the  same  ill-feelings  and  result  to  his  welfare.  Indeed 
it  is  not  inconceivable  that  the  child  might  leave  the  respond- 
ents by  persuasion,  or  of  his  own  free  will,  and  go  to  his  mother 
at  a future  time,  notwithstanding  any  and  all  opposition  from 
the  respondents,  and  possibly  when  the  advantages  and  benefits 
now  held  forth  for  the  change  of  custody  might  not  exist. 

Finally,  upon  an  application  for  an  order  of  adoption,  the 
refusal  of  the  mother  at  that  time  to  consent  to  such  an  order 
might  conceivably  be  a bar  preventing  the  Court  from  making 
it:  The  Adoption  Act,  s.  3b,  as  enacted  by  1949,  c.  1,  s.  1. 
I do  not  need  to  decide  that  question,  but  if  the  refusal  of  the 
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mother  to  give  her  consent  at  that  time  should  be  a bar  in  law 
to  the  respondents’  obtaining  an  order  of  adoption,  the  wel- 
fare of  the  child  would  be  seriously  affected.  It  might  continue 
to  be  known  as  an  illegitimate  child.  I need  consider  only  the 
possibility  of  such  an  event  in  so  far  as  it  might  arise  and  be 
detrimental  to  the  child’s  welfare.  The  matters  I have  men- 
tioned as  to  the  welfare  of  the  child  if  left  in  the  custody  of 
the  respondents  cannot  be  regarded  lightly,  but  are  of  grave 
concern  and  consequence. 

If  the  plan  proposed  by  the  appellant  be  carried  out,  the 
child  will  have  the  boundless  love  and  affection  of  its  own 
mother  in  constant  care  of  it.  It  is  not  a case  in  which  she  has 
abandoned  or  neglected  the  child  at  any  time.  I am  satisfied 
she  would  devote  herself  in  every  possible  way  to  the  utmost 
for  the  welfare  of  the  child.  She  has  demonstrated  by  her 
attitude  throughout  these  proceedings  that  she  possesses  high 
qualities  of  motherhood.  She  has  not  exhibited  ill-feeling  to- 
wards the  respondents,  but  on  the  contrary  recognizes  and 
appreciates  the  care  and  attention  given  by  them  to  her  child. 
There  is  no  suggestion  that  her  persistent  efforts  to  gain  the 
custody  of  her  child  are  prompted  by  any  other  motive  than 
her  natural  desire  for  it  and  with  a view  to  its  best  welfare. 
If  her  parents  adopt  the  child  as  planned,  it  is  altogether  prob- 
able that  they  will  bestow  upon  it  added  love  and  affection 
and  give  it  special  care  because  it  is  the  child  of  their  child. 
There  is  no  reason  to  doubt  the  truth  of  the  evidence  given  by 
the  appellant  that  her  parents  moved  to  a new  place  of  resi- 
dence with  a view  to  providing  a home  for  the  child,  and  that 
fact  is  strong  evidence  of  their  attitude  at  that  time  and  of 
their  disposition  for  the  welfare  of  the  child. 

While  the  child  will  obtain  the  great  benefits  I have  men- 
tioned if  the  plan  of  the  appellant  be  carried  out,  I am  deeply 
conscious  of  the  fact  that  the  child  cannot  be  removed  from 
the  custody  of  the  respondents,  after  the  great  care  and  devotion 
given  to  it  for  more  than  twenty  months,  without  much  hard- 
ship to  the  child  by  reason  of  the  change  and  perhaps  much 
disturbance  to  its  affections.  Such  a change  of  custody  should 
not  be  made  lightly.  I think  that  before  it  is  made  by  order 
of  the  Court,  the  person  who  asks  for  the  order  should  show  to 
the  satisfaction  of  the  Court  that  the  proposed  removal  will 
enure  to  the  welfare  of  the  child.  That  is  the  principle  stated 
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by  the  Chancellor  in  Re  Andrea  (1916),  37  O.L.R.  30,  31 
D.L.R.  751,  and  I respectfully  subscribe  to  it  as  being  the  right 
one  to  apply  in  cases  of  this  kind.  I now  apply  it  to  the  present 
case  and  I conclude,  after  more  painful  thought  and  serious  con- 
sideration than  I can  describe,  that  in  the  particular  circum- 
stances the  custody  of  the  child  should  be  given  to  the  appellant 
providing  she  can  first  satisfy  the  Court  that  her  plan  for  the 
future  welfare  of  her  child  can  be  and  will  be  carried  out  with- 
out undue  delay. 

The  evidence  now  before  the  Court  shows  only  the  situation 
and  conditions  that  existed  almost  a year  ago.  Her  father  and 
mother  were  then  willing  to  adopt  the  child  and  took  a place 
of  residence  where  that  plan  could  be  carried  out.  I do  not 
doubt  the  good  faith  and  intention  of  the  appellant’s  parents 
at  that  time,  and  there  is  no  apparent  reason  to  suspect  that 
their  present  disposition  has  altered  in  the  past  year.  Never- 
theless, I must  be  thoroughly  satisfied  that  the  plan  proposed 
by  the  appellant  can  be  and  will  be  carried  out  in  its  entirety. 
If  for  any  known  reason  her  plan  cannot  be  carried  out,  I would 
not  be  satisfied  that  the  removal  of  the  child  from  the  custody 
of  the  respondents  into  her  custody  would  enure  to  the  welfare 
of  the  child. 

For  the  purpose  of  satisfying  me  that  the  plan  can  be  and 
will  be  fully  carried  out,  I would  grant  leave  to  the  appellant 
to  file  in  this  Court  further  material  in  the  case  by  way  of  a 
letter  or  cable  to  the  Registrar  of  the  Court  from  her  parents, 
showing  that  they  have  been  advised  by  counsel  that  they  have 
a right  in  law  to  adopt  the  child  and  that  they  now  undertake 
to  take  the  necessary  proceedings  to  obtain  an  order  of  adop- 
tion if  this  Court  gives  the  custody  of  the  child  to  the  appellant. 
The  appellant  should  also  file  with  the  Registrar  of  this  Court 
an  undertaking  on  her  part  to  proceed  to  the  home  of  her 
parents  without  undue  delay  if  the  custody  be  given  to  her,  and 
to  do  whatever  may  be  necessary  in  law  to  enable  her  parents  to 
obtain  an  adoption  order.  If  that  material  is  furnished  to  my 
satisfaction,  I would  allow  the  appeal  and  direct  that  the 
order  of  the  learned  judge  in  the  court  below  be  set  aside  and 
that  in  place  thereof  the  appellant’s  application  for  custody 
should  be  granted.  If  such  material  is  not  filed  within  fifteen 
days  from  this  date  or  such  further  time  as  may  be  hereafter 
allowed,  the  appeal  should  be  dismissed. 
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There  should  be  no  order  as  to  costs  in  this  court  or  in  the 
court  below  in  any  event. 

Aylesworth  J.A.: — This  is  an  appeal  from  the  order  of 
His  Honour  Judge  Macdonell,  acting  judge  of  the  Surrogate 
Court  of  the  County  of  York,  dated  12th  April  1949,  dismissing 
appellant’s  application  for  custody  of  her  infant  son. 

The  appellant  is  unmarried  and  the  child  was  born  to  her 
on  the  3rd  March  1948.  According  to  the  evidence  of  her 
physician,  the  circumstances  surrounding  delivery  of  the  child 
were  out  of  the  ordinary  and  such  as  to  constitute  a major 
surgical  case.  Appellant,  however,  according  to  her  physician, 
made  a good  recovery  and  she  is  now,  she  says,  in  good  health. 
On  31st  March  1948  appellant  signed  a consent  in  the  usual 
form  to  adoption  of  the  child  and  on  the  following  day  she  per- 
mitted the  female  respondent  to  take  possession  of  her  son. 
The  respondents  have  had  custody  of  the  infant  since  that  date. 
By  the  end  of  May  1948  appellant  initiated  her  efforts  to 
gain  possession  of  her  baby,  efforts  which  culminated  in  the 
application  to  the  Surrogate  Court  of  the  County  of  York  and 
which  were  and  are  opposed  by  the  respondents. 

May  I say  at  once  that  from  everything  that  appears  in 
evidence,  the  respondents,  who  are  a young  married  couple 
in  their  thirties,  are  people  of  blameless  reputation  with  the 
ability  and  the  keen  desire  to  give  the  child  a good  home. 
They  have  become  much  attached  to  the  baby  and  upon 
obtaining  the  custody  were  prompt  to  initiate  adoption  pro- 
ceedings presently  pending.  Everyone  also  speaks  well  of  the 
appellant  who  is  some  twenty-eight  years  of  age  and  whose 
parents  reside  in  England.  Her  father  and  mother  are  of 
middle  age  and  are  desirous  of  having  the  appellant,  their  only 
child,  and  the  infant,  return  to  England  and  live  with  them. 
The  father  is  gainfully  employed,  owns  his  own  home  and  he 
and  appellant’s  mother  wish  to  adopt  their  grandson.  The  ap- 
pellant herself  is  a comptometer  operator  and  apparently  ex- 
periences no  difficulty  in  securing  employment.  She  came  to 
Canada  to  visit  friends  and  is  desirous  of  returning  home  with 
her  child. 

This  is  a most  distressing  case,  revolving  as  it  does  around 
the  custody  of  a child  well  loved  not  only  by  its  mother  but 
by  both  respondents.  The  case  is  free  from  disparaging  per- 
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sonalities,  but,  on  the  contrary,  all  of  the  parties  manifest  a 
regard  and  an  appreciation  for  one  another’s  respective  char- 
acters and  good  intentions. 

The  learned  Surrogate  Judge  apparently  felt  himself  some- 
what fettered  in  his  disposition  of  the  matter  by  Re  Fex, 
[1948]  O.W.N.  497,  [1948]  3 D.L.R.  754.  Indeed  he  states  in 
terms  that  he  felt  that  he  was  not  called  upon  to  make  a choice 
between  the  contending  parties  so  far  as  custody  is  concerned 
and  that  he  was  bound  by  Re  Fex,  supra,  not  to  disturb  the 
respondents’  custody  of  the  child.  I do  not  agree  that  Re  Fex 
is  an  authority  for  this  proposition.  I think  it  is  clear  from 
the  judgment  in  that  case,  of  not  only  the  Chief  Justice  of  the 
High  Court  before  whom  it  came  on  to  be  heard  in  the  first 
instance,  but  from  the  judgment  of  this  Court  on  appeal,  that 
the  welfare  of  the  child  is  the  first  and  the  paramount  con- 
sideration. Accordingly,  with  this  in  view  I address  myself  to 
the  relevant  facts  and  circumstances. 

It  is  to  be  borne  in  mind  that  in  this  case  the  mother  was 
in  direct  contact  with  the  female  respondent;  she  knew  who 
the  respondents  were  and  considerable  about  them.  The  knowl- 
edge of  the  whereabouts  of  her  child  doubtless  has  acted  as 
an  additional  goad  to  her  overwhelming  desire  to  repossess  the 
little  boy  and  may  become  an  increasing  source  of  emotional 
disturbance  in  the  child’s  life  as  he  grows  older  in  the  event 
he  is  left  with  the  respondents.  In  may  of  these  cases  adoption 
takes  place  through  the  medium  of  a Children’s  Aid  Society 
and  the  Society,  in  many  instances,  is  able  to  preserve  anonymity 
as  between  the  real  and  the  adopting  parents  and  thus  act  as 
a “buffer”  between  them.  I think  I must  regard  as  significant 
in  this  case  material  changes  in  circumstances  which  have  arisen 
since  the  baby  was  handed  over  to  the  respondents.  At  that 
time  the  appellant  could  not  be  said  to  be  in  good  health 
physically  and  she  was  a prey  to  grave  anxieties  as  to  the  then 
most  uncertain  future  for  herself  as  well  as  for  her  child.  She 
was  away  from  her  own  country  and  had  no  one  close  to  her 
to  whom  she  might  turn  for  guidance  and  advice.  Her  parents 
in  England  were  unaware  of  what  had  transpired  and  the 
position  they  might  take  in  the  matter  when  that  knowledge 
came  to  them  was  problematical.  On  the  other  hand,  at  the 
time  of  her  application  for  custody  the  appellant  had  apparently 
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fully  recovered  her  health  and  her  parents’  home  in  England 
has  been  thrown  open  to  receive  herself  and  her  baby. 

Upon  giving  this  painful  subject  the  best  consideration  of 
which  I am  capable,  and  after  most  searching  reflection  upon 
my  part,  I am  impelled  to  the  conclusion  that  in  all  the  cir- 
cumstances the  best  interests  of  the  child  demand  that  the 
child’s  custody  be  restored  to  the  mother,  and  I so  order.  One 
cannot  but  have  great  sympathy  indeed  for  the  respondents 
and  one  cannot  overlook  their  attachment  to  the  little  boy  and 
their  evident  determination  to  do  their  utmost  for  him  as  their 
adoped  son,  if  that  were  permitted.  Upon  all  of  the  facts  I 
am  not  left  in  doubt,  however,  that  the  child’s  best  interests 
require  that  it  be  given  to  its  mother.  As  was  said  in  Re  Fex, 
suyra,  each  of  these  cases  must  of  necessity  fall  to  be  decided 
on  its  oWn  facts  and  no  other  and  I am  not  to  be  taken  as 
holding  any  light  view  concerning  the  importance  to  be  attached 
in  any  of  these  cases  to  the  giving  of  a consent  to  adoption  by 
the  parent  and  to  the  adoption  proceedings  taken  consequent 
upon  such  consent.  At  the  same  time  I wish  to  make  it  clear 
that  the  fact  that  such  consent  has  been  given  in  any  particular 
case  is  to  be  considered  as  an  important  circumstance  only  and 
not  as  something  in  any  way  supplanting  the  paramount  con- 
sideration of  what  is  best  in  the  interests  of  the  child. 

I make  no  order  as  to  costs. 

Bowlby  J.A.: — I have  carefully  read  the  reasons  for  judg- 
ment delivered  by  my  brothers  Laidlaw  and  Aylesworth  and 
it  is  unnecessary  for  me  to  review  the  facts.  I entirely  concur 
in  all  that  each  has  said  in  regard  to  the  distressing  nature 
of  this  case.  It  has  also  caused  me  a great  deal  of  grave 
concern.  After  most  careful  thought  and  consideration  as  to 
what  is  in  the  best  interests  of  the  child  in  question,  I also 
have  come  to  the  conclusion  that  the  child  should  now  be 
placed  in  the  custody  of  the  appellant,  who  is  the  natural  mother 
of  the  child.  I feel  that  the  sooner  the  child  is  handed  over  to 
the  appellant  the  better  for  all  concerned.  The  record  clearly 
shows  a hona  fide  consistent  effort  on  the  part  of  the  mother 
to  obtain  custody  of  the  child,  so  that  she  can  take  him  back  to 
England  where,  according  to  the  evidence,  her  parents  have  a 
good  home  in  which  to  receive  the  appellant  and  the  child. 
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I therefore  concur  in  the  disposal  of  this  appeal  made  by 
my  brother  Ay les worth. 

Appeal  allowed  without  costs. 

Note:  Special  leave  to  appeal  to  the  Supreme  Court  of 

Canada  from  this  judgment  was  granted  on  12th  January  1950 
by  a Court  consisting  of  Henderson,  Roach  and  Hope  JJ.A. 

Solicitors  for  the  appellant:  Hooper  d Howell,  Toronto. 
Solicitors  for  the  respondents:  Edmonds  d Maloney,  Toronto. 


[COURT  OF  APPEAL.] 

Maynard  v*  Maynard* 

Divorce  and  Matrimonial  Causes — Alimony  and  Maintenance — Consent 
Judgment  for  Maintenance  in  Lump  Sum — Subsequent  Application 
to  Vary — Jurisdiction — The  Matrimonial  Causes  Act,  B.S.O.  1937, 
c.  208,  ss.  1,  2. 

There  is  no  jurisdiction  in  the  Court  to  award  a lump  sum  for  alimony 
and  maintenance,  except  by  consent  of  the  parties,  but  if  the  parties 
do  consent  to  such  a judgment  there  is  full  jurisdiction  to  grant  it, 
and  there  will  be  no  jurisdiction  thereafter  to  vary  the  amount  so 
awarded.  The  proviso  in  s.  2(1)  (b)  of  The  Matrimonial  Causes  Act 
can  apply  only  if  there  is  in  existence  an  order  which  the  Court  has 
jurisdiction  to  make  under  either  s.  1 or  s.  2.  The  fact  that  the  formal 
judgment  contains  the  words  '‘until  this  Court  doth  otherwise  order” 
cannot  confer  upon  the  Court  any  power  which  it  does  not  possess  by 
statute.  Mills  v.  Mills,  [1940]  P.  124;  Hyman  v.  Hyman,  [1929]  A.C. 
601,  discussed. 

An  appeal  by  the  defendant  from  an  order  of  Wells  J., 
directing  the  trial  of  an  issue.  The  history  of  the  litigation, 
and  the  nature  of  the  issue  directed  by  Wells  J.,  are  fully  stated 
in  the  reasons  for  judgment. 

27th  October  1949.  The  appeal  was  heard  by  Hope,  Ayles- 
WORTH  and  Bowlby  JJ.A. 

[At  the  opening  of  the  appeal,  counsel  for  the  respondent 
intimated  that  he  did  not  propose  to  argue  the  constitutional 
question  of  which  notice  had  been  given,  and  C.  R.  Magone,  K.C., 
for  the  Attorney-General  for  Ontario,  thereupon  withdrew,  with 
the  permission  of  the  Court.] 
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G.  T.  Walsh,  K.C.  {Margaret  E.  Perney,  with  him),  for 
the  defendant,  appellant:  The  learned  judge  should  not  have 

directed  the  trial  of  an  issue,  but  should  have  decided  that 
there  was  no  jurisdiction  in  the  Court  to  grant  the  relief  sought. 
The  matter  was  fully  and  finally  determined  by  the  lump  sum 
settlement,  sanctioned  by  the  judgment  of  the  Court,  and  there 
is  no  power  to  vary  this  consent  judgment.  There  have  been 
innumerable  proceedings,  and  there  must  be  some  finality  in 
matters  of  this  kind.  The  issues  are  res  judicata  by  the  judg- 
ment in  the  second  action.  [Aylesworth  J.A.:  The  questions 

of  consent,  fraud,  etc.,  may  be  res  judicata,  but  that  judgment 
does  not  touch  the  question  of  the  power  of  the  Court  to  re- 
open a consent  judgment.]  Schroeder  J.  gave  a final  judg- 
ment in  full  settlement  of  all  claims  to  alimony  and  mainte- 
nance, and  the  words  “until  this  Court  doth  otherwise  order’' 
in  the  formal  judgment  were  inserted  without  authority;  those 
words  are  contradictory  and  repugnant  to  the  very  idea  of  a 
lump  sum.  settlement,  and  they  are  not  part  of  the  judgment 
pronounced  and  endorsed  on  the  record.  Such  a condition 
form.ed  no  part  of  the  agreement  between  the  parties,  and  the 
judgment  on  this  matter  did  no  more  than  embody  the  con- 
sent of  the  parties. 

The  Court  has  no  jurisdiction  of  its  own  volition  to  award 
a lump  sum  to  the  v/ife;  it  can  either  order  the  securing  of  a 
gross  or  annual  sum,  under  s.  1 of  The  Matrimonial  Causes  Act, 
R.S.O.  1937,  c.  208,  or  award  a periodical  sum  under  s.  2, 
or  do  both:  Mills  v.  Mills,  [1940]  P.  124,  [1940]  2 All  E.R. 

254;  aiding  v.  Olding  (1930),  99  L.J.P.  128. 

Whether  or  not  the  lump  sum  is  adequate  is  now  not 
material,  since  it  was  the  amount  agreed  to  by  the  parties. 

J.  W.  Pickup,  K.C.  (W.  B.  Williston,  with  him),  for  the 
plaintiff,  respondent:  The  agreement  was  made  before  the 

decree  nisi  was  pronounced.  Assuming  that  the  wife  had  con- 
sented, she  would  not  be  precluded  from  asking  for  the  exercise 
of  the  Court’s  discretion  in  a matter  of  this  kind.  Unless  she 
is  precluded  by  the  judgment  it  can  be  re-opened.  Schroeder  J. 
did  not  exercise  his  jurisdiction  under  The  Matrimonial  Causes 
Act.  Under  s.  1 the  Court  must  consider  v/hat  sum  is  reason- 
able for  the  support  of  the  wife:  Hyman  v.  Hyman,  [1929] 

A.C.  601,  where  there  was  an  agreement  before  the  decree  nisi 
was  made.  In  Lear  v.  Lear,  [1943]  3 W.W.R.  106,  the  m.atter 
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was  handled  differently,  because  it  was  to  come  into  effect  on 
the  making  of  the  decree. 

There  is  no  jurisdiction  in  the  Court  to  award  a lump  sum 
for  alimony  and  maintenance.  Mills  v.  Mills,  supra,  is  not 
authority  for  the  proposition  that  the  Court  can  order  a lump 
sum  payment  by  consent,  but  says  that  it  can  dismiss  an  appli- 
cation for  maintenance  where  there  has  been  a lump  sum 
settlement.  That  is  different  from  the  jurisdiction  here  in 
question:  Hyman  v.  Hyman,  supra,  at  pp.  608,  614,  616,  622, 

625.  The  wife  made  an  agreement,  but  unless  the  judgment 
carries  it  beyond  that,  then  the  Hyman  case  shows  that  she 
is  not  now  precluded  from  asking  for  more.  It  was  contended 
that  a consent  judgment  could  be  re-opened  only  in  the  event 
of  changed  circumstances,  but  that  would  be  true  only  if  the 
Court  had  exercised  its  jurisdiction. 

Schroeder  J.  had  a duty  to  inquire  into  all  the  circum- 
stances. If  he  found  the  lump  sum  agreed  upon  to  be  fair, 
he  could  have  dismissed  the  application  for  maintenance,  leav- 
ing the  parties  to  their  agreement,  but  he  did  not  do  that. 
He  did  not  exercise  his  discretion,  which  he  was  bound  to  do: 
Hyman  v,  Hyman,  supra,  at  p.  622. 

Even  assuming  that  this  was  a judgment  of  the  Court 
properly  made  in  the  exercise  of  its  jurisdiction,  there  is 
nothing  in  the  judgment  to  preclude  the  present  application, 
since  it  is  expressly  stated  to  be  “until  this  Court  doth  other- 
wise order”.  This  Court  should  look  only  at  the  formal  order, 
and  not  at  the  endorsement:  Wigm*ore  on  Evidence,  1940, 

s.  2450  (vol.  9,  p.  156);  Ramshottom  et  al.  v.  Buckhurst  (1814), 
2 M.  & S.  565,  105  E.R.  492.  Orders  of  this  kind  are  always 
open  to  review. 

We  ask  this  Court  to  decide  the  question  of  law  as  to  juris- 
diction, rather  than  remit  the  matter  to  Wells  J. 

If  the  question  of  changed  circumstances  has  any  bearing, 
then  Wells  J.  was  right  in  directing  the  trial  of  an  issue.  That 
question  should  not  be  decided  on  affidavit  evidence:  Mills  v. 

Mills,  supra;  The  Dominion  Canners  Limited  v.  Costanza  et  al., 
[1923]  S.C.R.  46,  [1923]  1 D.L.R.  551. 

G.  T.  Walsh,  K.C.,  in  reply:  There  is  no  case  where  a 
lump  sum  settlement  has  been  changed.  In  Hym.an  v.  Hyman, 
supra,  the  agreement  was  made  ten  years  before  the  divorce. 
The  form  of  the  trial  judgment  is  immaterial;  it  is  a mere 
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matter  of  procedure,  and  the  Court  is  clearly  entitled  to  look 
at  the  endorsement,  to  see  what  judgment  was  in  fact  pro- 
nounced; the  whole  record  must  be  looked  at:  Lund  v.  Walker ^ 

[1931]  S.C.R.  597,  [1931]  4 D.L.R.  81.  The  trial  judge  made 
a full  inquiry  into  the  circumstances  of  the  parties. 

We  refer  also  to  BetheU  v.  Bethell,  [1932]  O.R.  300,  [1932] 
2 D.L.R.  663. 

Cur.  adv.  vidt. 

15th  December  1949.  Hope  J.A.: — The  appellant,  who  is 
the  defendant  in  an  action  under  The  Matrimonial  Causes  Act, 
R.S.O.  1937,  c.  208,  wherein  the  respondent  is  the  wife  and 
plaintiff,  has  appealed  from  the  order  herein  of  Wells  J.  dated 
the  14th  April  1949,  directing  the  trial  of  an  issue  on  oral 
evidence  at  the  Toronto  non- jury  sittings,  with  respect  to  the 
application  made  by  the  respondent  (plaintiff)  in  single  Court, 
for  the  relief  claimed  on  the  m.otion  heard  by  Wells  J.,  viz.: 

(a)  for  an  order  rescinding  or  varying  para.  3 of  the  order 
of  Schroeder  J.,  dated  the  21st  February  1946; 

(b)  for  an  order  directing  the  defendant  (husband)  to 
secure  to  the  plaintiff  (wife)  such  gross  or  annual  sum  of 
money  or  in  addition  thereto  or  in  substitution  therefor  such 
monthly  or  weekly  sum  as  may  be  deemed  reasonable  by  this 
Court,  and  for  an  inquiry  as  to  respective  assets  and  incomes  of 
the  plaintiff  (wife)  and  of  the  defendant  (husband) ; 

(c)  for  an  order  restraining  the  defendant  from  alienating, 
encumbering  or  otherwise  dealing  with  his  property  until  the 
further  order  of  this  Court; 

(d)  in  the  alternative,  for  an  order  determining  what  por- 
tion of  the  sum  of  $1,200  referred  to  in  the  said  order  of  the 
21st  February  1946,  is  for  alimony  for  the  plaintiff  and  what 
for  maintenance  for  the  infant,  and  what  for  maintenance  for 
the  wife  after  judgment  absolute;  and  for  an  order 

(e)  granting  to  the  plaintiff  the  sum  of  $25  per  week  for 
interim  alimony  pending  the  final  judgment  on  this  motion; 
and 

(f)  such  other  relief  as  the  merits  of  the  case  may  require. 

A motion  to  quash  this  appeal  was  made  to  this  Court  by 

the  plaintiff  (wife)  and  was  dismissed:  [1949]  O.W.N.  547. 

The  solicitor  for  the  respondent  served  notice  upon  the 
Attorney-General  for  Canada  and  the  Attorney-General  for 
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Ontario,  raising  the  constitutionality  of  The  Matrimonial  Causes 
Act,  and  further  served  notice  of  intention  to  apply  for  leave 
to  make  various  amendments  in  the  proceedings  before  this 
Court.  However,  counsel  on  behalf  of  the  respondent  on  this 
appeal  advised  the  Court  at  the  opening  of  the  argument  that 
he  did  not  propose  to  press  the  question  of  the  constitutionality 
of  The  Matrimonial  Causes  Act,  nor  did  he  press  the  motion  for 
amendments  as  the  same  were  not  essential  to  his  argument 
herein.  Thereupon  counsel  for  the  Attorney-General  requested 
and  was  permitted  to  leave  the  Court. 

This  appeal  is  the  culmination  of  a long  series  of  litigation 
as  between  this  husband  and  wife.  A short  review  of  it  is 
essential. 

On  20th  December  1944  the  plaintiff  (wife)  issued  a writ 
of  summons  naming  her  husband  as  the  defendant,  together 
with  a female  co-defendant,  and  in  her  statement  of  claim  filed 
and  served  with  the  writ  she  asked  for  (1)  the  dissolution  of 
the  marriage  between  the  plaintiff  and  the  defendant  (hus- 
band) ; (2)  an  award  of  ''such  gross  sum  of  money  or  annual 
sum  of  money  as  may  be  reasonable  for  her  support  pursuant 
to  the  provisions  of  the  Statute  in  that  behalf”;  or  (3)  in  the 
alternative  “a  declaration  that  the  plaintiff  is  entitled  to  ali- 
mony” from  the  defendant  (husband)  and  also  interim  alimony 
and  the  costs  to  which  she  is  entitled  by  the  practice  in  that 
behalf,  and  that  for  the  purpose  all  necessary  directions  may 
be  given  and  accounts  taken. 

It  should  be  noted  that  in  the  statement  of  claim  the  prayer, 
inter  alia,  was  not  “to  secure”  but  “to  award  such  gross  sum 
of  money”. 

This  action  came  to  trial  before  Schroeder  J.,  who  delivered 
judgment  therein,  and  endorsed  the  record  on  21st  February 
1946,  as  follows: 

“Judgment:  (a)  for  decree  nisi  dissolving  the  m.arriage 

between  the  plaintiff  and  the  defendant  spouse; 

“(b)  for  custody  of  the  infant  to  the  plaintiff  with  reason- 
able right  of  access  to  the  defendant  spouse  provided  that  the 
infant  is  not  permitted  to  visit  the  home  of  the  defendant  spouse 
whilst  the  defendant  resides  there  in  adulterous  circumstances; 

“(c)  on  consent  of  the  parties  judgment  in  favour  of  the 
plaintiff  against  the  defendant  spouse  for  $500  payable  Sep- 
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tember  30th,  1946,  and  $700  payable  February  28th,  1946,  as 
and  for  alimony  and  maintenance  of  the  plaintiff  and  the  infant 
until  the  latter  attains  the  age  of  sixteen  years; 

“(d)  costs  of  the  action  against  the  defendant  Maynard.” 
It  is  unnecessary  to  recite  the  formal  judgment  save  that 
in  para.  3 thereof  it  reads  as  follows: 

“3.  And  this  Court  doth  further  Order  and  Adjudge 
that  the  defendant  Cecil  E.  Maynard  do  pay  to  the  plaintiff 
the  sum  of  seven  hundred  dollars  on  the  twenty-eighth  day  of 
February  1946,  and  the  sum  of  five  hundred  dollars  on  the 
thirtieth  day  of  September,  1946,  as  and  for  alimony  and  mainte- 
nance of  herself  and  for  maintenance  of  the  infant  son  [i.e., 
Cecil  Maurice  Maynard]  . . . until  this  Court  doth  otherwise 
order.” 

The  infant  son  shortly  thereafter  attained  the  age  of  sixteen 
years,  and  no  question  now  arises  as  to  his  maintenance. 

It  will  be  noted  that  in  the  formal  order  the  words  “until 
this  Court  doth  otherwise  order”  have  been  added  to  the  terms 
of  the  judgment  endorsed  on  the  record  by  the  learned  trial 
judge. 

By  writ  issued  on  the  27th  November  1946  the  plaintiff 
(wife)  brought  action  against  the  defendant  (husband)  to 
have  the  earlier  judgment  of  Schroeder  J.  set  aside  so  far  as 
para.  3 of  the  said  formal  judgment  hereinbefore  recited  was 
concerned,  and  para,  (c)  of  the  judgment  as  endorsed  on  the 
record  at  the  trial  of  the  action  set  aside,  on  the  ground  that 
the  same  were  obtained  by  deceit,  including  representations 
falsely  and  knowingly  or  recklessly  and  carelessly  made  by 
and  on  behalf  of  the  defendant  (husband),  and  further  claiming 
for  an  award  of  alimony  and  maintenance. 

This  second  action  came  to  trial  before  Mackay  J.  who  gave 
judgment  on  the  7th  September  1948  dismissing  the  plaintiffs 
action.  The  plaintiff  appealed  from  this  judgment  to  this  Court 
and  heF  appeal  was  dismissed. 

In  his  reasons  for  judgment  Mr.  Justice  Mackay  found  as  a 
fact  that  the  plaintiff  (wife)  authorized  her  solicitor  to  accept 
the  sum  of  $1,200  payable  in  amounts  of  $500  and  $700  on 
specific  dates,  which  lump  sum  was,  and  was  understood  to  be 
by  all  parties,  in  full  and  final  settlement  of  all  claim  for  ali- 
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mony  and  maintenance,  such  lump  sum  settlement  to  supersede 
and  abrogate  all  payments  under  the  separation  agreement. 

The  learned  trial  judge  found  further  that  the  parties  by 
themselves  and  through  their  solicitors  were  ad  idem,  and  that 
there  was  no  mistake  as  to  the  question  of  a lump  sum  payment, 
namely,  $1,200,  in  full  and  complete  settlement. 

After  the  dismissal  of  the  appeal  brought  by  the  wife  against 
the  judgment  of  Mackay  J.  the  next  step  in  the  proceedings  was 
the  motion  before  Wells  J.  as  set  out  above. 

Counsel  for  the  appellant  argued  that  before  any  issue 
should  be  directed  as  to  the  maintenance  or  support  payable 
by  the  husband  to  the  wife,  as  set  out  in  the  order  of  Wells  J. 
now  appealed,  there  was  a question  of  law  which  properly 
should  have  been  determined  on  the  motion  before  Wells  J., 
namely:  Is  the  plaintiff  (wife)  entitled  to  move  to  vary  the 

judgment  of  Schroeder  J.  in  view  of  the  fact  that  the  same 
is  a consensual  judgment  for  a lump  sum  settlement?  Both 
counsel  agreed  and  requested  this  Court  to  decide  the  question. 

The  weight  of  authority  is  that  payment  of  a lump  sum  in 
settlement  of  alimony  and  maintenance  will  not  be  ordered  by 
a Court  in  lieu  of  periodical  payments,  although  judgments  to 
the  contrary  are  to  be  found:  see  Berlet  v.  Berlet  (1914), 

26  O.W.R.  817,  7 O.W.N.  67,  where  the  defendant  husband’s 
property  was  encumbered,  and  a lump  sum  was  granted.  In 
some  cases  it  has  been  held  that  the  Court  has  no  power  to  make 
such  an  order.  In  other  words,  the  refusal  to  make  such  an 
order  has  been  put  on  the  ground  of  public  policy. 

Alimony  and  maintenance  are  properly  payable  out  of  in- 
come only,  and  I think  it  is  abundantly  clear  that  the  Court 
has  no  inherent  jurisdiction  to  order  a husband  to  set  up  a trust 
out  of  his  capital  to  provide  for  the  payment  of  alimony. 

By  The  Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208,  the 
Court  may  order  that  the  husband  shall  secure  to  the  wife  a 
gross  sum  of  money  or  annual  sum  of  money  for  any  term  not 
exceeding  her  life.  This  does  not,  however,  authorize  a judg- 
ment of  the  Court  awarding  a lump  sum,  but  only  permits  an 
order  to  secure  payments  therein  mentioned.  Section  2 of  the 
same  Act  provides  that,  in  addition  to  or  in  substitution  for 
the  order  provided  for  by  s.  1,  the  Court  may  direct  the  husband 
to  pay  the  wife  during  the  joint  lives  of  the  husband  and  wife. 
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or  so  long  as  she  remains  chaste,  such  monthly  or  weekly  sum 
for  her  support  and  maintenance  as  the  Court  may  think  reason- 
able. It  is  quite  apparent  that  there  is  no  authority  in  the 
Court  to  award  payment  of  a lump  sum  except  by  consent  of 
the  parties.  The  provisoes  contained  in  clauses  a and  h of 
s.  2(1)  of  the  Act  contemplate  only  a variation  of  such  order 
as  may  be  made  by  the  Court  under  the  Act,  either  by  s.  1 or 
by  s.  2(1),  and  not  an  order  by  consent  which  the  Court  could 
not  otherwise  make. 

In  Mills  V.  Mills,  [1940]  P.  124,  [1940]  2 All  E.R.  254,  the 
Court  of  Appeal  in  England,  per  Sir  Wilfrid  Greene  M.R.,  stated, 
at  p.  130:  “The  order  on  the  face  of  it  also  purports  to  direct 

payment  of  a lump  sum.  That  payment  is  something  which 
the  Court  had  not  jurisdiction  in  itself  to  order,  because  the 
jurisdiction  of  the  Court,  so  far  as  relevant,  is  confined  to 
securing,  under  sub-s.  1 of  s.  190  a gross  or  annual  sum,  or  under 
sub-s.  2 ordering  the  payment  of  a periodical  sum  to  the  wife. 

“It  is  settled  that  the  Court  has  not  power  to  order  payment 
to  the  wife  out  and  out  of  a lump  sum.  But  it  has  also  been 
held  that  the  Court  has  jurisdiction  by  consent  to  make  an 
order  of  that  character.” 

At  p.  131  the  Master  of  the  Rolls  states:  “It  was  suggested 

(and  reference  was  made  in  support  of  the  suggestion  to  some 
observations  of  Lord  Atkin  in  Hyman  v.  Hyman,  [1929]  A.C. 
601)  that  the  law  does  not  allow  the  wife  by  any  bargain  to 
deprive  the  Court  of  the  power  to  vary  an  order  for  mainte- 
nance, once  it  has  been  made.  In  other  words,  such  an  order, 
which  is  inherently  variable,  once  made,  must  remain  alive  for 
all  time,  and  no  consent  by  the  parties  can  ever  put  an  end  to 
it;  and  that  any  order  of  the  Court  purporting  to  put  an  end 
to  it  would  be  ultra  vires.  To  my  mind  that  proposition  is  a 
startling  one.  I can  see  no  reason,  in  the  language  of  the  statute, 
or  in  the  policy  of  the  law,  why  parties  in  such  circumstances, 
where  an  order  for  maintenance  of  this  nature  has  been  obtained, 
should  not  be  able  by  agreement  to  put  an  end  to  it,  and  to 
substitute  some  other  provision  which  they  may  agree  upon. 
The  suggestion  that  once  an  order  for  maintenance  is  made  it 
is  indestructible,  seems  to  me  to  be  based  upon  an  extravagant 
construction  of  the  Act  of  Parliament  and  an  extravagant  view 
of  public  policy.” 
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It  must  be  pointed  out  that  in  Mills  v.  Mills  there  had  been 
an  earlier  judgment  of  the  Court  directing  periodical  payments 
to  the  wife  and  that  the  same  was  varied  by  a Court  order 
obtained  by  consent  of  the  parties,  providing  for  a lump  sum 
settlement.  In  the  formal  order  approving  of  the  lump  sum 
settlement  the  words  “This  may  not  be  re-opened  without  leave 
of  the  Court’’  were  inserted. 

I am  of  the  opinion  that  before  the  plaintiff  can  rely  upon 
the  provision  of  s.  2(1)  (h)  of  The  Matrimonial  Causes  Act 
there  must  be  in  existence  such  an  order  as  the  Court  is  com- 
petent to  make  under  either  s.  1 or  s.  2 of  the  Act.  In  the 
present  case  there  is  no  such  order  existent.  As  is  stated  by 
the  Master  of  the  Rolls  in  Mills  v.  Mills  at  p.  133: 

“Be  it  observed  that,  no  order  for  maintenance  having  been 
made,  no  question  could  arise  as  to  any  variation;  because  the 
Court’s  power  to  vary  depends  upon  there  being  in  existence 
an  order  for  maintenance  which  can  be  varied.” 

And  further,  the  Master  of  the  Rolls,  at  p.  134,  referring 
to  the  words  found  in  the  order  under  consideration  in  that 
case,  namely,  “This  matter  not  to  be  re-opened  without  leave 
of  the  Court”,  stated:  “If  these  words,  on  their  true  con- 

struction, purport  to  confer  upon  the  Court  some  jurisdiction 
to  revive  a discharged  order,  or  to  make  a new  order,  notwith- 
standing that  the  previous  order  had  ceased  to  be  on  foot,  they 
would  purport  to  confer  upon  the  Court  by  consent  a jurisdiction 
which  is  not  conferred  upon  the  Court  by  statute.” 

In  the  case  at  bar,  I am  similarly  of  the  opinion  that  the 
insertion  of  the  words  “until  this  Court  doth  otherwise  order” 
in  the  formal  judgment  of  Schroeder  J.  does  not  confer  upon 
the  Court  at  this  time  a power  which  it  did  not  possess  by 
statute. 

Counsel  for  the  respondent  placed  some  reliance  on  the 
decision  of  the  House  of  Lords  in  Hyman  v.  Hyman ^ [1929] 
A.C.  601.  This  was  a case  in  which  the  question  was,  did  a 
contract  in  a deed  of  separation  preclude  the  wife  from  claim- 
ing maintenance  in  a divorce  action — and  it  was  held  not  to 
do  so  since  the  covenant  in  the  deed  had  reference  only  to  the 
parties  living  apart,  without  more,  and  not  to  their  living  apart 
in  a state  of  adultery.  Therein,  the  Hyman  case  differs  from 
the  one  now  considered.  In  the  present  case  the  lump  sum. 
settlement  which  by  consent  of  the  parties  was  written  into 
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the  judgment  of  the  Court  was  an  agreement  entered  into  with 
the  full  knowledge  of  the  adultery  of  her  spouse  which  the 
wife  proved  and  relied  upon  for  her  decree  nisi  for  the  dis- 
solution of  her  marriage.  I cannot  see  that  the  Hyman  case 
is  applicable  hereto.  In  fact  counsel  for  the  respondent  frankly 
stated  that  his  reliance  thereon  was  on  the  assumption  that  a 
consent  judgment  did  not  carry  the  matter  to  a higher  level 
than  where,  as  in  the  Hyman  case,  there  was  only  an  agreement 
contained  in  a deed  of  separation. 

In  view  of  the  foregoing,  I am  of  the  opinion  that  the 
question  hereinbefore  propounded,  and  which  both  counsel  ask 
this  Court  to  determine,  viz., — Is  the  plaintiff  entitled  to  move 
to  vary  the  judgment  of  Schroeder  J.  to  vary  the  consensual 
judgment  for  a lump  sum  settlement  in  full  of  alimony  and 
maintenance,  must  be  answered  in  the  negative. 

Therefore  this  appeal  must  be  allowed  and  the  order  direct- 
ing the  trial  of  an  issue  must  be  set  aside. 

In  the  circumstances,  and  in  the  expectation  that  this  may 
be  the  termination  of  the  prolonged  and  unfortunate  litigation 
between  this  husband  and  wife,  I would  allow  no  costs  either 
of  the  appeal  or  in  the  court  below. 

Aylesworth  J.A.: — I have  had  the  privilege  of  reading  not 
only  the  judgment  of  my  brother  Hope  but  also  the  judgment 
of  my  brother  Bowlby.  I agree  with  the  respective  reasons 
as  so  delivered,  and  agree  also  in  the  result  reached  by  each  of 
my  brothers  as  to  the  disposition  of  the  appeal  and  the  costs 
thereof. 

Bowlby  J.A.: — This  is  an  appeal  from  an  order  made  in 
single  Court  by  Mr.  Justice  Wells  on  the  14th  April  1949. 
Briefly,  the  history  of  the  proceedings  leading  up  to  the  order 
is  as  follows:  The  plaintiff  wife  instituted  proceedings  in  the 

Supreme  Court  of  Ontario  against  the  defendants  in  December 
1944,  claiming  dissolution  of  her  m.arriage  with  the  defendant 
husband  and  alimony  and  maintenance  for  herself  and  her 
infant  son.  That  action  came  on  for  trial  before  Mr.  Justice 
Schroeder  on  the  20th  and  21st  February  1946,  when  judgment 
nisi  was  pronounced  dissolving  the  marriage.  Para.  3 of  that 
judgment  reads  as  follows: 

“3.  And  this  Court  doth  further  Order  and  Adjudge 
that  the  defendant  Cecil  E.  Maynard,  do  pay  to  the  plaintiff 
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the  sum  of  seven  hundred  dollars  on  the  twenty-eighth  day  of 
February  1946,  and  the  sum  of  Five  Hundred  Dollars  on  the 
thirtieth  day  of  September,  1946,  as  and  for  alimony  and  main- 
tenance of  herself,  and  for  maintenance  of  the  infant  son  [i.e., 
Cecil  Maurice  Maynard]  . . . until  this  Court  doth  otherwise 
order.” 

The  infant  being  almost  sixteen  years  of  age  at  time  of 
judgment,  no  division  of  the  maintenance  was  made. 

While  no  appearance  or  pleadings  were  filed  on  behalf  of 
either  defendant,  counsel  appeared  at  the  trial  for  the  defendant 
husband  and  the  plaintiff  was  represented  by  the  late  Mr.  Proud- 
love.  Both  counsel  informed  the  learned  trial  judge  that  the 
parties  had  agreed  upon  a lump  sum  as  and  for  alimony  and 
maintenance,  and  after  considerable  discussion  between  both 
counsel  and  the  trial  judge,  the  record  was  endorsed  as  follows: 
“Judgment  (a)  for  decree  nisi  dissolving  the  marriage  be- 
tween the  plaintiff  and  the  defendant  spouse. 

“(b)  for  custody  of  the  infant  to  the  plaintiff  with  reason- 
able right  of  access  to  the  defendant  spouse  provided  that  the 
infant  is  not  permitted  to  visit  the  home  of  the  defendant  spouse 
while  the  defendants  reside  there  in  adulterous  circumstances. 

“(c)  on  consent  of  the  parties  judgment  in  favour  of  the 
plaintiff  against  the  defendant  spouse  for  $500  payable  Septem- 
ber 30th,  1946  and  $700  payable  February  28th,  1946  as  and 
for  alimony  and  maintenance  of  the  plaintiff  and  the  infant  until 
the  latter  attains  the  age  of  sixteen  years. 

“(d)  costs  of  the  action  against  the  defendant,  Maynard.” 
Not  long  after  the  trial  Mr.  Proudlove  died  and  the  plaintiff 
consulted  Messrs.  Duncan  & Bicknell,  who  have  acted  as  her 
solicitors  since  that  time.  No  application  for  decree  absolute  has 
ever  been  made  by  the  wife. 

On  the  27th  November  1946  the  plaintiff  brought  action  in 
the  Supreme  Court  of  Ontario  against  the  defendant  husband, 
alleging  that  she  had  been  induced  by  misrepresentation  and 
fraud  on  the  part  of  the  husband  to  agree  to  the  terms  set  out 
in  said  para.  3 of  Mr.  Justice  Schroeder’s  judgment  and  claim- 
ing, among  other  things,  an  order  setting  aside  para.  3 and 
permitting  the  plaintiff  to  apply  in  the  original  action  for  an 
award  of  such  alimony  and  maintenance  as  she  should  receive, 
having  regard  to  her  financial  position  and  the  ability  of  her 
husband,  and  the  conduct  of  the  parties.  This  second  action 
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was  tried  by  Mr.  Justice  Mackay,  and  with  carefully  considered 
reasons  judgment  was  delivered  by  that  learned  judge  on  the 
6th  July  1948  dismissing  the  action.  In  dealing  with  the  claim 
of  the  plaintiff  wife  in  regard  to  para.  3 of  Mr.  Justice  Schroeder’s 
judgment,  Mr.  Justice  Mackay  says : 

“I  further  find  as  a fact  that  the  plaintiff  authorized  her 
solicitor,  the  late  H.  B.  Proudlove,  to  accept  a lump  sum  of 
$1,200  payable  in  amounts  of  $500  and  $700  on  specific  dates, 
which  lump  sum  was  and  was  understood  to  be,  by  all  parties, 
in  full  and  final  settlement  of  all  claims  for  alimony  and  main- 
tenance. . . . 

“I  further  find  that  the  plaintiffs  solicitor,  the  late  H.  B. 
Proudlove,  acting  for  and  on  behalf  of  the  plaintiff  and  with 
her  knowledge,  approval  and  consent,  and  in  her  presence  in- 
formed the  trial  judge,  Schroeder  J.,  in  open  court,  that  the 
parties  had  agreed  upon  a lump  sum  settlement  of  $1,200,  the 
terms  of  which  he  announced  to  the  Court.  I further  find  as 
a fact  that  the  plaintiff  fully  understood  the  terms  of  the  lump 
sum  settlement  as  explained  to  the  Court  by  her  solicitor,  and 
that  she  consented  to  it  and  that  the  judgment  recorded  on  the 
record  by  the  trial  judge  referable  to  a lump  sum  payment  for 
alimony  and  maintenance  was  with  the  full  authority  and  consent 
of  both  parties. 

“I  further  find  that  the  parties,  by  themselves  and  through 
their  solicitors,  were  ad  idem  and  that  there  was  no  mistake  as 
to  the  question  of  a lump  sum  payment,  i.e.,  $1,200  in  full  and 
complete  settlement.” 

An  appeal  from  the  judgment  of  Mr.  Justice  Mackay  was 
dismissed  by  this  Court. 

The  plaintiff  wife  then  moved,  in  the  original  action,  before 
the  judge  presiding  in  single  Court,  for  an  order  rescinding  or 
varying  para.  3 of  the  judgment  of  Mr.  Justice  Schroeder,  dated 
the  21st  February  1946,  and  for  an  order  directing  the  husband 
to  secure  to  the  plaintiff  such  gross  or  annual  sum  of  money, 
or  in  addition  thereto,  or  in  substitution  therefor,  to  pay  such 
monthly  or  weekly  sum  as  might  be  deemed  reasonable  by  the 
Court,  and  for  an  enquiry  as  to  the  respective  assets  and  incomes 
of  the  plaintiff  and  of  the  defendant  husband.  That  motion 
eventually  came  on  for  hearing  before  Mr.  Justice  Wells,  who 
ordered  and*  directed  that  the  plaintiff  and  defendant  husband 
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do  proceed  to  the  trial  of  an  issue  upon  oral  evidence  before 
the  judge  presiding  at  the  non-jury  sittings  of  the  Supreme 
Court,  that  the  motion  be  enlarged  before  the  said  judge  at  the 
trial  of  the  said  issue  and  that  the  issue  be:  “whether  there 
is  power  to  rescind  paragraph  3 of  the  Order  of  The  Honourable 
Mr.  Justice  Schroeder  of  the  21st  of  February,  1946,  or  to  make 
any  alteration  in  the  provision  for  alimony  and  maintenance 
provided  by  the  said  Order  and  if  so  what  provision  for  alimony 
and  maintenance  should  be  made  for  the  said  Bertha  Maynard.” 
The  husband  appeals  from  that  order. 

A notice  was  served  by  solicitors  for  the  plaintiff  wife  upon 
the  Attorney-General  for  Canada  and  the  Attorney-General  for 
Ontario  calling  into  question  the  constitutionality  of  certain 
provisions  of  The  Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208. 
At  the  opening  of  the  appeal  counsel  for  the  Attorney-General 
for  the  Province  of  Ontario  attended,  but  counsel  for  the  plaintiff 
wife  intimated  that  he  abandoned  the  above-mentioned  conten- 
tions and  counsel  for  the  Attorney-General  for  the  Province 
thereupon  retired  and  took  no  further  part  in  the  appeal. 

The  question  of  law  as  to  whether  or  not  the  Court  had  power 
to  vary  para.  3 of  the  judgment  of  Mr.  Justice  Schroeder  should 
have  been  dealt  with  by  Mr.  Justice  Wells  upon  the  motion,  and 
strictly  speaking,  he  not  having  decided  that  question,  this  Court 
should  refer  the  matter  back  to  him.  Counsel  for  the  plaintiff 
and  the  defendant  husband  both  requested  this  Court  to  deal 
with  the  said  question  of  law  without  referring  it  back  and  this 
Court  acceded  to  that  request.  The  somewhat  difficult  problem 
was  most  ably  and  clearly  argued  by  counsel  for  both  husband 
and  wife. 

Mr.  Walsh  on  behalf  of  the  appellant  husband  contends  that 
para.  3 of  the  judgment  in  the  divorce  proceedings  was  fully 
agreed  to  by  husband  and  wife,  that  Mr.  Justice  Schroeder  had 
full  power  and  jurisdiction  to  endorse  the  record  as  to  mainte- 
nance in  the  manner  above  set  out,  and  that  the  words  in  the 
formal  judgment  “or  until  this  Court  doth  otherwise  order” 
should  not  have  been  added  at  all  and  are,  in  any  event,  mean- 
ingless. He  also  submits  that  the  whole  matter  of  the  hona  fides 
of  the  consent  to  said  paragraph  of  the  judgment  having  been 
considered  by  Mr.  Justice  Mackay  and  this  Court  in  the  second 
action,  it  is  not  now  open  to  question,  and  that  the  right  of  a 
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trial  judge  to  enter  judgment  consented  to  by  all  parties  is,  in 
Ontario,  indisputable. 

Mr.  Pickup  contends  that  in  divorce  proceedings  a trial  judge, 
before  making  an  order  for  maintenance,  must  hear  evidence  on 
that  question  and  exercise  his  discretion  and  statutory  powers. 
He  takes  the  position  that  no  agreement  between  husband  and 
wife,  whether  entered  into  before  or  at  the  time  of  the  divorce 
proceedings,  can  be  resolved  into  a judgment  for  maintenance 
unless  and  until  the  trial  judge,  in  the  light  of  evidence  adduced 
before  him  and  exercising  his  discretion  and  statutory  powers, 
considers  such  agreement  a proper  one.  That  is  rather  a startling 
proposition  in  view  of  the  practice  that  has  prevailed  in  our 
courts  up  to  the  present  time. 

Several  cases  were  referred  to  by  Mr.  Pickup  in  support  of 
his  contention,  but  the  one  most  relied  upon  is  the  decision  of 
the  House  of  Lords  in  Hyman  v.  Hyman,  [1929]  A.C.  601,  and 
the  opinions  expressed  by  the  learned  lords  therein.  To  under- 
stand properly  those  statements  of  opinion  one  must  first  con- 
sider the  facts  in  Hyman  v.  Hyman.  In  1919  the  husband  and 
wife  entered  into  a deed  of  separation  whereby  the  husband 
(Hyman)  covenanted  for  himself,  his  executors  and  adminis- 
trators that  he  would  pay  two  sums  of  £200  and  £2,000  respec- 
tively to  the  wife,  and  that  in  addition  he  would  pay  to  her  a week- 
ly sum  of  £20  free  of  income  tax  for  her  separate  use  and  bene- 
fit and  for  her  maintenance  during  her  life.  The  wife  covenanted 
on  her  part  that  neither  she  nor  any  person  on  her  behalf  would 
at  any  time  thereafter  molest  or  disturb  the  husband,  or  by  any 
means  either  by  taking  out  citation  or  process  or  by  instituting 
any  action  in  England  or  elsewhere  or  in  any  other  manner  to 
compel  the  husband  to  allow  her  any  alimony  or  maintenance 
further  than  the  sums  above  mentioned.  The  two  sums  of  £200 
and  £2,000  were  duly  paid  and  the  husband  regularly  paid  the 
weekly  sums  of  £20.  At  the  time  of  the  deed  of  separation  the 
husband  was  living  in  adultery  with  another  woman  and  con- 
tinued to  do  so  after  the  deed.  On  11th  January  1926  (seven 
years  after  the  deed)  the  wife  filed  her  petition  for  divorce  on 
the  ground  of  the  husband’s  adultery  during  the  two  preceding 
years.  On  25th  January  1927  a decree  nisi  was  pronounced,  and 
on  7th  February  1927  the  wife  filed  a petition  for  permanent 
maintenance.  The  husband  set  up  in  defence  the  wife’s  said  cov- 
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enant  in  the  separation  deed  and  the  issue  came  on  for  hearing 
before  Hill  J.  who  adjourned  the  hearing  until  decree  absolute 
had  been  pronounced  (the  practice  in  England  being  different 
in  that  respect  from  the  practice  in  Ontario  )and  on  27th  March 
1928  Hill  J.  delivered  judgment  holding  that  '‘the  wife  was  not 
precluded  from  prosecuting  her  claim  for  maintenance  by  reason 
of  the  deed  of  separation”.  Upon  appeal  by  the  husband  from  the 
judgment  of  Hill  J.  the  majority  of  the  Court  of  Appeal  held, 
[1929]  P.  1,  that  “even  if  the  wife  had  covenanted  in  express 
terms  not  to  bring  the  petition  for  maintenance,  she  could  not 
be  bound  by  such  a covenant  so  as  to  preclude  the  exercise  by 
the  Court  of  its  statutory  power  to  award  maintenance.”  The 
husband  then  appealed  to  the  House  of  Lords.  In  [1929]  A.C. 
at  p.  607,  Lord  Hailsham  L.C.  says: 

“For  the  purposes  of  my  judgment  in  the  present  case  I am 
prepared  to  assume  that  the  respondent’s  covenant  in  the  deed 
of  separation  does  bear  the  wide  construction  put  upon  it  by 
the  appellant,  and  does  amount  to  a covenant  not  to  bring  the 
petition  for  maintenance,  which  is  the  subject  matter  of  the 
present  proceedings.  The  point  to  be  determined  upon  this 
hypothesis  is  whether  such  a covenant  is  effective  to  preclude 
the  respondent  from  prosecuting  her  claim.  It  is  convenient  to 
turn  first  of  all  to  the  language  of  the  statute.  By  s.  190  of  the 
Supreme  Court  of  Judicature  (Consolidation)  Act,  1925,  it  is 
provided: — 

“‘(1)  The  court  may,  if  it  thinks  fit,  on  any  decree  for 
divorce  or  nullity  of  marriage,  order  that  the  husband  shall, 
to  the  satisfaction  of  the  court,  secure  to  the  wife  such  gross 
sum  of  money  or  annual  sum  of  money  for  any  term,  not  ex- 
ceeding her  life,  as  having  regard  to  her  fortune,  if  any,  to  the 
ability  of  her  husband  and  to  the  conduct  of  the  parties,  the 
court  may  deem  to  be  reasonable,  . . . and  may,  if  it  thinks  fit, 
suspend  the  pronouncing  of  the  decree  until  the  deed  or  instru- 
ment has  been  duly  executed. 

“‘(2)  In  any  such  case  as  aforesaid  the  court  may,  if  it 
thinks  fit,  by  order,  either  in  addition  to  or  instead  of  an  order 
under  sub-section  (1)  of  this  section,  direct  the  husband  to  pay 
to  the  wife  during  the  joint  lives  of  the  husband  and  wife  such 
monthly  or  weekly  sum  for  her  maintenance  and  support  as  the 
court  may  think  reasonable.’  . . . 
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“These  provisions  are  a re-enactment  of  provisions  first 
appearing  in  the  Matrimonial  Causes  Act,  1857,  as  modified  by 
later  Acts  in  1866  and  1907;  and  the  question  which  your  Lord- 
ships  have  to  determine  must,  in  my  opinion,  depend  upon  the 
view  taken  by  your  Lordships  as  to  the  true  meaning  and  effect 
of  this  section.” 

And  at  p.  608:  “But  your  Lordships  are  not  now  being 
invited  to  consider  whether  the  provision  in  the  deed  of  sepa- 
ration is  adequate;  the  only  question  which  is  before  your  Lord- 
ships’  House  is  whether  or  not  the  existence  of  the  wife’s 
covenant  in  the  deed  of  separation  precludes  her  from  making 
any  application  for  maintenance.  For  this  purpose,  it  can  make 
no  difference  whether  the  consideration  given  by  the  husband 
was  adequate  or  not;  the  question  of  principle  would  be  the 
same  if  there  had  been  no  weekly  payment  provided  at  all.  In 
my  opinion,  the  fact  that  the  deed  of  separation  has  been  entered 
into  by  both  parties,  the  fact  that  it  was  executed  by  the  wife 
voluntarily  and  upon  independent  legal  advice,  the  fact  that  the 
wife  was  prepared  to  accept  the  provision  then  made  as  adequate 
at  the  time,  the  benefits  which  she  obtains  in  the  shape  of  the 
guarantee  by  Mr.  Walter  Hyman  and  in  the  continuance  of  the 
weekly  payments  after  her  husband’s  death,  all  form  part  of  that 
conduct  of  the  parties  which  by  the  express  terms  of  the  statute 
is  to  be  taken  into  account  by  the  Court  in  determining  what 
it  thinks  reasonable.  It  may  very  well  be  that  when  the  facts 
come  to  be  investigated  the  Court  will  say  that  a sum  of  this 
magnitude,  so  secured,  voluntarily  accepted  as  a sufficient  main- 
tenance ten  years  ago,  and  faithfully  paid  ever  since,  is  a 
sufficient  provision,  and  that  the  Court  will  not  deem  it  to  be 
reasonable  to  order  any  further  payment  to  be  made;  this  is 
not  the  question  which  your  Lordships  are  considering.  The 
only  question  which  the  order  appealed  against  determines  is 
that  the  existence  of  the  covenant  in  the  deed  of  separation 
does  not  preclude  the  wife  from  making  an  application  to  the 
Court;  this  by  no  means  implies  that,  when  the  application  is 
made,  the  existence  of  the  deed  or  its  term.s  are  not  most  rele- 
vant factors  for  consideration  by  the  Court  in  reaching  a de- 
cision.” 

And  at  p.  614:  “However  this  may  be,  it  is  sufficient  for  the 
decision  of  the  present  case  to  hold,  as  I do,  that  the  power  of 
the  Court  to  make  provision  for  a wife  on  the  dissolution  of  her 
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marriage  is  a necessary  incident  of  the  power  to  decree  such  a 
dissolution,  conferred  not  merely  in  the  interests  of  the  wife,  but 
of  the  public,  and  that  the  wife  cannot  by  her  own  covenant 
preclude  herself  from  invoking  the  jurisdiction  of  the  Court  or 
preclude  the  Court  from  the  exercise  of  that  jurisdiction.” 

Lord  Shaw  of  Dunfermline,  Lord  Buckmaster  and  Lord  Atkin 
each  delivered  lengthy  and  most  learned  and  clear  opinions  upon 
the  law  relevant  to  the  issue  between  the  parties,  and  all  reached 
the  conclusion  that  a wife  cannot,  by  her  own  covenant,  preclude 
herself  from  invoking  the  jurisdiction  of  the  Court,  or  preclude 
the  Court  from  the  exercise  of  that  jurisdiction. 

The  relevant  sections  of  The  Matrimonial  Causes  Act,  R.S.O. 
1937,  c.  208,  are,  so  far  as  the  appeal  now  being  considered  is 
concerned,  the  same  as  ss.  1 and  2 of  the  English  Act  above 
quoted.  In  the  Ontario  Act  are  added  sub-clauses  to  s.  2 whereby 
the  Court,  in  a case  in  which  a monthly  or  weekly  sum  has 
been  ordered  to  be  paid  by  the  husband,  may,  upon  application, 
from  time  to  time  decrease  or  increase  the  amount  of  such 
monthly  or  weekly  payments. 

I am  fully  in  accord  with  the  opinions  expressed  by  the  House 
of  Lords  in  Hyman  v.  Hyman^  supra,  but  am  of  opinion  that  the 
law  as  laid  down  in  that  case  is  not  applicable  to  the  case  now 
being  considered  in  appeal.  The  defendant  Maynard  did  not  set 
up  as  a defence  to  the  claim  for  alimony  and  maintenance  an 
agreement  entered  into  by  the  plaintiff  wife.  The  plaintiff  wife’s 
counsel  announced  to  Schroeder  J.,  the  learned  trial  judge,  that 
the  parties  had  agreed  upon  the  judgment  to  be  entered  for 
alimony  and  maintenance,  and  after  a discussion  with  both 
counsel  the  trial  judge  endorsed  the  record  in  the  terms  agreed 
upon.  That  was  a culmination  of  the  claim  originally  made  by 
the  wife  in  her  divorce  proceedings.  No  attempt  was  made  by 
anyone  to  preclude  the  learned  trial  judge  from  exercising  his 
statutory  powers.  If  Schroeder  J.  had  refused  to  endorse  the 
record  in  the  terms  agreed  upon  by  the  parties  he  would  have 
had  a perfect  right  to  proceed  to  exercise  the  powers  given 
him  by  The  Matrimonial  Causes  Act,  and  neither  party  could 
have  questioned  his  right  to  do  so.  Hyman  v.  Hyman,  supra. 
He,  however,  followed  the  usual  practice  of  our  Courts,  and,  in 
my  opinion,  was  right  in  doing  so. 

In  regard  to  the  words  at  the  end  of  para.  3 of  the  judgment 
of  Schroeder  J.,  “or  until  this  Court  doth  otherwise  order”,  Mr. 
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Pickup  argues  that  this  Court  must  look  only  at  the  formal 
judgment  and  is  not  entitled  to  look  at  the  endorsement  made 
upon  the  record  by  the  trial  judge.  I cannot  agree  with  this 
contention.  The  plaintiff  wife’s  solicitors  filed  a separate  appeal 
book  which  placed  before  this  Court  the  verbatim  endorsement 
on  the  record,  and  cannot  very  well  now  contend  that  we  should 
not  consider  it.  This  Court  has  that  right  in  any  event.  The 
quoted  words  do  not  appear  in  the  endorsment  and  did  not, 
according  to  the  discussion  between  counsel  and  trial  judge, 
form  part  of  what  the  parties  agreed  to  at  all.  The  agreement 
at  trial  was  to  accept  a lump  sum  in  full  of  future  maintenance, 
and,  in  my  opinion,  the  quoted  words,  which  in  some  unexplained 
way  got  into  the  formal  judgment,  are  meaningless. 

In  my  opinion  the  question  of  law  as  to  whether  the  Court 
now  has  power  to  vary  the  judgment  of  Mr.  Justice  Schroeder 
must  be  answered  in  the  negative.  The  appeal,  in  my  opinion, 
must  be  allowed  and  the  motion  made  before  Mr.  Justice  Wells 
dismissed;  both  without  costs  in  view  of  the  apparent  financial 
position  of  the  plaintiff  wife. 

Appeal  allowed  and  motion  dismissed,  without  costs. 

Solicitors  for  the  plaintiff,  respondent:  Duncan  <&  Bicknell, 
Toronto. 

Solicitor  for  the  defendant,  appellant:  Margaret  E.  Perney, 
Toronto. 
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[COURT  OF  APPEAL.] 

R.  L.  Crain  Limited  v.  Ashton  and  Ashton  Press  Manufacturing 

Company  Limited. 

Master  and  Servant  — Trade  Secrets  — Restraining  Employee,  after 
Termination  of  Employment,  from  Making  Use  of  Trade  Secrets 
Learned  during  Employment  — What  Are  Trade  Secrets  — Preser- 
vation of  Secrecy  — Disclosure  to  Others. 

The  cases  establish  that,  independently  of  any  express  contract,  an 
employee  who,  in  the  course  of  his  employment  and  because  of  the 
confidential  relationship  existing  between  employer  and  employee,  ac- 
quires knowledge  of  a secret  process  belonging  to  his  employer,  is 
under  an  implied  obligation  not  to  use  that  knowledge  after  leaving 
his  employment.  This  is  true  even  if  the  secret  process  consists  of  an 
improvement  designed  or  perfected  by  the  employee  himself,  and  the 
rule  extends  to  all  objective  knowledge,  as  distinguished  from  sub- 
jective matters  of  general  skill,  ability  and  experience  carried  in  the 
brain  of  the  employee. 

The  employee’s  obligation,  however,  continues  only  while  the  process  in 
question  remains  secret.  If  the  evidence  does  not  establish  that  it  was 
secret,  but  on  the  contrary  indicates  that  it  was  disclosed,  otherwise 
than  by  the  employee  in  question,  to  others  in  the  same  trade  (even  if 
those  others  were  not  at  the  time  competitors  of  the  master),  it  ceases 
to  be  within  the  rules  applicable  to  trade  secrets,  and  the  ex-employee 
will  not  be  restrained  from  using  or  disclosing  it. 

Where  reliance  is  placed  upon  a contract  or  implied  contract,  between 
an  employer  and  his  employee,  that  is  prima  facie  in  restraint  of 
trade,  the  onus  is  on  the  plaintiff  to  show  that  the  restraint  is  reason- 
ably necessary  for  the  protection  of  his  business,  and  goes  no  further 
than  that. 

Judgment  of  Chevrier  J.,  [1949]  O.R.  303,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Chevrier 
J.,  [1949]  O.R.  303,  [1949]  2 D.L.R.  481,  9 C.P.R.  143,  8 Fox 
Pat.  C.  269,  dismissing  the  action. 

9th  November  1949.  The  appeal  was  heard  by  Henderson, 
Hogg  and  Bowlby  JJ.A. 

J.  D.  Watt,  K.C.  (G.  F.  Henderson,  with  him),  for  the  plain- 
tiff, appellant : Prior  to  Ashton’s  employment  by  the  plaintiff  he 
had  never  seen  a continuous  form  press.  The  trial  judge  found 
as  a fact  that  some  features  of  our  press  contained  secrets  during 
the  time  that  Ashton  v/as  in  our  employ,  and  there  is  evidence 
to  support  that  finding.  Once  we  establish  that  they  were  at 
any  time  secret,  the  onus  shifts  to  the  defendant  to  show  that 
they  had  been  disclosed  by  us,  so  as  to  cease  to  be  secrets.  There 
is  no  evidence  to  show  that  our  presses  were  exposed  for  sale 
on  the  open  market:  Rohh  v.  Green,  [1895]  2 Q.B.  315  at  319. 
The  evidence  establishes  each  of  the  four  elements  required 
according  to  Amher  Size  and  Chemical  Company,  Limited  v. 
Menzel,  [1913]  2 Ch.  239,  viz.:  (1)  we  possessed  and  exercised 
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a secret  process;  (2)  the  defendant,  during  the  course  of  his 
employment,  acquired  knowledge  of  the  secret  or  a material  part 
thereof;  (3)  the  defendant  knew  at  that  time  that  the  process 
was  secret;  and  (4)  the  defendant,  since  leaving  our  employ, 
has  made  an  improper  use  of  the  knowledge  so  acquired  by  him. 

It  is  true  that  the  Court  will  not  restrain  a man  from  making 
use  of  knowledge  which  he  has  in  his  head:  Herbert  Morris, 
Limited  v.  Saxelby,  [1916]  1 A.C.  688  at  714;  Liquid  Veneer 
Company  Limited  v.  Scott  et  al.  (1912),  29  R.P.C.  639  at  644; 
Triplex  Safety  Glass  Company  v.  Scorah,  [1938]  1 Ch.  211  at 
217.  In  this  case,  however,  by  reason  of  the  complex  type  of 
machinery  involved,  it  would  be  impossible  for  Ashton  to  carry 
all  the  information  in  his  head.  In  any  case  the  test  is  not 
whether  he  could  remember,  but  whether  he  obtained  his  knowl- 
edge through  his  employment. 

For  a secret  to  become  public  property  there  must  be  a 
general  disclosure:  Sachs  v.  Cluett,  Peabody  d Co.,  Inc.  (1941), 
177  Misc.  695,  31  N.Y.S.  2d  718  at  721;  Fairchild  Engine  d Air- 
plane Corporation  et  al.  v.  Cox  (1944),  50  N.Y.S.  2d  643  at  653. 
A “secret”  is  a “private  matter”:  Kaumagraph  Company  v. 
Stampagraph  Co.,  Inc.  et  al.  (1923),  235  N.Y.  1 at  7.  Once  it 
is  shown  that  there  was  a trade  secret,  the  onus  is  on  the 
defendant  to  show  by  positive  evidence  that  there  was  in  fact 
a disclosure:  Phipson  on  Evidence,  8th  ed.  1942,  p.  27. 

Joseph  Sedgwick,  K.C.,  for  the  defendants,  respondents:  Prior 
to  Ashton’s  employment  with  the  plaintiff,  that  company  had 
used  the  Meisel  press,  a standard  press.  Ashton  had  mechanical 
genius,  and  used  his  own  skill  to  make  improvements.  The  press 
as  improved  was  not  patented.  There  are  many  other  presses 
on  the  market  that  perform  the  same  functions  as  that  of  the 
plaintiff.  Ashton’s  own  business,  set  up  after  he  left  the  plain- 
tiff, was  that  of  manufacturing  machinery,  and  was  not  in  com- 
petition with  the  business  of  the  plaintiff,  which  did  not  sell 
presses.  The  plaintiff  now  seeks  to  obtain  a protection  wider 
in  ambit  and  longer  in  time  than  it  would  have  obtained  from 
patents.  It  is  also  seeking  to  prevent  the  individual  defendant 
from  making  a living.  The  witness  Crain  could  not  even  say 
what  were  the  secrets  he  wished  to  prevent  us  from  using. 

If  the  conception  of  “trade  secrets”  is  extended  to  cover  this 
type  of  thing,  it  will  go  beyond  anything  heretofore  established 
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in  law.  In  all  cases  on  this  branch  of  the  law  the  situation  has 
been  that  of  an  employee  taking  with  him  secrets  known  only 
to  the  employer.  That  is  not  the  case  here.  One  common  element 
is  the  “filching”  of  the  material,  and  that  is  entirely  lacking 
here.  Again,  all  there  is  here  is  slight  mechanical  improvements, 
not  trade  secrets  in  any  accepted  sense  of  the  term.  If  everyone 
in  the  plant  helped  in  the  development  of  these  presses,  it  could 
hardly  be  said  that  there  was  any  trade  secret.  The  injunction 
would  apply  to  all  the  machines  in  Ashton’s  plant,  since  each  of 
them  embodies  some  element  which  is  claimed  to  be  a trade 
secret. 

It  is  important  to  bear  in  mind  that  Ashton  made  all  the 
designs,  and  is  capable  of  doing  so  again.  The  onus  is  on  the 
plaintiff  to  establish  a prima  facie  case.  Ashton  took  with  him 
his  subjective  knowledge,  a native  knowledge,  and  his  acquired 
skills.  The  plaintiff  gave  him  its  drawings  so  that  he  could 
manufacture  presses  for  it.  He  improved  them  and  returned 
them.  The  information  was  not  entrusted  to  him — he  left  with 
much  of  it  in  his  head. 

The  injunction  asked  for  is  too  broad  in  its  terms.  It  must 
be  specific  so  that  we  will  not  be  in  contempt.  In  any  case,  any 
wrong  there  may  have  been  could  have  been  compensated  by 
damages. 

Trade  secrets  do  not  include  everything  peculiar  to  a method 
of  carrying  on  a business:  Herbert  Morris,  Limited  v.  Saxelby, 
[1916]  1 A.C.  688  at  711.  The  Triplex  Safety  Glass  case,  supra, 
is  distinguishable;  it  is  referred  to  in  British  Celanese  Ld.  v. 
Moncrieff,  [1948]  Ch.  564,  [1948]  2 All  E.R.  44.  See  also  Ice 
Delivery  Company  Limited  v.  Peers  and  Campbell,  36  B.C.R. 

445,  [1926]  1 W.W.R.  595,  [1926]  1 D.L.R.  1176. 

The  proper  principles  to  be  applied  in  these  cases  are  set  out 
in  Measures  Brothers  Limited  v.  Measures,  [1910]  1 Ch.  336,  | 

and  Sultman  Engineering  Coy.,  Ld.  et  al.  v.  Campbell  Engineer-  | 

ing  Coy.,  Ld.  (1948),  65  R.P.C.  203.  Robb  v.  Green,  [1895]  2 | 

Q.B.  315,  shows  that  “filching”  is  an  essential  element.  j 

J.  D.  Watt,  K.C.,  in  reply:  On  the  question  of  applying  for  j 
a patent,  see  Fox,  Canadian  Patent  Law,  3rd  ed.  1948,  p.  1116,  | 

and  Morison  v.  Moat  (1851),  9 Hare  241  at  258,  68  E.R.  492.  j 

As  to  our  tying  up  valuable  machinery.  I refer  to  E.  L Du  Pont 
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de  Nemours  Powder  Company  et  al.  v.  Masland  et  al.  (1917), 
244  U.S.  100. 

The  individual  secrets  found  to  be  incorporated  in  the  con- 
tinuous form  press  have  an  added  importance  in  view  of  the  fact 
that  they  are  interrelated  in  a single  unit:  British  United  Shoe 
Machinery  Company  Ld.  v.  A.  Fussell  & Sons  Ld.  (1908),  25 
R.P.C.  631  at  657;  Harrison  et  al.  v.  The  Anderston  Foundry 
Company  (1876),  1 App.  Cas.  574  at  590. 

Cur.  adv.  vult. 

19th  December  1949.  The  judment  of  the  Court  was  delivered 
by 

Hogg  J.A.: — This  is  an  appeal  from  the  judgment  of  Mr. 
Justice  Chevrier,  dated  21st  March  1949,  dismissing  the  action 
brought  by  the  appellant  company  against  the  respondents,  with 
costs. 

In  the  action  from  which  this  appeal  arises,  the  appellant 
claimed  an  injunction  restraining  the  respondents,  R.  W.  Ashton 
and  Ashton  Press  Manufacturing  Company  Limited,  from  dis- 
closing certain  alleged  trade  secrets  of  the  appellant,  “by  selling 
machines  or  soliciting  orders  for  machines  similar  to  those  used 
by  the  Plaintiff  Company  and  embodying  the  secret  processes 
and  advancements  developed  by  the  Plaintiff  Company”. 

The  respondent  R.  W.  Ashton  entered  the  employ  of  the 
appellant  company  in  the  year  1930.  He  subsequently  became 
the  machine-shop  foreman,  and  later  became  the  mechanical 
superintendent  of  the  appellant  company.  In  the  year  1937  he 
was  made  a director  of  the  company.  Almost  all  of  the  business 
carried  on  by  the  appellant  company  is  the  manufacture  of  what 
are  termed  “continuous  forms”.  Examples  of  such  form  are  the 
way-bill  forms  used  by  railway  companies,  and  the  forms  are 
produced  by  what  is  termed  a continuous  form  press.  The  evi- 
dence demonstrates  that  this  is  a large  and  complicated  machine, 
the  price  of  which  is  somewhere  in  the  neighbourhood  of  $26,000. 

Prior  to  the  time  when  the  respondent  Ashton  first  became 
associated  with  the  appellant  company,  the  company  did  not  build 
or  construct  continuous  forms  presses  or  machines  but  used 
presses  made  by  The  Meisel  Press  Co.  of  Boston  in  the  State 
of  Massachusetts,  and  I think  it  is  a fair  statement  to  make, 
that  the  evidence  establishes  that  it  was  due  to  the  mechanical 
ability  of  Ashton  that  the  appellant  company  commenced  to 
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construct,  and  did  construct,  its  own  presses.  The  business  car- 
ried on  by  the  appellant  company  is  that  of  printer  and  not  the 
manufacture  of  printing  machinery. 

In  or  about  the  year  1944  the  appellant  company  issued  a 
pamphlet  or  booklet,  which  was  distributed  to  its  staff,  entitled 
“You  and  your  Company”,  in  which  the  respondent  Ashton  is 
referred  to  as  follows: 

“He  is  responsible  for  having  developed  our  exclusive  print- 
ing plate  technique,  having  designed  and  supervised  the  building 
of  all  our  continuous  presses  and  companion  equipment.  The 
maintenance  of  these  precision  machines  is  also  under  his  super- 
vision. Since  February  1930  he  has  constantly  been  working  on 
new  methods,  both  in  the  field  and  factory  and  developing  new 
ideas  and  improving  present  methods.” 

Mr.  Harold  Crain,  who  is  the  vice-president  of  the  appellant 
company,  testified  that  the  statements  made  in  this  booklet  with 
respect  to  the  respondent  Ashton  were  correct. 

Practically  all  of  the  improvements,  consisting  of  the  various 
devices  embodied  from  time  to  time  in  the  presses,  were  either 
originated  by  the  appellant  Ashton,  or  were  developed  and  per- 
fected by  him,  and  it  is  these  devices  and  the  manner  in  which 
the  component  parts  of  the  press  in  question  are  assembled, 
which  the  appellant  claims  to  be  secret. 

The  respondent  Ashton  left  the  employ  of  the  appellant  com- 
pany in  October  1946,  and  with  its  assistance  established  his 
own  business  for  the  construction  of  continuous  form  presses. 
Certain  negotiations  and  correspondence  ensued  between  the 
appellant  and  Ashton,  which  are  referred  to  at  some  length  in 
the  evidence  given  at  the  trial.  It  was  sought  by  the  appellant 
to  establish  that  Ashton  had  entered  into  a contract  with  the 
appellant  to  the  effect  that  he  had  agreed  not  to  supply  appel- 
lant company’s  competitors  with  presses  equipped  to  produce 
continuous  forms.  I cannot  hold  that  the  correspondence  between 
the  parties  established  a firm  contract  between  them. 

As  a result  of  the  before-mentioned  negotiations,  the  appel- 
lant company  rented  or  leased  premises  owned  by  it  to  Ashton 
and  loaned  to  him  drawings,  blueprints,  jigs  and  patterns  used 
in  the  manufacture  of  the  machine  in  question.  Ashton  made 
such  alterations  in  these  drawings  and  blueprints  as  were  neces- 
sary to  produce  an  improved  form  of  press  and  to  bring  the 
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drawings  and  blueprints  up  to  date,  and  he  completed  a press, 
the  manufacture  of  which  had  been  commenced  by  the  appellant 
company,  as  well  as  constructing  three  additional  complete  con- 
tinuous form  presses,  which  became  part  of  the  appellant’s 
printing  plant. 

In  January  1947  the  appellant  wrote  to  the  respondent  Ashton 
complaining  that  he  had  offered  to  make  for,  or  sell  to,  certain 
of  its  competitors,  continuous  form  presses.  Ashton,  on  his  part, 
complained  to  the  appellant  that  it  was  not  giving  him  orders 
for  presses  or  other  machinery  such  as  he  expected  to  have 
received,  and  which  were  necessary  if  the  new  company  was  to 
continue  to  carry  on  successfully.  However,  in  September  1947 
the  appellant  company  cancelled  any  contemplated  orders  for 
presses  for  the  year  1948.  The  evidence  shows  that  Ashton 
returned  all  of  the  drawings,  blueprints,  jigs  and  patterns  that 
he  had  received  from  the  appellant,  embodying  the  changes  he 
had  made  in  order  to  produce  an  improved  press.  He  retained 
copies  of  these  amended  or  altered  drawings.  As  a result  of  the 
respondents  not  having  received  further  orders  for  presses,  they 
endeavoured  to  dispose  of  a press  which  they  had  completed  but 
which  had  not  been  accepted  by  the  appellant  company,  to  a 
Toronto  firm  called  Business  Systems. 

The  next  step  was  the  present  action  and  an  application  for  an 
interim  injunction  which  was  subsequently  granted,  restraining 
the  respondents  in  practically  the  same  terms  as  are  claimed 
with  respect  to  the  injunction  requested  in  the  action. 

Mr,  Harold  Crain  was  of  the  opinion  that  the  respondent 
Ashton  was  competent  to  construct  a press  such  as  that  in 
question  in  this  appeal,  with  the  knowledge  and  skill  which  he 
possessed,  without  the  assistance  of  the  drawings  or  blueprints 
to  which  reference  has  been  made,  and  a part  of  his  testimony 
is  as  follows : 

“Q.  And  then  he  returned  everything  to  you — the  blue- 
prints, jigs  and  patterns — Eind  would  you  agree  with  me  that 
so  far  as  this  machine  is  concerned,  Mr.  Ashton  is  quite  com- 
petent to  build  it  with  the  knowledge  that  is  in  his  head;  that 
is,  he  could  design  and  build  a machine  of  this  kind  without 
any  assistance  at  all  from  the  Crain  company?  A.  You  mean, 
with  the  knowledge  that  he  has  now?  Q.  With  the  knowledge 
in  his  head,  yes?  A.  That  he  has  gained  over  the  years?  Q. 
Yes?  A.  Yes.” 
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The  trade  secrets  in  question  in  the  action,  as  alleged  by  the 
appellant,  are  set  out  in  the  answer  to  the  demand  for  particulars 
of  the  respondents,  as,  for  example,  the  way  or  ways  in  which 
the  component  parts  of  the  continuous  form  presses  were  as- 
sembled, the  method  of  controlling  the  paper  as  it  passes  through 
the  machine,  the  method  of  mounting  the  printing  plates,  holding 
the  dies  and  punches  and  the  method  of  re-winding.  Although 
not  mentioned  specifically  in  the  demand  for  particulars,  evidence 
was  given,  subject  to  objection  by  counsel  for  the  respondents, 
of  certain  other  machines  used  by  the  appellant  company,  which 
it  was  claimed  should  be  embraced  by  the  injunction.  These 
other  machines,  one  of  which  is  called  a collating  machine,  were 
used  in  connection  with  certain  operations  upon  the  continuous 
forms  after  they  had  left  the  press.  The  evidence  shows  that 
these  supplementary  machines  were  developed  and  constructed 
under  the  supervision  of  the  respondent  Ashton.  Whether  this 
evidence  should  not  have  been  admitted  is  not  of  moment  in 
view  of  the  disposition  which  I have  made  of  the  appeal. 

There  are  certain  principles  of  law  which  are  applicable  to 
contracts  or  implied  contracts  between  an  employer  and  his 
employee,  that  are  of  such  character  that  prima  facie  they  are 
in  restraint  of  trade,  and  these  principles  have  as  their  back- 
ground, to  use  the  words  of  Lord  Macnaghten  in  Trego  and 
Smith  V.  Hunt,  [1896]  A.C.  7,  in  the  House  of  Lords,  that: 
“The  common  law  has  always  been  jealous  of  any  interference 
with  trade.” 

In  Bowler  v.  Lovegrove,  [1921]  1 Ch.  642,  P.C.  Lawrence  J., 
referring  to  two  of  the  leading  cases  on  the  subject  under  con- 
sideration: Herbert  Morris,  Limited  v.  Saxelby,  [1916]  1 A.C. 
688,  and  Attwood  v.  Lament,  [1920]  3 K.B.  571,  said:  “These 
decisions  show  clearly  that,  as  the  present  case  is  one  between 
employer  and  employee,  ...  it  is  incumbent  on  the  plaintiffs 
to  prove  that  there  existed  some  special  circumstances  which 
rendered  it  reasonably  necessary  for  the  protection  of  the  plain- 
tiffs’ business.” 

The  onus  of  proof  is  upon  the  party  supporting  a claim  based 
upon  an  alleged  trade  secret,  to  show  that  the  restraint  re- 
quested in  the  form  of  an  injunction  goes  no  further  than  is 
reasonably  necessary  to  protect  the  employer. 

The  cases  on  this  subject  of  trade  secrets  establish  that 
independently  of  any  express  covenant  or  contract,  an  ex- 
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employee  who,  in  the  course  of  his  employment,  acquired  a 
knowledge  of  a secret  process  belonging  to  his  employer,  arising 
out  of  the  confidential  relation  between  an  employer  and  his 
employee,  is  under  an  implied  obligation  not  to  use  that  knowl- 
edge upon  leaving  his  employment. 

Lord  Esher  M.R.  in  Rohh  v.  Green,  [1895]  2 Q.B.  315,  said 
at  p.  317:  “It  is  impossible  to  suppose  that  a master  would  have 
put  a servant  into  a confidential  position  of  this  kind,  unless  he 
thought  that  the  servant  would  be  bound  to  use  good  faith 
towards  him;  or  that  the  servant  would  not  know,  when  he 
entered  into  that  position,  that  the  master  would  rely  on  his  ob- 
servance of  good  faith  in  the  confidential  relation  between  them 
. . . there  is  such  an  implication  in  a contract  of  service.” 

In  Herbert  Morris,  Limited  v.  Saxelhy,  supra,  the  action  out 
of  which  the  appeal  arose  was  brought  to  restrain  the  respond- 
ent, a former  employee  of  the  appellants,  from  being  interested 
in  the  sale  or  manufacture  of  certain  machines  such  as  over- 
head travelling  cranes  or  parts  thereof,  and  from  divulging  or 
using  confidential  information  acquired  by  him  while  in  the 
service  of  the  appellants,  who  were  makers  of  such  machines. 
Lord  Atkinson  expressed  the  following  opinion : 

“In  all  cases  such  as  this,  one  has  to  ask  oneself  what  are 
the  interests  of  the  employer  that  are  to  be  protected,  and 
against  what  is  he  entitled  to  have  them  protected. 

“He  is  undoubtedly  entitled  to  have  his  interest  in  his  trade 
secrets  protected,  such  as  secret  processes  of  manufacture  which 
may  be  of  value.  And  that  protection  may  be  secured  by 
restraining  the  employee  from  divulging  these  secrets  or  put- 
ting them  to  his  own  use.  He  is  also  entitled  not  to  have  his 
old  customers  by  solicitation  or  such  other  means  enticed  away 
from  him.  But  freedom  from  all  competition  per  se  apart  from 
both  these  things,  however  lucrative  it  might  be  to  him,  he  is 
not  entitled  to  be  protected  against.  He  must  be  prepared  to 
encounter  that  even  at  the  hands  of  a former  employee.” 

And  at  p.  704,  Lord  Atkinson  further  said:  “The  case  in 
which  the  Court  interferes  for  the  purpose  of  protection  is 
where  use  is  made,  not  of  the  skill  which  the  man  may  have 
acquired,  but  of  the  secrets  of  the  trade  or  profession  which 
he  had  no  right  to  reveal  to  any  one  else — matters  which  depend 
to  some  extent  on  good  faith.” 
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Lord  Parker  of  Waddington  in  the  same  appeal  said  at  p. 
710:  “This  argument  was  rejected  by  your  Lordships’  House, 
and  the  restraint  in  question  was  held  bad,  as  being  wider  than 
was  necessary  to  protect  the  employer  from  injury  by  misuse 
of  the  employee’s  acquaintance  with  customers  or  knowledge  of 
trade  secrets.  In  fact  the  reason,  and  the  only  reason,  for  up- 
holding such  a restraint  on  the  part  of  an  employee  is  that  the 
employer  has  some  proprietary  right,  whether  in  the  nature  of 
trade  connection  or  in  the  nature  of  trade  secrets,  for  the  pro- 
tection of  which  such  a restraint  is — having  regard  to  the  duties 
of  the  employee — reasonably  necessary.  Such  a restraint  has, 
so  far  as  I know,  never  been  upheld,  if  directed  only  to  the 
prevention  of  competition  or  against  the  use  of  the  personal 
skill  and  knowledge  acquired  by  the  employee  in  his  employer’s 
business.” 

Lord  Justice  Younger  in  Attwood  v.  Lamont,  suyva,  affirmed 
the  principle  that  an  employer  could  not  prevent  an  ex-employee 
from  making  use  of  his  skill  and  knowledge. 

In  the  comparatively  recent  case  of  Triplex  Safety  Glass 
Company  v.  Scorah^  [1938]  Ch.  211,  [1937]  4 All  E.R.  693,  the 
following  passage  occurs  in  the  judgment  of  Mr.  Justice  Farwell 
at  p.  217: 

“ . . . apart  altogether  from  any  express  covenant,  . . . any 
invention  or  discovery  made  in  the  course  of  the  employment  of 
the  employee  in  doing  that  which  he  was  engaged  and  instructed 
to  do  during  the  time  of  his  employment,  and  during  working 
hours,  and  using  the  materials  of  his  employers,  is  the  property 
of  the  employers  and  not  of  the  employee,  and  . . . having  made 
a discovery  or  invention  in  course  of  such  work,  the  employee 
becomes  a trustee  for  the  employer  of  that  invention  or  discovery, 
and  he  is  therefore  as  a trustee  bound  to  give  the  benefit  of  any 
such  discovery  or  invention  to  his  employer”. 

In  Amber  Size  and  Chemical  Company,  Limited  v.  Menzel, 
[1913]  2 Ch.  239,  it  was  held  that  the  principle  of  non-disclosure 
on  the  part  of  an  employee  applies  to  information  acquired  and 
retained  in  the  servant’s  memory  as  well  as  to  information 
committed  to  writing  and  existing  in  tangible  form. 

The  later  case  of  United  Indigo  Chemical  Company  Limited 
V,  Robinson  (1931),  49  R.P.C.  178,  appears  to  attempt  to  limit 
to  some  extent  the  principle  as  it  is  expressed  in  the  Amber  Size 


C.A.  Crain  Ltd*  v*  Ashton  and  Ashton  Press  etc*  Co*  Hogg  J.A.  71 

case.  It  was  there  said  that  an  injunction  would  not  be  granted 
to  prevent  an  employee  using  knowledge  that  had  become  his 
own,  but  dishonest  or  surreptitious  obtaining  of  knowledge  would 
be  upon  a different  footing.  However,  no  obligation  can  be  im- 
plied not  to  use  knowledge  honestly  acquired. 

Maguire  v.  Northland  Drug  Company  Limited,  [1935]  S.C.R. 
412,  [1935]  3 D.L.R.  521,  refers  to  the  principles  set  out  in  the 
above  mentioned  cases. 

The  respondent  states  quite  frankly  that  he  realized  that  the 
improvements  and  developments  made  and  originating  principally 
through  his  own  efforts  were  matters  which  should  be  kept  from 
other  persons  and  companies  in  the  same  trade. 

The  matter  which  Lord  Esher  in  Robh  v.  Green,  supra,  and 
Lord  Atkinson  in  Herbert  Morris,  Limited  v.  SaxeTby,  supra,  said 
depended  on  good  faith,  is  put  in  a somewhat  different  form  by 
Mr.  Justice  Farwell  in  the  Triplex  Safety  Glass  case,  supra, 
where  he  placed  the  employee  in  the  position  of  trustee  for 
the  employer  of  the  improvement  or  invention  claimed  to  be  a 
trade  secret  by  the  employer. 

It  was  argued  by  Mr.  Sedgwick  that  the  respondent  Ashton, 
in  building  a continuous  form  press  in  his  own  establishment, 
was  using  only  the  personal  skill  and  knowledge  acquired  by  him 
while  he  was  an  employee  of  the  appellant  company,  and  that 
the  evidence  of  Mr.  Harold  Crain,  which  I have  already  quoted, 
demonstrates  clearly  that  the  drawings,  blueprints  and  other 
things  of  like  nature,  the  property  of  the  appellant,  were  not 
required  by  Ashton  in  order  for  him  to  construct  one  of  the 
presses  with  which  this  appeal  is  concerned.  That  this  is  so, 
may  well  be.  Nevertheless,  I think  that  the  matter  goes  further 
than  the  use  by  Ashton  merely  of  his  personal  skill  and  knowl- 
edge or  what  were  termed  by  Lord  Shaw  in  the  Saxelby  case 
“subjective”  things,  and  includes  the  use  of  that  objective  knowl- 
edge of  those  devices  made  from  time  to  time  in  improving  the 
appellant’s  press  which  had  been  developed  by  Ashton  while  in 
the  appellant’s  employ,  and  which,  because  of  his  mechanical 
ability,  Ashton  could  reproduce  without  having  the  drawings, 
blueprints  and  other  aids  that  were  the  property  of  the  appellant, 
in  his  actual  possession.  It  is  quite  clear  from  Ashton’s  testi- 
mony on  examination  for  discovery,  which  was  made  part  of  the 
appellant’s  case,  that  a new  improvement  or  device  in  connection 
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with  the  continuous  press  developed  by  Ashton  while  he  was  an 
employee  of  the  appellant  company,  and  which  was  unknown 
at  the  time  to  others  outside  of  the  appellant’s  staff,  was  recog- 
nized by  him  to  be  something  which  he  should  preserve  solely 
for  his  employer.  It  is  my  opinion  that  Ashton  had  become  a 
trustee  for  his  employer  of  such  devices  and  improvements 
developed  by  him,  so  that,  as  he  said,  each  new  press  was  a 
definite  improvement  on  the  older  presses.  These  improvements 
were  matters  which  are  objective  in  character,  and  not  matters 
of  general  skill,  ability  and  experience  carried  in  the  brain  of 
the  ex-employee,  such  as  were  said  in  Herbert  Morris,  Limited  v. 
Saxelby  and  the  United  Indigo  case  to  be  matters  in  which  the 
Court  does  not  interfere  to  protect  the  employers. 

It  was  contended  by  Mr.  Watt  on  behalf  of  the  appellant  that 
although  the  drawings  and  plans  of  the  machines  in  question, 
that  had  been  lent  to  Ashton,  were  returned  by  him,  he  kept 
copies  of  the  same  for  his  own  use.  However,  there  is  evidence 
to  the  effect  that  these  drawings  were  altered  and  amended 
while  in  the  hands  of  Ashton  by  incorporating  further  improve- 
ments, so  that  the  machines  built  with  their  aid  were  of  a more 
efficient  type  than  those  constructed  according  to  the  drawings 
when  received  by  Ashton  and  were  not  just  duplicates  of  the 
machines  described  in  the  original  drawings  and  plans. 

At  the  time  when  some  of  these  successive  improvements 
were  originated  by  Ashton  while  he  was  with  the  appellant  com- 
pany, they  are,  I think,  to  be  regarded  as  trade  secrets  which 
were  the  exclusive  property  of  the  appellant,  for  whom  Ashton 
was  a trustee.  It  is  trite  to  state  that  a secret  once  disclosed 
is  no  longer  a secret.  If  the  improvements,  devices  and  develop- 
ments made  to  the  continuous  form  press  of  the  appellant  com- 
pany while  Ashton  was  in  its  employ,  and  the  method  in  which 
the  component  parts  of  the  machine  in  question  were  assembled, 
also  the  design  and  improvements  to  the  various  other  machines 
used  in  finishing  the  continuous  forms,  became  known  to  others 
who  were  interested  in  the  construction  or  sale  of  such  presses 
and  supplementary  machines,  that  is  to  say,  became  known  to 
the  trade,  the  character  of  secrecy  with  which  these  devices  and 
improvements  were  formerly  surrounded  would  disappear. 

On  his  examination  for  discovery  Ashton  declared  that,  with 
the  approval  of  the  appellant,  he  exchanged  information  with 
respect  to  continuous  form  presses  with  the  engineers  of  the 
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Standard  Register  Company,  of  Dayton,  in  the  State  of  Ohio. 
Mr.  Rolla  Crain,  the  president  of  the  appellant  company,  testi- 
fied that  changes  and  new  designs  developed  in  the  company’s 
machines  were  disclosed,  while  the  respondent  Ashton  was 
associated  with  the  appellant,  to  the  said  Standard  Register 
Company,  which  also  manufactured  continuous  forms.  There  is 
evidence  that  the  aforesaid  presses  used  by  the  Standard  Register 
Company  were  manufactured  for  them  by  the  Meisel  Press 
Company.  Mr.  Crain  said  that  none  of  the  features  of  the 
appellant’s  press  were  kept  secret  from  the  board  of  manage- 
ment and  the  engineering  staff  of  the  Standard  Register  Com- 
pany. Mr.  Harold  Crain  said  that  the  appellant  company  was 
closely  associated  with  the  Standard  Register  Company,  that 
“both  companies  exchange  information  freely,  one  with  the  other, 
with  respect  to  improvements  and  design  of  these  machines”, 
and  that  all  the  information  as  to  appellant’s  various  machines 
had  been  made  available  to  the  Standard  Register  Company. 
Both  of  the  Messrs.  Crain  testified  that  all  the  appellant’s  draw- 
ings and  blueprints  of  the  machines  had  been  placed  in  the  hands 
of  W.  H.  Smith  Company,  of  England,  in  the  year  1945.  Mr. 
Harold  Crain  said  that  the  respondent  Ashton  did  not  think  it 
advisable  to  let  the  Smith  company  have  these  drawings,  but 
the  rest  of  the  management  felt  that  the  English  company  could 
be  trusted.  He  further  testified  that  a limited  amount  of  in- 
formation was  supplied  to  a company  called  the  Sunset  McKee 
Company,  of  California.  He  said  that  the  information  ex- 
changed with  the  aforesaid  companies  “was  secret  within  the 
group”.  No  evidence  was  given  of  any  agreement  or  arrange- 
ment with  the  appellant  company  to  which  the  Standard  Regis- 
ter Company,  the  Smith  company  or  the  Sunset  McKee  Company 
were  parties,  that  showed  in  what  manner  these  companies  were 
associated  with  the  appellant  or  that  secrecy  with  regard  to  any 
matter  connected  with  the  appellant  company’s  press  was  to  be 
observed.  The  Court  is  left  entirely  in  the  dark  as  to  any  obliga- 
tions imposed  upon,  or  agreed  to,  by  any  of  the  aforesaid  firms, 
except  the  bald  statement  of  Mr.  Harold  Crain  that  the  develop- 
ments in  question  were  secret  within  the  group.  There  is  no 
evidence  to  the  effect  that  the  Meisel  Press  Company  was  a 
member  of  the  group,  although  it  made  the  presses  used  by  the 
Standard  Register  Company  and  it  is  reasonable  to  infer  that 


74 


Ontario  Reports. 


[1950] 


it  had  the  information  given  by  the  appellant  to  the  Standard 
Register  Company.  The  fact  that  disclosure  of  the  alleged  trade 
secrets  was  made  to  the  several  parties  mentioned,  even  though 
they  may  not  have  been  at  the  time  in  competition  with  each 
other,  establishes  that  the  element  of  secrecy  no  longer  existed. 

Furthermore,  that  some  of  the  devices  claimed  to  be  secret 
are  known  to  makers  of  continuous  form  presses  is,  I think, 
clear  from  the  evidence  of  Mr.  Harold  Crain  on  cross-examina- 
tion; as,  for  example,  the  claim  that  a centre  drive-shaft  in 
connection  with  the  continuous  form  press  was  originated  by 
the  appellant  and  is  exclusive  to  the  appellant’s  press.  He  said 
that  a German-built  press,  called  the  Schnellhaufer,  had,  accord- 
ing to  the  blueprint  of  such  machine,  a centre  drive-shaft,  and 
he  could  not  say  whether  Ashton  had  got  the  idea  from  this 
press  of  putting  the  drive-shaft  in  the  centre  of  the  appellant’s 
machine.  Another  example  is  a device  called  a mill  roll  brake, 
claimed  to  be  secret.  Mr.  Crain  was  of  the  opinion  that  the 
basic  principle  was  obtained  from  the  Standard  Register  Com- 
pany, which,  as  has  been  said,  uses  presses  built  for  it  by  the 
Meisel  Press  Company. 

The  evidence  adduced  by  the  appellant  company  was  not 
sufficient  to  discharge  the  onus  which  rested  upon  it  to  establish 
that  those  matters  pertaining  to  the  continuous  form  press,  or 
that  the  several  machines  which  supplemented  the  press  in  mak- 
ing the  forms,  claimed  by  the  appellant  to  be  trade  secrets,  were 
unknovm  to  others  in  the  trade,  but,  on  the  contrary,  such 
evidence  did  establish,  in  my  opinion,  that  the  alleged  secrets 
were  known  to  others  in  the  trade,  whether  in  the  business  of 
producing  continuous  forms  or  of  building  continuous  form 
presses. 

Ashton  expressed  the  opinion  that  the  presses  constructed 
by  him  for  the  appellant  were  the  best  machines  on  the  market, 
not  because  of  the  alleged  secret  devices  incorporated  in  them, 
but  because  of  the  accuracy  with  which  the  presses  were  con- 
structed and  the  tolerance — to  use  Ashton’s  words — “built  into 
the  machine”.  These  characteristics  would  mean,  I take  it,  that 
a high  degree  of  skill  and  care  was  taken  in  the  construction  of 
the  press. 

For  the  reasons  given,  I have  concluded  that  those  improve- 
ments, devices  and  developments  to  the  continuous  form  press 
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and  the  component  parts  of  the  appellant’s  press  and  the  manner 
in  which  such  parts  were  assembled,  as  well  as  the  other  sup- 
plementary machines,  claimed  by  the  appellant  to  be  trade 
secrets,  had  been  disclosed  to,  or  were  known  to  others  in  the 
trade  before  any  attempt  was  made  by  the  respondents  to  dispose 
of  the  press  and  were  not  matters  known  solely  to  the  appellant 
company,  including  their  staff  and  employees,  and  cannot,  there- 
fore, be  held  to  be  secret  to  the  appellant  alone. 

In  view  of  this  conclusion,  I think  that  the  judgment  of  the 
learned  trial  judge  dismissing  the  action  must  be  affirmed. 

The  able  manner  in  which  this  appeal  was  argued  by  counsel 
for  both  parties  facilitated  its  consideration  and  disposition. 

The  appeal  is  to  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiffs  appellant:  GowlinOs  MacTavish^ 
Watts  Osborne  & Hendersons  Ottawa. 

Solicitors  for  the  defendantSs  respondents:  Mcllraith  d Mc- 
Ilraiths  Ottawa. 
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[TRELEAVEN  J.] 

Stern  et  al  v.  The  Township  of  East  Flamboro  and  J*  Cooke 
Concrete  Blocks  Limited* 

Highways— Danger  Existing  near  Highway— Liability  of  Property-owner 

and  Municipality  respectively— Unanticipated  User — The  Municipal 

Act,  R.S.O.  1937,  c.  266,  s.  480 (2a),  as  enacted  by  1939,  c.  30,  s.  33. 

Negligence  — Dangerous  Premises  — Extent  of  Duty  — Invitee  Using 

Premises  in  Way  not  reasonably  to  be  Anticipated. 

Where  the  occupier  of  land  adjoining  a highway  permits  a danger  to 
exist  on  his  land  reasonably  near  to  the  highway,  there  is  no  obligation 
on  him  to  fence  off  his  land  or  to  take  precautions  to  protect  the 
public  from  falling  into  the  danger  if  the  danger  existed  long  before 
the  highway  was  dedicated,  and  has  continued  in  the  same  state  ever 
since.  Fisher  v.  Prowse;  Cooper  v.  Walker  (1862),  2 B,  & S.  770; 
Hardcastle  v.  The  South  Yorkshire  Railway  and  River  Dun  Company 
(1859),  4 H.  & N.  67;  Mersey  Docks  and  Harbour  Board  v.  Procter, 
[1923]  A.C.  253,  applied.  He  is  under  no  liability  if  even  an  invitee 
goes  on  to  his  property  in  a way  that  is  not  in  any  reasonable  circum- 
stances to  be  anticipated  and,  owing  entirely  to  his  own  negligence, 
falls  into  the  danger  and  is  injured.  Caseley  v.  Bristol  Corporation, 
[1944]  1 All  E.R.  14,  applied. 

There  is  no  authority  for  the  proposition  that  a municipality  is  liable 
in  damages  for  failing  to  erect  a sign  warning  users  of  a highway 
of  a potential  danger  on  private  property  at  a distance  of  100  feet 
from  the  highway.  Badams  et  ux.  v.  City  of  Toronto  (1896),  24  O.A.R. 
8,  discussed. 

An  action  for  damages. 

7th  to  9th  December  1949.  The  action  was  tried  by  Tre- 
LEAVEN  J.  without  a jury  at  Hamilton. 

William  Schreiber,  for  the  plaintiffs. 

A.  S.  Pattillo  and  T.  R.  Wilcox,  for  the  defendant  municipality. 

W.  D.  Parker  and  F.  Weatherston,  for  the  defendant  company. 

4th  January  1950.  Treleaven  J.: — ^This  is  an  action  in 
which  the  plaintiffs  claim  damages  resulting  from  the  fall  of  a 
motor  car  (driven  by  the  plaintiff  Morris  Stern  and  in  which 
the  plaintiff  Alex  Stern  was  a passenger)  into  a gravel  pit 
owned  by  the  defendant  company. 

Clearview  Avenue  is  a short  street  in  the  township  of  East 
Flamboro,  opened  in  a survey  called  Bevin  Park.  Bevin  Park 
adjoins  the  property  of  the  defendant  company,  and  Clearview 
Avenue  ends  at  that  property.  The  nearest  point  of  the  gravel 
pit  in  question  is  100  feet  from  the  end  of  Clearview  Avenue. 

The  plaintiff  Morris  J.  Stern  was  seeking  the  offices  of  the 
defendant  company  for  the  purpose  of  collecting  an  account 
owed  by  the  defendant  company  to  the  advertising  firm  by 
which  the  plaintiff  Morris  Stern  was  employed,  and  he  was  in 
my  opinion  an  invitee  to  the  premises  of  the  defendant  company. 
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The  plaintiff  Alex  Stern,  who  had  some  business  of  his  own  in 
Hamilton,  which  was  in  no  way  connected  with  the  defendant 
company,  had  availed  himself  of  the  opportunity  of  riding  from 
Toronto  to  Hamilton  with  his  brother,  and  would  be  at  most  a 
licensee. 

The  plaintiff  Morris  Stern  knew  that  the  defendant  com- 
pany’s offices  were  somewhere  near  Aldershot,  on  Highway 
No.  2 leading  from  Toronto  to  Hamilton,  but  did  not  know  the 
exact  location,  and,  on  reaching  Aldershot,  inquired  the  direc- 
tion from  a man  whom  he  met  at  Aldershot.  Very  unfortu- 
nately, this  stranger  directed  the  plaintiffs  up  the  wrong  road. 
He  told  them  to  take  the  first  street  to  the  east  of  Aldershot 
running  north.  The  first  street  is  actually  Clearview  Avenue, 
though  it  is  a street  upon  which  very  little  work  had  been  done 
and  upon  which  there  had  been  scarcely  any  travel.  The  stranger 
apparently  overlooked  or  forgot  the  existence  of  this  street, 
and  had  in  mind  that  the  first  street  to  the  east  was  Cooke’s 
Road,  which  is  a well-established  road  leading  to  the  office 
premises  of  the  defendant  company.  The  plaintiff  Morris 
Stern  drove  his  car  up  Clearview  Avenue  to  the  end  of  Clear- 
view Avenue,  and  then  proceeded  100  feet  across  property  of 
the  defendant  company  and  on  over  the  edge  of  the  gravel  pit. 
The  car  fell  some  20  feet  to  the  bottom  of  the  gravel  pit.  The 
plaintiffs  were  both  badly  injured  and  the  car  very  severely 
damaged. 

I have  had  an  opportunity  of  inspecting  the  site  of  the 
accident.  The  inspection  was  made  by  me  at  the  request  of 
counsel  for  the  plaintiffs  and  in  the  presence  of  counsel  for 
all  parties.  It  is  true  that  at  the  time  of  the  inspection  the 
terrain  had  been  altered  considerably  since  the  time  of  the  ac- 
cident, but  the  inspection  was  of  considerable  assistance  to  me 
in  understanding  the  several  photographs  which  were  put  in 
as  exhibits. 

I have  come  to  the  conclusion  that  the  sole  effective  cause 
of  the  accident  was  the  negligence  of  the  plaintiff  Morris  Stern. 
I am  satisfied  that  he  was  not  keeping  a proper  look-out  on 
the  course  he  was  taking  and/or  he  did  not  have  his  car  under 
proper  control.  This  conclusion  is  reached  not  only  from  my 
observation  of  the  scene  of  the  accident  and  the  photographs 
and  plans  which  were  put  in,  but  from  his  evidence  as  well  and 
the  evidence  of  his  brother  Alex  Stern.  His  chief  concern  was 
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to  locate  the  sign  or  other  evidence  of  the  Cooke  company’s 
offices,  and  he  was  looking  out  for  them.  I do  not  see  how, 
if  he  had  been  giving  any  attention  to  the  road  ahead  of  him, 
he  could  have  driven  past  the  end  of  Clearview  Avenue  and 
across  the  defendant  company’s  property  into  the  pit  in  question. 
The  time  of  the  accident  was  about  11  o’clock  in  the  morning, 
on  a clear  day.  It  should  be  stated  that  the  defendant  com- 
pany could  not  reasonably  be  expected  to  anticipate  that  any- 
one would  seek  the  said  defendant’s  offices  by  coming  up  Clear- 
view Avenue.  The  plaintiffs  would  not  have  taken  that  road 
if  they  had  not  been  misdirected. 

If  I am  right  in  the  conclusion  just  stated,  that  is  the  end 
of  the  case,  as  the  plaintiff  Morris  Stern  was  the  author  of 
his  own  misfortune  and  that  of  his  brother. 

In  view,  however,  of  the  arguments  addressed  to  me  by 
counsel  at  the  trial,  it  may  be  well  to  state  why  in  my  opinion 
the  plaintiffs  could  not  succeed  against  either  defendant  apart 
from  any  question  of  the  negligence  of  the  plaintiff  Morris 
Stern. 

I know  of  no  duty  owed  by  either  of  the  defendants  to 
either  of  the  plaintiffs,  of  which  there  has  been  a breach.  The 
plaintiffs  base  their  claim  upon  the  assumption  that  the  situ- 
ation created  a trap  which  caused  the  injuries  of  the  plaintiffs, 
and  that  one  or  both  of  the  defendants  is  or  are  therefore  re- 
sponsible for  such  injuries. 

Dealing  first  with  the  alleged  liability  of  the  defendant  com- 
pany, it  is  important  to  note  that  the  gravel  pit  in  question 
was  a very  large  gravel  pit  and  had  been  in  existence  for  many 
years.  It  was  in  existence  long  before  Bevin  Park  survey  was 
laid  out  and,  therefore,  before  Clearview  Avenue  was  in  exist- 
ence. Dealing  with  such  a situation,  it  is  stated  in  23  Halsbury, 
2nd  ed.  1936,  s.  869,  at  pp.  618-9: 

“Although  there  is  no  general  duty  on  an  occupier  to  fence 
off  his  land  from  a highway,  still,  where  the  occupier  of  land 
or  premises  adjoining  a highway  permits  some  danger  to  exist 
at  a place  sufficiently  near  to  the  highway  to  be  unsafe  to 
members  of  the  public  using  it  with  ordinary  care,  it  is  in- 
cumbent on  such  occupier  to  take  reasonable  precautions  to 
protect  the  public  from  falling  into  that  danger,  unless  the 
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danger  existed  before  the  highway  was  dedicated/^  (The  italics 
are  mine.) 

See  also  Fisher  v.  Prowse;  Cooper  v.  Walker  (1862),  2 
B.  & S.  770,  121  E.R.  1258,  where  the  first  paragraph  of  the 
headnote  reads  as  follows:  “Where  an  erection  or  excavation 

exists  upon  land,  and  the  land  on  which  it  exists,  or  to  which 
it  is  contiguous,  is  dedicated  to  the  public  as  a highway,  the 
dedication  must  be  taken  to  be  made  to  the  public  and  accepted 
by  them,  subject  to  the  inconvenience  or  risk  arising  from  the 
existing  state  of  things.” 

One  of  the  earliest  cases  in  which  the  law  was  clearly 
stated,  and  which  has  been  followed  in  the  many  cases  of 
similar  nature  down  to  the  present,  is  Hardcastle  v.  The  South 
Yorkshire  Railway  and  River  Dun  Company  (1859),  4 H.  & N. 
67,  157  E.R.  761,  where  the  headnote  succinctly  states:  “Where 
an  excavation  is  made  near  to  but  not  substantially  adjoining 
a public  highway,  at  common  law  no  action  lies  against  the 
owner  of  the  land  by  a person  who  has  strayed  off  the  highway 
and  fallen  into  such  excavation.” 

In  Mersey  Docks  and  Harbour  Board  v.  Procter , [1923] 
A.C.  253,  Viscount  Cave  L.C.,  reading  the  judgment  of  the 
House,  after  pointing  out  that  the  deceased  Procter  was  an  in- 
vitee to  the  appellant’s  property,  states  the  law  as  follows: 

“ ...  it  is  important  to  bear  in  mind  the  exact  nature  of 
the  appellants’  duty  to  the  deceased.  It  was  not  to  give  him 
absolute  protection  in  whatever  part  of  the  appellants’  premises 
he  might  be  found,  but  only  to  use  reasonable  care  for  his 
safety  while  he  was  upon  their  land  and  acting  in  compliance 
with  their  invitation;  and  this  duty  must  be  limited,  as  Lord 
Selborne  pointed  out  in  Walker  v.  Midland  Ry.  Co.  55  L.T.  489, 
490,  to  those  places  to  which  he  might  reasonably  be  expected 
to  go  in  the  belief,  reasonably  entertained,  that  he  was  en- 
titled or  invited  to  do  so.” 

As  intimated  above,  it  seems  to  me  that  in  the  present  case 
the  plaintiff  Morris  Stern,  who  was  an  invitee,  could  not  under 
any  reasonable  circumstances  be  expected  to  drive  up  Clear- 
view  Avenue  and  across  the  defendant  company’s  property  in 
the  way  he  did  in  the  belief,  reasonably  entertained,  that  he 
was  entitled  or  invited  to  do  so. 

There  was  some  evidence  that  there  was  nothing  to  indicate 
where  the  highway  ended  and  the  property  of  the  defendant 
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company  began.  It  is  quite  true  that  the  exact  point  where 
the  road  ended  could  not  be  determined  by  a casual  view  of 
the  premises  except  by  noting  the  surveyors’  stakes  marking 
the  northerly  boundary  of  Bevin  Park,  but  it  is  a fact,  I think 
amply  supported  by  the  evidence,  that  the  surface  of  the  ter- 
rain did  change  considerably  a very  short  distance  from  the 
end  of  the  road.  Even  if  this  were  not  the  case,  it  would 
not  appear  to  make  any  difference  in  view  of  the  law  as  it 
stands. 

In  Caseley  v.  Bristol  Corporation ^ [1944]  1 All  E.R.  14, 
which  was  a case  of  a pedestrian,  in  a black-out,  on  a very 
foggy  night,  wandering  47  feet  from  the  highway  and  falling 
into  a dock  basin.  Lord  Greene  M.R.  has  the  following  to  say: 

“Two  further  arguments  were  put  forward,  which  were  of 
this  nature.  First  of  all,  it  was  said  (and  the  judge  who  saw 
the  spot  found  it  as  a fact),  that  the  highway  was  for  all  prac- 
tical purposes — I am  paraphrasing  what  I understand  his  find- 
ings to  be — indistinguishable  from  the  adjacent  strip  so  far  as 
the  surface  was  concerned.  He  said  the  only  distinction  lay 
in  a slight  camber  of  the  roadway.  Accepting  that  finding, 
the  argument  based  upon  it  was  that  the  obligations  of  a person 
owning  land  adjoining  the  highway  are  extended  when  the 
area  between  the  highway  and  the  excavation  is  so  similar  to 
the  surface  of  the  highway  as  to  be  indistinguishable.  In  other 
words,  it  is  said  that,  if  the  area  between  the  highway  and  the 
excavation  has  become  indistinguishable,  the  right  of  the  user 
of  the  highway  is  pro  tanto  extended,  and  he  is  to  be  deemed  a 
user  of  the  highway  when  he  is  walking  on  the  intervening  area 
which,  so  far  as  surface  or  boundaries  are  concerned,  has  be- 
come indistinguishable  from  the  highway.  In  my  opinion,  on 
principle,  there  can  be  no  justification  for  that  proposition.  The 
right  of  the  public  is  to  use  the  highway.  If  the  boundary  be- 
tween the  highway  and  the  adjoining  land  has  become  obliterated 
and  the  two  present  the  appearance  of  being  merged  into  one, 
the  law  still  is  that  the  right  of  the  public  is  to  use  the  highway 
and  nothing  but  the  highway.  When  a man  leaves  the  high- 
way he  becomes  in  the  normal  case  a traspasser.  It  would  be 
no  answer  for  him  to  say:  ‘Well,  I could  not  see  where  the 

highway  began  and  where  it  ended.’  ” 
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Dealing  now  with  the  claim  against  the  defendant  municipal 
corporation,  I find  it  is  established  that  Clearview  Avenue  was 
a highway  dedicated  to  public  use,  although  the  contrary  was 
argued  by  counsel  for  the  municipality.  The  plan  of  Bevin 
Park  was  approved  by  the  municipal  officers,  and  at  least  one 
by-law  was  passed  fixing  building  restrictions  on  the  survey. 
Some  work,  though  not  a great  deal,  was  done  on  Clearview 
Avenue  by  the  municipality.  There  was  some  grading  and  a 
small  amount  of  gravelling,  and  the  municipality  cannot  now 
say  that  the  street  was  not  dedicated  to  public  use.  Mr. 
Schreiber,  for  the  plaintiffs,  argued  that  there  should  have 
been  either  some  barrier  at  the  end  of  Clearview  Avenue  or, 
at  the  very  least,  some  warning  sign  erected  by  the  municipality 
warning  users  of  the  street  of  the  potential  danger  beyond  the 
end  of  the  street.  Section  480  (2a)  of  The  Municipal  Act,  R.S.O. 
1937,  c.  266,  as  enacted  by  1939,  c.  30,  s.  33,  however,  would 
seem  to  be  a complete  bar  to  any  action  under  these  circum- 
stances, so  far  as  a guard  rail  or  anything  of  that  nature  is 
concerned.  The  subsection  reads  as  follows: 

'‘No  action  shall  be  brought  against  a corporation  for  the 
recovery  of  damages  caused  by  the  presence  or  absence  or 
insufficiency  of  any  wall,  fence,  guard  rail,  railing  or  barrier, 
or  caused  by  or  on  account  of  any  construction,  obstruction  or 
erection  or  any  situation,  arrangement  or  disposition  of  any 
earth,  rock,  tree  or  other  material  or  object  adjacent  to  or  in, 
along  or  upon  any  highway  or  any  part  thereof  not  within 
the  travelled  portion  of  such  highway.” 

I have  not  been  given  any  authority,  nor  do  I think  any 
can  be  found,  which  would  go  so  far  as  to  establish  the  prop- 
osition that  a municipality  is  liable  in  damages  for  failure  to 
erect  a warning  sign  to  users  of  the  highway  of  any  potential 
danger  on  private  property  100  feet  from  the  highway  itself. 
I have  been  referred  to  the  case  of  Badams  et  ux.  v.  City  of 
Toronto  (1896),  24  O.A.R.  8,  where  the  corporation  was  held 
liable  for  injuries  happening  to  a person  while  walking  and  re- 
sulting from  the  defective  condition  of  a part  of  a sidewalk 
constructed  by  the  municipality,  extending  beyond  the  true 
line  of  the  street  over  adjacent  private  property  so  as  ostensibly 
to  form  a portion  of  the  highway.  That  case,  however,  is 
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clearly  distinguishable  in  that  the  sidewalk  in  question,  though 
extending  beyond  the  street  line,  was  actually  constructed  by 
the  corporation,  and  no  such  condition  or  analogous  condition 
exists  in  the  present  case.  Indeed  Meredith  J.,  in  his  decision 
in  that  case,  distinguishes  between  a hypothetical  case  (which 
would  be  very  similar  to  the  case  now  being  disposed  of)  and 
the  case  then  being  argued,  his  language  being  as  follows: 

“It  cannot  be  that  a corporation  can  escape  liability  by 
shewing  merely  that  the  injury  happened  at  a point  which,  on 
actual  survey,  is  found  to  be  without  the  true  lines  of  the  high- 
way as  originally  surveyed,  though  until  then  supposed  to  be 
and  in  all  things  treated  as  if  within  such  true  limits.  And 
that  is  really  this  case;  it  is  not  the  case  of  a highway  upon 
which  the  corporation  has  done  nothing  or  little  by  way  of 
improvement;  here  they  constructed  a somewhat  costly  side- 
walk, and  in  effect  thereby  said,  this  is  part  of  the  public 
highway  which  we  are  bound  to  keep  in  repair  and  which  we 
set  apart  for  the  use  of  pedestrians.”  (The  italics  are  mine.) 

The  action  will  be  dismissed  with  costs  if  demanded.  In  the 
event  of  the  case  going  farther,  I assess  the  damages  of  the 
plaintiff  Morris  Stern  at  $2,562.71,  which  includes  the  damage 
to  the  car,  and  those  of  Alex  Stern  at  $1,218.50. 

Action  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  William  Schreiber,  Hamilton. 

Solicitors  for  the  defendant  municipality:  Blake,  Anglin, 

Osier  & Cassels,  Toronto. 

Solicitors  for  the  defendant  company:  Bowlby,  Griffin  d 

Parker,  Hamilton. 
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[TRELEAVEN  J.] 

Pettit  and  Johnston  v*  Foster  Wheeler  Limited* 

Choses  in  Action  — Assignment  — Notice  — Priorities  — Effect  of  Regis- 
tration — The  Conveyancing  and  Law  of  Property  Act,  R.8.O.  1937, 

c.  152,  s.  52(1), (2). 

Where  a debtor  company  has  received  notice  of  a specific  assignment  of 
its  debt  to  a third  person,  it  should  not  pay  the  amount  of  that  debt,  or 
any  part  of  it,  to  the  holder  of  an  earlier  general  assignment  of  book 
debts  from  whom  it  does  not  receive  notice  until  later,  even  if  the 
general  assignment  is  registered.  As  between  the  two  assignees, 
that  one  is  entitled  to  priority  who  first  gives  notice  to  the  debtor. 
Dearie  v.  Hall;  Loveridge  v.  Cooper  (1828),  3 Russ.  1,  applied.  The 
general  assignment  does  not,  by  the  operation  of  s.  52(1)  of  The 
Conveyancing  and  Law  of  Property  Act,  of  itself  transfer  the  debt, 
or  acquire  any  priority  from  the  mere  fact  that  it  is  registered; 
Trubenizing  Process  Corporation  v.  John  Forsyth  Limited,  [1943] 
S.C.R.  422  at  428;  SnydePs  Ltd.  v.  Furniture  Finance  Corporation 
Ltd.  (1930),  66  O.L.R.  79  at  86;  Slattery  v.  Slattery  et  al.,  [1945] 
O.R.  811  at  822.  If  the  debtor  is  in  any  doubt  as  to  the  respective 
rights  of  the  assignees,  he  should  avail  himself  of  s.  52(2)  of  The 
Conveyancing  and  Law  of  Property  Act,  and  require  the  claimants 
to  interplead,  or  pay  the  money  into  court. 

The  form  of  notice  of  such  an  assignment  is  not  of  particular  import- 
ance, so  long  as  the  meaning  is  clear.  William  BrandPs  Sons  & Co., 
V.  Dunlop  Rubber  Company,  Limited,  [1905]  A.C.  454  at  462;  Marchant 
V.  Morton,  Down  & Co.,  [1901]  2 K.B.  829,  quoted  and  applied. 

An  action  upon  an  assignment  of  a debt. 

7th  December  1949.  The  action  was  tried  by  Treleaven  J. 
without  a jury  at  Hamilton. 

J.  J.  Robinette,  K.C.,  and  F.  8.  Weatherston,  for  the  plaintiffs. 

G.  M,  Lampard,  K.C.,  for  the  defendant. 

6th  January  1950.  Treleaven  J.: — The  facts  in  this  case 
are  not  complicated  and  in  all  their  salient  features  they  are 
admitted.  The  issue  arises  as  to  the  application  of  the  law  to 
the  facts.  The  defendant  had  entered  into  a contract  (ex.  1), 
dated  4th  August  1944,  with  Roderick  Ashley  Limited,  by  which 
Roderick  Ashley  Limited  were  to  supply  and  install  certain  ma- 
terials in  premises  of  the  University  of  Alberta,  Edmonton, 
Alberta,  the  contract  price  amounting  to  $7,350.  By  letter 
dated  11th  October  1944  Roderick  Ashley  Limited  advised  the 
defendant  as  follows: 

“Your  order  No.  44-2641 
44-2642 

“Please  be  advised  that  payments  under  the  contract  made 
between  Roderick  Ashley  Limited,  dated  August  4,  1944,  and 
you  are  to  be  made  to  R.  S.  Johnston,  Barrister,  211  Imperial 
Bldg,  Hamilton,  cheques  are  to  be  made  payable  to  the  order 
of  the  said  R.  S.  Johnston  who  is  financing  our  contract.” 
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A copy  of  this  letter  was  enclosed  in  a letter  from  R.  S, 
Johnston  to  Foster  Wheeler  Limited.  That  letter  reads  as 
follows : 

‘'October  13th,  1944. 

“Foster  Wheeler  Limited, 

St.  Catharines,  Ont. 

Gentlemen, 

“I  enclose  herewith  a copy  of  a letter  from  Messrs.  Roderick 
Ashley  Limited,  advising  you  to  make  payments  under  the 
contract  presently  in  force  with  your  office  to  the  writer. 

“Would  you  kindly  acknowledge  receipt  of  this  communi- 
cation, and  oblige. 

“Yours  faithfully, 

“ ‘R.  S.  Johnston’  ” 

Receipt  of  this  letter  was  acknowledged  by  Foster  Wheeler 
Limited  by  letter  dated  17th  October  1944,  as  follows: 

“Robert  S.  Johnston, 

211  Imperial  Building, 

Hamilton,  Ont. 

Re : Our  Orders  44-2641  & 2 

Gentlemen : 

“We  wish  to  acknowledge  receipt  of  your  favour  of  the  13th 
together  with  copy  of  a letter  from  Roderick  Ashley  Ltd. 
advising  that  payments  under  the  contract  for  the  University 
of  Alberta  should  be  made  to  you,  and  in  view  of  the  fact  that 
we  have  Ashley’s  authority  to  make  payment  to  you  on  this 
contract,  this  will  be  arranged  when  checks  are  issued. 

“Yours  truly, 

“FOSTER  WHEELER  LIMITED 

“ ‘J.  C.  Hiscott’ 

“J.  C.  Hiscott,  Purchasing  Agent” 

It  should  be  stated  here  that  throughout  this  whole  trans- 
action R.  S.  Johnston,  who  was  a solicitor  practising  in  Hamilton, 
was  acting  as  trustee  for  the  plaintiff  W.  A.  Pettit.  The  plain- 
tiff Pettit  had  agreed  to  loan  to  Roderick  Ashley  Limited  the 
sum  of  $14,105.32  to  assist  them  in  financing  this  and  at  least 
one  other  contract.  The  money  was  paid  by  Pettit  to  Johnston 
and  deposited  by  Johnston  in  his  trust  account,  and  in  turn 
Johnston  paid  the  money  to  Roderick  Ashley  Limited  by  three 
cheques  (exhibits  15,  16  and  17)  totalling  that  amount.  By 
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formal  assignment  Roderick  Ashley  Limited  sold,  assigned  and 
transferred  to  Pettit  its  right,  title  and  interest  in  and  to  the 
said  contract.  The  assignment  appears  as  ex.  4.  On  16th 
November  1944,  Roderick  Ashley  Limited  sent  an  invoice  to 
the  defendant  for  $1,650,  being  part  of  the  said  contract.  The 
invoice  had  typed  on  it: 

“Please  make  check  payable  to  R.  S.  Johnston,  25  Hughson 
St.,  S.,  Hamilton.” 

On  30th  November  1944  Foster  Wheeler  Limited  paid  R.  S. 
Johnston  the  said  sum  of  $1,650  by  cheque  (ex.  7).  On  15th 
December  1944  Roderick  Ashley  Limited  sent  a further  invoice 
to  Foster  Wheeler  Limited  for  $5,695,  being  the  balance  of  the 
said  contract  (although  there  appears  to  be  a discrepancy  of  $5, 
which  is  not  material),  and  on  this  invoice  were  also  the  in- 
structions: 

“Please  make  cheques  payable  to  Mr.  R.  S.  Johnston,  25 
Hughson  St.,  S.,  Hamilton,  Ont.” 

The  difficulty  which  is  now  the  basis  of  this  action  arose 
when  on  27th  December  1944  the  Bank  of  Nova  Scotia,  Queen 
and  McCaul  Branch,  Toronto,  wrote  to  Foster  Wheeler  Limited 
advising  that  they  held,  as  collateral  security,  a general  assign- 
ment of  book  debts,  dated  25th  April  1944  and  duly  registered 
on  27th  April  1944,  signed  by  Roderick  Ashley  Limited,  whereby 
the  latter  assigned  to  the  bank  all  accounts  and  debts  due  it. 
Enclosed  with  that  letter  was  a letter  dated  27th  December 
1944,  addressed  to  “Foster  Wheeler  & Co.  Ltd.”,  and  signed 
by  Roderick  Ashley  Limited  per  R.  Ashley  President,  as  follows: 
“We  hereby  irrevocably  instruct  you  to  pay  to  The  Bank 
of  Nova  Scotia,  Queen  & McCaul  Branch,  Toronto,  $7,345.  now 
due  to  the  undersigned,  or  which  may  hereafter  become  due  to 
the  undersigned,  by  yourselves.’ 

Mr.  John  McLaren,  the  assistant  secretary  of  the  defendant 
company,  states  that  on  receipt  of  this  letter  he  contacted  Mr. 
Hiscott  of  the  purchasing  department  of  the  company,  and 
that  he  (Hiscott)  phoned  Ashley  in  Hamilton  and  asked  what 
to  do  about  it  and  he  said  to  pay  the  Bank  of  Nova  Scotia, 
which  the  defendant  company  did.  Neither  Hiscott  nor  Mc- 
Laren got  in  touch  with  Mr.  Johnston  before  making  payment, 
and  they  made  no  further  inquiry  regarding  the  total  debt  to 
the  bank.  He  states  that  the  payment  was  made  in  this  prompt 
manner  in  order  to  take  advantage  of  a 2 per  cent,  discount  to 
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which  they  were  entitled  for  prompt  payment.  The  actual 
amount  paid  by  Foster  Wheeler  Limited  to  the  Bank  of  Nova 
Scotia  was  $5,581.10,  which  apparently  is  arrived  at  by  deduct- 
ing the  $1,650  already  paid  to  Johnston  from  $7,345,  and  de- 
ducting a further  2 per  cent,  for  prompt  payment  amounting 
to  $113.90,  and  leaving  $5,581.10. 

Mr.  Johnston  states  that  he  first  learned  of  this  payment 
to  the  Bank  of  Nova  Scotia  in  the  spring  of  1945,  and  then  he 
wrote  to  Foster  Wheeler  Limited  by  letter  dated  13th  April 
1945,  as  follows: 

‘Tt  has  come  to  my  attention  that  you  have  paid  the  balance 
of  monies  owing  to  the  Roderick  Ashley  Company,  to  some 
other  party  than  myself  even  though  you  had  notice  of  an 
Assignment  of  Debts. 

‘T  would  respectfully  request  that  you  furnish  me  with  a 
statement  showing  the  dates  of  payments,  and  the  payee,  in 
each  instance,  and  also  as  to  whether  or  not  the  work  has  been 
fully  completed. 

“May  I have  your  co-operation  by  return  of  post?” 

In  reply,  Foster  Wheeler  Limited  wrote: 

“April  16,  1945. 

Robert  S.  Johnston,  Barrister, 

211  Imperial  Building, 

HAMILTON,  Ontario. 

Subject:  Roderick  Ashley  Ltd. 

Dear  Sir: 

“We  wish  to  acknowledge  receipt  of  your  favour  of  the 
13th  regarding  payment  of  the  balance  owing  to  Ashley  Limited 
on  the  University  of  Alberta  contract,  and  in  reply  wish  to 
advise  that  this  balance  in  the  amount  of  $5,695.00  was  assigned 
to  the  Bank  of  Nova  Scotia  by  Roderick  Ashley  as  per  his  letter 
of  December  27th,  apparently  in  accordance  with  an  assignment 
made  to  the  bank  April  25,  1944. 

“Yours  truly, 

“FOSTER  WHEELER  LIMITED 
“ ‘J.  C.  HISCOTT’ 

“J.  C.  Hiscott,  Purchasing  Agent” 

There  is  no  question  that  on  25th  April  1944,  which  is  of 
course  some  considerable  time  before  the  contract  above  re- 
ferred to  was  entered  into,  Roderick  Ashley  Limited  made  a 
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general  assignment  of  book  debts  to  the  Bank  of  Nova  Scotia 
which  follows  the  usual  form  of  assignments  in  such  cases  and 
which  includes  “all  debts,  demands  and  choses  in  action  now 
due,  owing  or  accruing  due  or  which  may  hereafter  become 
due  or  owing  to  the  Customer”,  etc.  This  assignment  was  duly 
registered  in  the  office  of  the  County  Court  Clerk  of  the  County 
of  Wentworth  on  27th  April  1944.  No  notice  of  this  assign- 
ment of  book  debts  was  given  to  either  of  the  plaintiffs.  Under 
these  circumstances  the  plaintiffs  now  sue  the  defendant  for 
the  balance  due  to  them  under  their  assignment,  and  the  issue 
is  clear-cut  as  to  whether  the  specific  assignment  to  Pettit,  for 
whom  Johnston  was  trustee,  of  which  assignment  the  defendant 
had  notice,  gives  the  plaintiffs  higher  rights  against  the  defend- 
ant than  were  given  to  the  Bank  of  Nova  Scotia  by  the  general 
assignment. 

The  plaintiffs  rely  upon  the  rule  laid  down  as  far  back 
as  1828,  in  Dearie  v.  Hall;  Loveridge  v.  Cooper,  3 Russ.  1,  38 
E.R.  475,  and  consistently  followed  ever  since.  If  that  rule 
applies  to  the  present  case,  the  plaintiff  Johnston,  as  trustee 
for  his  co-plaintiff,  having  given  the  defendant  notice  of  his 
assignment  on  13th  October  1944,  had  the  right  to  payment 
of  the  debt  in  priority  to  the  Bank  of  Nova  Scotia  which,  al- 
though its  assignment  is  dated  25th  April  1944,  gave  no  notice 
until  27th  December  1944,  when  it  demanded  payment. 

I am  satisfied  that  the  defendant,  having  had  notice  of  the 
plaintiff’s  assignment,  should  not  have  paid  the  bank  or,  in 
doing  so,  did  so  at  its  peril. 

I find  it  very  hard  to  understand  why  the  defendant  paid 
the  bank  so  promptly,  on  receiving  the  letter  of  27th  December 
1944.  It  had  received  prior  notice  of  the  assignment  to  Johns- 
ton, it  had  acknowledged  the  same,  and  had  undertaken,  in 
its  letter  of  17th  October  1944  to  Johnston,  to  send  the  cheques 
for  the  amount  of  the  contract  to  him,  and  later  did  indeed 
send  one  cheque  for  $1,650  on  account.  If  the  reason  was,  as 
stated  by  Mr.  McLaren,  to  obtain  the  discount  of  2 per  cent, 
for  prompt  payment,  it  was  (to  use  an  old  adage)  “penny- 
wise and  pound-foolish”.  If,  having  received  notice  of  the 
assignment  to  the  bank,  it  had  any  doubt  as  to  which  of  the 
claimants  was  entitled  to  the  money,  it  should  have  availed 
itself  of  the  provision  of  s.  52(2)  of  The  Conveyancing  and  Law 
of  Property  Act,  R.S.O.  1937,  c.  152,  and  required  the  claim- 
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ants  to  interplead,  or  it  could  have  paid  the  money  into  court. 
To  do  otherwise  was  to  make  payment  at  its  peril. 

Both  parties  rely  upon  subs.  1 of  s.  52  of  the  said  Act,  but, 
as  has  been  pointed  out  in  many  cases,  it  does  not  under  the 
circumstances  existing  here  afford  the  defendant  any  relief. 

Mr.  Lampard,  for  the  defendant,  argued  that  the  effect  of 
that  subsection  was  to  make  the  bank’s  assignment  of  book 
debts  a legal  assignment  so  as  actually  to  operate  as  a transfer 
of  the  debt  and  to  put  it,  therefore,  in  a prior  or  higher  position 
to  the  equitable  assignment  of  the  plaintiffs.  To  give  the 
subsection  any  such  interpretation  is  to  overlook  the  phrase 
‘'subject  to  all  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this  section  had  not 
been  enacted”.  The  subject  was  discussed  by  Mr.  Justice  Davis 
in  Truhenizing  Process  Corporation  v.  John  Forsyth  Limited, 
[1943]  S.C.R.  422  at  428,  [1943]  4 D.L.R.  577,  2 Fox  Pat. 
C.  128,  3 C.P.R.  1,  as  follows: 

“The  statutory  law  of  Ontario  as  to  assignment  of  choses 
in  action  is  now  to  be  found  in  The  Conveyancing  and  Law  of 
Property  Act,  R.S.O.  1937,  ch.  152,  sec.  52,  and  is  almost  word 
for  word  the  same  as  the  English  statutory  provision  now 
found  in  the  Law  of  Property  Act,  1925,  ch.  20,  sec.  136  (which 
re-enacted  sec.  25(6)  of  the  Judicature  Act,  1873).  The  On- 
tario provision  was  in  The  Judicature  Act,  R.S.O.  1897,  ch.  51, 
sec.  58(5)  and  (6),  until  1911,  when  it  was  repealed  and  re- 
enacted in  The  Conveyancing  and  Law  of  Property  Act,  1 Geo. 
V,  ch.  25,  secs.  45  and  53.  All  that  is  necessary  (as  to  notice) 
is  that  the  debtor  should  be  given  to  understand  by  express 
notice  in  writing  that  the  debt  has  been  made  over  by  the 
creditor  to  some  third  person.  If  the  debtor  ignores  such 
notice,  he  does  so  at  his  peril.  In  Torkington  v.  Magee,  [1902] 
2 K.B.  427,  (reversed  on  appeal  without  deciding  the  point  of 
law,  the  Court  of  Appeal  holding  there  was  no  breach  of  con- 
tract by  the  defendant,  [1903]  1 K.B.  644),  the  meaning  of 
the  term  ‘legal  chose  in  action’  came  up  for  discussion.  It  was 
held  that  the  benefit  of  a contract  for  the  sale  of  an  interest 
in  property  could  be  assigned  so  as  to  entitle  the  assignee  to 
sue  in  his  own  name  for  a subsequent  breach  of  the  contract 
to  sell;  but  that  the  assignee  could  not  sue  unless  his  assignor 
was  in  a position  to  do  so.  Cozens-Hardy,  L.J.,  in  Tolhurst  v. 
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Associated  Portland  Cement  Manufacturers^  [1902]  2 K.B.  660 
at  676,  said: 

‘‘  ‘The  section  relates  to  procedure  only.  It  does  not  enlarge 
the  class  of  choses  in  action,  the  assignability  of  which  was 
previously  recognized  either  at  law  or  in  equity.’  ” 

The  point  was  also  discussed  by  Orde  J.A.  in  Snyder's  Ltd. 
V.  Furniture  Finance  Corporation  Ltd.,  66  O.L.R.  79  at  86, 
[1931]  1 D.L.R.  398,  where  the  rights  of  an  assignee  who  has 
been  given  notice  are  made  very  clear: 

“This  assignment  was  duly  registered  as  required  by  the 
Assignment  of  Book  Debts  Act,  which  is  now  R.S.O.  1927,  ch. 
166,  and  some  stress  was  laid  upon  this  registration  as  if  it  in 
some  way  placed  the  plaintiff  in  a position  superior  to  that  of 
the  defendant.  This  is,  of  course,  not  the  effect  of  the  Act. 
The  Act  does  not  either  expressly  or  impliedly  confer  any 
greater  right  upon  an  assignee  of  a chose  in  action  than  he 
had  before.  All  it  does  is  to  make  a general  assignment  of 
book-debts  void,  as  against  creditors  and  subsequent  purchasers 
or  mortgagees  in  good  faith  and  for  value,  unless  registered. 
By  registration  the  plaintiff  here  has  preserved  whatever  rights 
it  acquired  by  virtue  of  the  assignment  and  no  more.  In  other 
words,  its  rights  are  to  be  determined  exactly  as  if  the  Act 
had  never  been  passed. 

“What  are  those  rights?  The  assignment  as  such  trans- 
ferred to  the  plaintiff  no  rights  in  the  choses  in  action  which 
were  recognised  at  common  law.  Its  efficacy  was  and  still  is 
based  solely  upon  principles  of  equity,  with  the  additional  statu- 
tory right  given  to  the  assignee  to  bring  action  in  his  own  name, 
instead  of  that  of  the  assignor,  against  the  debtor,  upon  giving 
notice  to  the  latter:  Conveyancing  and  Law  of  Property  Act, 

R.S.O.  1927,  ch.  137,  sec.  49.  The  assignee  takes  subject  to 
all  the  equities.  He  cannot  acquire  higher  rights  against  the 
debtor  than  those  of  the  assignor  himself,  and  his  rights  may 
he  defeated  or  impaired  by  the  intervention  of  some  other  as- 
signee who,  by  giving  notice  to  the  debtor  of  his  assignment, 
or  for  some  other  reason,  acquires  a superior  equitable  title." 
(The  italics  are  mine.) 

In  Slattery  v.  Slattery  et  al.,  [1945]  O.R.  811,  [1946]  1 
D.L.R.  304,  Mr.  Justice  Laidlaw,  at  p.  822,  points  out  that  s.  52 
has  been  held  to  be  machinery  only,  enabling  an  action  to  be 
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brought  in  the  name  of  an  assignee,  and  refers  to  several 
authorities.  His  statement  is  in  the  following  language: 

‘‘Counsel  for  both  parties  refer  to  and  rely  on  the  provisions 
of  The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1937, 
c.  152,  s.  52.  This  section  does  not  in  any  way  alter  the  law  or 
principles  applicable  to  the  case  under  consideration.  It  is  in 
language  almost  the  same  as  legislation  in  England  (Law  of 
Property  Act,  1925,  c.  20,  s.  136),  which  has  been  held  there 
to  be  machinery  only,  enabling  an  action  to  be  brought  in  the 
name  of  an  assignee:  Marchant  v.  Morton ^ Down  d Co.,  [1901] 
2 K.B.  829  at  832;  Torkington  v.  Magee,  [1902]  2 K.B.  427  at 
435,  referred  to  in  Truhenizing  Process  Corporation  v.  John 
Forsyth,  Limited,  [supra].’^ 

There  can  be  no  doubt  about  the  sufficiency  of  the  notice 
to  the  defendant  by  the  plaintiff  Johnston  in  this  case.  The 
wording  is  not  of  particular  importance,  so  long  as  the  meaning 
is  clear,  and  the  letter  from  the  defendant  to  Johnston  shows 
clearly  that  it  understood  that  payments  under  the  contract 
were  to  be  made  to  Johnston.  The  leading  case  as  to  the  evi- 
dence necessary  of  an  assignment  is  William  Brandt’s  Sons  & Co. 
V.  Dunlop  Rubber  Company  Limited,  [1905]  A.C.  454,  and  see 
particularly  the  language  used  by  Lord  Macnaghten,  at  p.  462: 

“But,  says  the  Lord  Chief  Justice,  ‘the  document  does  not, 
on  the  face  of  it,  purport  to  be  an  assignment  nor  use  the 
language  of  an  assignment.’  An  equitable  assignment  does  not 
always  take  that  form.  It  may  be  addressed  to  the  debtor. 
It  may  be  couched  in  the  language  of  command.  It  may  be  a 
courteous  request.  It  may  assume  the  form  of  mere  permis- 
sion. The  language  is  immaterial  if  the  meaning  is  plain.  All 
that  is  necessary  is  that  the  debtor  should  be  given  to  under- 
stand that  the  debt  has  been  made  over  by  the  creditor  to 
some  third  person.  If  the  debtor  ignores  such  a notice,  he 
does  so  at  his  peril.  If  the  assignment  be  for  valuable  con- 
sideration and  communicated  to  the  third  person,  it  cannot  be 
revoked  by  the  creditor  or  safely  disregarded  by  the  debtor. 
I think  that  the  documents  v/hich  passed  between  Brandts  and 
the  company  would  of  themselves,  and  apart  from  Kramrisch  & 
Co.’s  undertaking  and  engagement  given  to  Brandts,  have  con- 
stituted a good  equitable  assignment.  But  the  real  question  is, 
were  they  notice  to  the  company  that  Brandts  were  interested 
in  the  money?” 
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A very  succinct  statement  of  the  law  is  in  the  headnote  to 
M archant  v.  Morton,  Down  d Co.,  [1901]  2 K.B.  829,  which 
reads : 

“A  debt  due  to  a firm  was  assigned  by  one  partner  to  the 
defendants  by  writing,  and  was  subsequently  assigned  by  the 
other  partner  to  the  plaintiff  by  deed.  The  plaintiff  gave  notice 
to  the  debtor  before  the  defendants  did  so: — 

''Held,  that  there  was  a valid  equitable  assignment  of  the 
debt  to  the  plaintiff,  and  that,  having  first  given  notice  to 
the  debtor,  he  was  entitled  to  the  debt  in  priority  to  the  defend- 
ants.” 

And  see  Tailby  v.  Official  Receiver  (1888),  13  App.  Cas.  523. 

One  other  phase  of  the  issue  must  be  considered.  The 
defendant  pleads  that  there  has  been  laches  on  the  part  of  the 
plaintiffs,  which  does  not  seem  to  me  to  be  the  case.  The 
plaintiff  Johnston  states  that  he  first  heard  of  the  assignment 
to  the  Bank  of  Nova  Scotia  in  the  spring  of  1945.  He  does  not 
remember  the  exact  time,  but  he  says  it  was  just  previous  to 
his  letter  of  13th  April  1945  to  the  defendant.  This  letter 
was  reasonably  prompt  notice  to  the  defendant,  and  the  de- 
fendant was  thereby  put  on  its  guard  and  should  have  im- 
mediately taken  any  steps  available  to  it  for  its  protection 
either  against  Roderick  Ashley  Limited  or  the  Bank  of  Nova 
Scotia.  Roderick  Ashley  Limited  made  an  authorized  assign- 
ment in  bankruptcy  on  or  about  the  4th  June  1945.  Whether 
a demand,  if  made  by  the  defendant  on  Roderick  Ashley 
Limited  in  April  1945,  would  have  been  fruitful  or  not  is  very 
doubtful  in  view  of  the  apparent  financial  weakness  of  that 
company,  but  it  is  due  to  the  neglect  of  the  defendant  and  not 
that  of  the  plaintiffs  that  the  demand  was  not  made.  It  is  true 
no  legal  action  was  commenced  by  the  plaintiff  until  October 
1948,  but  I cannot  see  how  the  position  of  the  defendant  has 
been  prejudiced,  and  in  any  event  it  is  quite  clear  that  there 
was  no  acquiescence  on  the  part  of  the  plaintiffs.  In  reply  to 
the  plea  of  laches,  the  plaintiffs  plead,  among  other  things, 
that  they  made  a claim  against  the  estate  of  Roderick  Ashley 
Limited  for  the  full  amount  claimed  in  this  action  pursuant  to 
a guarantee  contained  in  the  indenture  of  assignment,  and  a 
dividend  was  declared  by  the  trustee  of  the  said  estate  at  the 
rate  of  2.9  per  cent,  and  the  plaintiffs  received  the  sum  of 
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$170.81,  which  should  be  set  off  against  any  moneys  recovered 
by  them  against  the  defendant  in  this  action.  From  the  amount 
of  $5,581.10,  previously  mentioned,  there  should  therefore  be  a 
set-off  of  $170.81,  and  there  will  be  judgment  for  the  plaintiffs 
against  the  defendant  for  $5,410.29  with  interest  at  5 per  cent, 
from  28th  December  1944,  and  costs  of  the  action. 

Judgment  for  plaintiffs. 

Solicitor  for  the  plaintiffs:  Francis  Stephen  Weather ston^ 

Hamilton. 

Solicitors  for  the  defendant:  Seymour,  Lampard,  Goldring 

<&  Young,  St.  Catharines. 
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[SCHROEDER  J.] 

Riopelle  v*  Desjardins  and  The  Congregation  of  The  Most  Holy 

Redeemer* 

Negligence — Dangerous  Premises — Doctrine  of  ^‘Allurement” — Inapplica- 
bility to  Child  Trespasser — Whether  Licence  to  he  Implied — Limits 
of  Duty  towards  Trespasser. 

As  against  a trespasser,  as  distinguished  from  a licensee  or  an  invitee, 
the  only  duty  of  an  occupier  of  land  is  not  to  do  an  act  with  the 
deliberate  intention  of  doing  harm,  or  with  reckless  disregard  of  the 
presence  of  the  trespasser.  • There  is  no  duty  to  take  reasonable  care 
for  his  safety,  or  even  to  protect  him  from  unseen  danger.  Further, 
if  the  person  injured  is  a trespasser,  it  makes  no  difference,  in  respect 
of  the  occupier’s  liability,  whether  he  is  an  adult  or  a child.  It  is  only 
in  the  case  of  a licensee  that  the  occupier’s  duty  is  increased  by  the 
presence  on  the  land  of  something  that  may  be  classed  as  an  “allure- 
ment”. Latham  v.  R.  Johnson  & Nephew,  Limited,  [1913]  1 K.B.  398 
at  415,  applied. 

To  establish  a licence  by  implication  a plaintiff  must  prove  permission 
to  be  on  the  land  (and  on  that  part  of  the  land  where  the  injury  was 
sustained),  and  not  mere  tolerance,  although  in  some  circumstances 
tolerance  may  be  so  pronounced  as  to  be  held  tantamount  to  permis- 
sion. Robert  Addie  and  Sons  {Collieries) , Limited  v.  Dumbrech,  [1929T 
A.C.  358  at  373,  applied.  What  must  be  shown  is  that  the  occupier, 
or  his  servant  in  a position  of  authority,  acquiesced  in  the  user  of  the 
land,  and  it  is  not  sufficient  that  labourers,  not  in  such  a position  of 
authority  as  to  be  able  to  bind  their  master,  were  aware  of  the 
injured  person’s  presence.  Pianosi  et  al.  v.  Canadian  National  Railway 
Company,  [1943]  O.W.N.  766  at  768-9,  applied. 

Even  in  the  case  of  an  invitee  it  is  clearly  established  that  there  is  no 
liability  unless  the  injury  occurs  while  the  premises  are  being  used  in 
the  manner  and  to  the  extent  contemplated  by  the  invitation,  and  this 
restriction  must  apply  a fortiori  in  the  case  of  a licensee,  so  that  the 
latter,  if  he  goes  on  to  a part  of  the  premises  to  which  his  licence 
does  not  extend,  will  have  no  claim  against  the  occupier.  Jenkins  v. 
Great  Western  Railway,  [1912]  1 K.B.  525,  referred  to. 

Damages  — Fatal  Accidents  — Death  of  Young  Child  — Matters  to  be 

Considered. 

In  an  action  by  a widow  for  damages  in  respect  of  the  death  of  her 
seven-year-old  son  the  Court  must  consider,  in  assessing  the  damages, 
the  fact  that  it  would  have  been  many  years  before  the  child  could 
have  contributed  materially  to  the  support  of  the  plaintiff,  and  that 
in  the  meantime  he  would  have  been,  financially,  a liability.  Taking 
into  consideration  the  contingencies  and  uncertainties  of  life,  damages 
in  such  a case  are  reduced  to  a minimum. 

An  action  for  damages  under  The  Fatal  Accidents  Act, 
R.S.O.  1937,  c.  210. 

14th  and  15th  November  1949.  The  action  was  tried  by 

ScHROEDER  J.  without  a jury  at  Ottawa. 

T.  R.  Giles,  for  the  plaintiff. 

J.  D.  Watt,  K.C.,  for  the  defendant  Desjardins. 

M.  H.  Fyfe,  for  the  defendant  corporation. 
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15th  November  1949.  Schroeder  J.  (orally) : — ^The  plaintiff 
brings  this  action  for  damages  in  respect  of  the  death  of  her 
seven-year-old  son,  Leo  Riopelle,  alleging  negligence  on  the  part 
of  the  defendants  in  relation  to  a trench  which  was  dug  by  the 
defendant  Desjardins  for  and  on  behalf  of  the  defendant  corpo- 
ration, The  Congregation  of  The  Most  Holy  Redeemer.  The 
corporation  owns  the  church  building  erected  upon  the  south- 
west corner  of  Champagne  and  Beech  Streets,  in  the  city  of 
Ottawa.  Part  of  the  said  property  is  a vacant  lot.  On  the 
opposite  side  of  the  street  is  a municipally  owned  and  operated 
playground  where  many  facilities  for  sports  and  recreation  are 
provided,  such  as  swings  and  similar  equipment  enjoyed  by 
children  in  recreation  centres  of  the  sort. 

The  congregation  was  having  a trench  dug  along  the  east 
wall  of  the  church  edifice  for  the  purpose  of  having  a pipe 
sunk  in  the  ground  to  carry  off  the  water  running  from  the  roof. 

The  trench  was  said  to  be  some  4 feet  deep — perhaps  slightly 
more — and  approximately  2 feet  wide,  and  ran  almost  the  length 
of  the  church  building,  for  a distance  of  approximately  55  or 
60  feet. 

On  the  23rd  September  1948,  the  infant,  Leo  Riopelle,  then 
seven  years  of  age,  accompanied  by  two  boys  of  approximately 
the  same  age,  went  upon  the  church  property  and,  with  a view  to 
obtaining  some  sand,  they  entered  this  trench  and  began  to  dig 
out  sand  from  a wall  of  the  trench.  The  boy  Leo  is  said  to  have 
used  a small  stick  for  that  purpose,  and  while  he  was  thus  occu- 
pied a large  stone,  weighing  approximately  85  pounds  and  being 
about  a foot  and  a half  in  diameter,  fell  on  him  and  knocked  him 
down.  A cave-in  resulted,  and  the  boy  was  completely  covered 
with  earth.  He  was  extricated  from  this  predicament  after  a 
lapse  of  about  20  minutes.  On  examination  it  was  found  that 
he  had  been  injured  by  the  stone  on  the  side  of  his  face,  and, 
although  he  was  rushed  to  the  hospital  immediately  and  given 
■proper  attention,  he  died  as  a result  of  his  injuries  or  of  the 
smothering  which  occurred. 

This  action  is  brought  by  the  mother,  who  is  a widow,  for  i 

damages  under  The  Fatal  Accidents  Act,  R.S.O.  1937,  c.  210.  ! 

The  plaintiff  puts  this  claim  forward  on  the  basis  that  the  infant  i| 

was  a licensee  upon  the  premises  and  that  the  trench  constituted  { 

an  allurement  to  a child  of  his  tender  years;  that  the  defendants  ! 
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should  have  anticipated  the  fascination  which  this  trench  would 
have  for  a child  seven  years  of  age,  and  should  have  taken 
precautions  by  erecting  a barrier  or  by  erecting  a warning  notice 
calling  attention  to  the  danger  of  the  situation,  or  should  have 
taken  other  measures,  such  as  shoring  up  the  trench  in  order 
to  prevent  such  a cave-in  as  occurred  in  this  case. 

The  defendants  allege  that  the  infant  was  a trespasser  and, 
without  conceding  that  he  was  licensed  to  be  upon  the  premises 
at  all,  submit  that  the  trench  did  not  constitute  an  allurement 
and  that,  in  any  event,  to  require  the  defendants  to  have  taken 
the  precautions  which  the  plaintiff  says  should  have  been  taken 
under  the  circumstances  would  involve  an  unreasonable  exten- 
sion of  the  “foreseeability”  test. 

A trespasser  is  one  who  wrongfully  enters  on  land  in  the 
possession  of  another  and  has  neither  right  nor  permission  to 
be  on  the  land.  He  is  one  who  goes  on  the  land  without  an 
invitation  of  any  sort,  and  whose  presence  is  either  unknown  to 
the  proprietor  or,  if  known,  is  practically  objected  to.  Towards 
a trespasser  the  occupier  has  no  duty  to  take  reasonable  care 
for  his  protection  or  even  to  protect  him  from  concealed  danger. 
The  trespasser  comes  on  to  the  premises  at  his  own  risk.  An 
occupier  in  such  a case  is  liable  only  where  the  injury  is  due 
to  some  wilful  act  involving  something  more  than  an  absence  of 
reasonable  care.  There  must  be  some  act  done  with  the  deliberate 
intention  of  doing  harm  to  the  trespasser,  or  at  least  some  act 
done  with  reckless  disregard  of  the  presence  of  the  trespasser. 

It  is  well  established  that  in  the  absence  of  a licence  to  be 
on  the  premises,  %.e,j  if  the  person  injured  is  a trespasser,  it 
makes  no  difference  whether  such  person  is  an  adult  or  a child. 
The  same  measure  of  duty  applies  to  each.  But  a different 
situation  arises  if  it  is  established  that  a child  who  suffers  injury 
on  the  premises  is  a licensee.  Then  the  question  arises  as  to 
whether  or  not  there  is  upon  the  premises  something  which 
might  be  regarded  in  the  light  of  what  is  known  as  an  allure- 
ment. The  fact  that  there  may  be  upon  the  premises  something 
which  may  be  fascinating  to  children  and  involve  danger  to 
them  if  they  meddle  with  it,  does  not  of  itself  confer  any  rights 
upon  a trespassing  child.  As  Lord  Justice  Hamilton  said  in  the 
case  of  Latham  v.  R,  Johnson  d Nephew j Limited , [1913]  1 
K.B.  398  at  415: 
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“ it  is  hard  to  see  how  infantile  temptations  can  give 
rights,  however  much  they  may  excuse  peccadilloes.  A child 
will  be  a trespasser  still,  if  he  goes  on  private  ground  without 
leave  or  right,  however  natural  it  may  have  been  for  him  to 
do  so.” 

As  previously  stated,  an  infant  trespasser  has  no  higher 
rights  than  has  an  adult  trespasser.  It  becomes  important  in 
this  case,  therefore,  to  consider  whether  or  not  in  the  particular 
place  where  the  deceased  infant  was  at  the  time  that  this  un- 
fortunate event  occurred  he  was  there  as  a trespasser  or  as  a 
licensee.  Assuming  that  he  comes  within  the  latter  category, 
it  is  difficult  to  see  how  his  rights  could  be  placed  on  a higher 
basis.  It  is  not  claimed  that  his  rights  are  higher  than  the 
rights  of  a licensee. 

On  the  question  of  licence,  the  plaintiff  offers  testimony  of 
one  Simone  Lepage,  living  at  133  Beech  Avenue,  a short  distance 
from  the  church.  In  effect,  she  said  she  could  see  the  vacant 
lot  together  with  the  church  building  from  her  house.  She  spoke 
of  the  digging  of  this  trench  and  stated  that  she  always  saw 
numerous  children  around  when  the  men  were  digging  and  she 
saw  many  of  the  children  there  at  night.  There  is  a recreation 
hall  in  the  basement  of  the  church  which  was  used  by  children 
residing  in  this  community,  and  this  witness  said  that  most  of 
them  used  the  entrance  at  the  front,  that  is,  the  entrance  near 
the  north-east  corner  of  the  building.  She  also  saw  children 
playing  on  the  vacant  lot  from  time  to  time.  Her  latter  state- 
ment was  cut  down  very  considerably  in  its  effect  on  cross- 
examination  by  Mr.  Fyfe,  when  she  admitted  to  counsel  that 
the  children  whom  she  saw  playing  on  the  vacant  lot  were  play- 
ing along  the  north  edge  of  the  same,  close  to  the  sidewalk,  and 
they  never  ventured  far  on  to  the  lot  from  the  sidewalk  itself. 

Another  witness.  Octave  Joseph  LaChance,  spoke  of  the  use 
made  of  this  vacant  lot  by  children  and  by  older  boys.  He  said 
that  children  and  older  boys  used  the  playground  across  the 
street  from  the  church  property,  but  that  occasionally  when 
they  were  playing  ball  (I  think  he  said  football)  the  ball  would 
land  on  the  vacant  lot  and  one  of  the  players  would  retrieve  it 
from  the  lot  and,  perhaps,  throw  it  back  or  kick  it  from  the 
church  property.  That  is  the  extent  of  the  evidence  as  to  the 
use  of  the  vacant  lot  by  children  in  the  neighbourhood,  and 
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apart  from  other  evidence,  to  which  I shall  refer  presently, 
having  to  do  with  the  use  and  enjoyment  of  the  privileges  of 
the  recreation  hall,  that  is  all  that  was  said  in  evidence  on  this 
subject. 

The  licence  upon  which  the  plaintiff  depends  is  one  which  is 
said  to  arise  by  implication.  It  has  been  held  that  to  establish 
a licence,  it  is  permission  that  must  be  proved,  not  mere  tol- 
erance, although  tolerance  in  some  circumstances  may  be  so 
pronounced  as  to  lead  to  a conclusion  that  it  was  really  tanta- 
mount to  permission.  That  was  pointed  out  by  Lord  Dunedin 
in  Robert  Addie  and  Sons  {Collieries) , Limited  v.  Dumbreck, 
[1929]  A.C.  358  at  373.  In  order  to  establish  an  implied  licence 
it  must  be  shown  that  the  occupier  himself  or  one  of  his  servants 
in  a position  of  authority  acquiesced  in  the  user  of  the  land;  nor 
is  it  sufficient  that  some  servant  of  the  occupier  must  have  known 
of  this.  Much  depends  upon  what  servant  was  there.  In  order 
that  a person  may  claim  to  be  a licensee  by  implication  he  must 
establish  that  he  was  on  the  premises  either  with  the  expressed 
or  clearly  implied  consent  of  the  owner  himself  or  with  the 
consent  of  a servant  of  the  owner  with  authority  to  give  such 
consent  so  as  to  bind  his  master,  and  what  I have  just  said 
would  apply  with  equal  force  to  the  defendant  corporation  and 
to  the  defendant  Desjardins. 

I do  not  overlook  the  evidence  of  Mrs.  Lepage  to  the  effect 
that  while  the  trench  was  being  dug  children  were  there  observ- 
ing the  operation,  nor  do  I overlook  the  fact  that  she  spoke  of 
children  standing  alongside  the  trench  and  looking  into  it  after 
working  hours.  Is  it  to  be  inferred  that  the  labourers  who  were 
working  on  this  excavation  and  observing  children  in  the  im- 
mediate neighbourhood  of  the  trench  possessed  authority  to 
license  these  children  to  be  upon  the  land  in  such  a way  as  to 
bind  Desjardins,  the  master,  regarding  him  as  a temporary  oc- 
cupant of  the  land  with  a lawful  right  to  use  it  for  the  purposes 
for  which  he  was  employed?  I rather  think  not.  So  that,  so  far 
as  the  evidence  to  which  I have  already  alluded  is  concerned,  it 
falls  far  short  of  what  is  required,  in  my  opinion,  to  raise  a 
licence  by  implication. 

Before  leaving  this  point,  however,  I would  like  to  refer  to 
what  was  stated  by  the  Chief  Justice  of  Ontario  in  a fairly 
recent  case,  which  clearly  deals  with  the  extent  to  which  evidence 


98 


Ontario  Reports. 


[1950] 


must  go  in  order  to  raise  a license  by  implication.  I refer  to  the 
learned  judgment  in  the  case  of  Pianosi  et  dl.  v.  Canadian 
National  Railway  Company,  [1943]  O.W.N.  766  at  768-9,  [1944] 
1 D.L.R.  161,  56  C.R.T.C.  218: 

“To  make  out  an  implied  licence  the  plaintiffs  must  establish 
knowledge  on  the  part  of  the  defendant  of  the  practice  or  custom 
alleged,  and,  further,  must  establish  that  knowledge  with  respect 
to  the  place  where  the  injuries  in  question  were  sustained: 
Jenkins  v.  Great  Western  Railvoay,  [1912]  1 K.B.  525.  That 
knowledge  might  be  imputed  where  there  was  evidence  from 
which  a jury  could  reasonably  infer  that  the  defendant  must 
have  known,  but  evidence  of  that  essential  element  in  the  plain- 
tiffs’ case  would  seem  to  be  entirely  lacking,  unless  the  general 
statements  of  the  witnesses  were  deemed  to  establish  such  a 
constant  and  widespread  occupation  of  the  railway  lands  by  the 
public,  including  children  of  an  age  little  beyond  infancy,  that 
responsible  representatives  of  the  defendant  must  have  had 
knowledge  of  it.  But  there  was  no  evidence  whatever  that,  at 
times  when  trains  were  being  operated  on  the  main  line  or  on 
the  sidings,  or  when  section-men  were  at  work  there,  the  public 
in  general  were  using  the  railway  lands  as  a place  of  common 
resort.  More  particularly,  there  v/as  no  evidence  that  young 
children,  incapable  of  taking  care  of  themselves,  were  on  or 
about  the  tracks  when  trains  were  being  operated,  or  that  on 
any  previous  occasion  a situation  had  existed  calling  for  the 
exercise  of  care  in  the  operation  of  a train  lest  young  children 
should  be  injured.  For  all  that  appeared  in  evidence,  or  that  was 
even  suggested  as  probable  by  the  evidence,  the  appellant  car- 
ried on  its  operations  freely,  as  it  found  it  necessary,  without 
risk  of  injuring  anyone,  and  without  necessity  for  warning 
persons  away.  It  was  a grave  question  whether  the  evidence,  in 
the  several  particulars  his  Lordship  had  mentioned,  was  not  so 
defective  that  it  fell  short  of  the  requirements  of  the  plaintiffs’ 
case.” 

I come  to  consider  another  phase  of  the  evidence  which  has 
been  tendered  in  this  aspect  of  the  case,  namely,  the  fact  that 
the  defendant  corporation  provided  recreational  facilities  in  the 
basement  of  the  church,  to  which  boys  living  in  that  neighbour- 
hood were  invited  to  come  freely  to  enjoy  the  recreation 
which  w^as  there  provided  in  the  form  of  games  such  as  ping- 
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pong,  and  in  the  nature  of  sports  such  as  boxing,  and  similar 
forms  of  entertainment  or  exercise. 

There  is  evidence  that  three  entrances  were  used  by  children 
to  gain  access  to  the  basement:  one  on  the  west  side,  which  is 
not  shown  on  the  photograph,  ex.  1;  one  on  the  north-east 
corner,  which  appears  on  ex.  1;  and  another  near  the  south- 
east corner.  The  use  which  was  made  of  the  entrance  on  the 
west  side  and  at  the  south-east  corner  of  the  building  was  not 
very  considerable,  and  the  evidence  indicates  that  normally  and 
in  the  vast  majority  of  cases  the  entrance  used  was  the  one  at 
the  north-east  corner,  to  which  a path  was  said  to  have  run  from 
the  sidewalk.  The  path  was  not  referred  to  in  the  evidence,  but 
counsel  have  agreed  that  I may  take  its  existence  into  considera- 
tion in  this  case.  I am  asked  to  infer  from  the  fact  that  children 
were  freely  invited  to  use  the  facilities  of  this  recreation  hall 
that  they  were  licensees  with  respect  to  the  lot  and  that  the 
deceased  infant  in  particular  was  licensed  to  be  on  the  premises 
where  he  met  his  unfortunate  and  untimely  death.  An  invitor 
is  subject  to  the  highest  liability  which  can  be  imposed  upon  an 
occupier  of  property  apart  from  any  contractual  obligation  that 
may  rest  upon  him,  but  even  in  invitor  and  invitee  cases  it  is 
clearly  established  that  the  invitee  must  use  the  premises  in  the 
manner  contemplated  by  the  permission  expressed  or  implied  by 
the  invitation.  If  he  uses  them  in  a different  manner  he  loses 
the  protection  of  an  invitee.  I should  think  it  would  go  almost 
without  saying  that  a person  claiming  the  rights  of  a licensee 
would  a fortiori  be  similarly  restricted  in  the  enjoyment  of  the 
privilege  which  he  claims.  In  other  words,  just  as  in  an  invitor 
and  invitee  case,  the  Court  must  be  careful  to  examine  the 
evidence  with  a view  to  determining  the  extent  of  the  licence. 

Disregarding  for  the  moment  the  evidence  to  which  I have 
already  alluded,  namely,  that  of  Mrs.  Lepage  and  the  witness 
LaChance  which,  as  I have  held,  is  far  from  sufficient  to  raise 
a licence  by  implication,  and  confining  my  attention  for  the 
moment  to  the  scope  of  the  invitation  extended  to  children  to 
use  the  recreation  hall,  I find  myself  unable  to^  infer  from  that 
evidence  an  invitation  to  use  any  mmre  of  the  outside  property 
than  would  reasonably  afford  access  to  the  door  at  the  north- 
east corner  of  the  premises.  On  the  evidence,  I hold  that  the 
user  of  the  door  at  the  south-east  corner  of  the  building  and 
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on  the  west  side  of  the  building  was  so  isolated  and  so  limited 
as  not  to  be  sufficient  to  raise  a licence  by  implication  to  use 
the  portion  of  the  permises  outside  the  building  leading  to  these 
two  entrances. 

If,  therefore,  the  infant  deceased  had  a licence  to  use  the 
premises  enjoyed  in  connection  with  the  church  property,  his 
licence  was  to  use  such  property  only  to  the  extent  to  which 
I have  indicated,  namely,  that  he  was  restricted  to  such  use  of 
the  portion  of  the  premises  as  would  reasonably  permit  of  his 
gaining  access  to  the  recreation  hall  via  the  entrance  near  the 
north-east  corner  of  the  structure. 

This  accident  happended  nowhere  near  this  entrance;  it 
happened  closer  to  the  southern  extremity  of  the  trench,  accord- 
ing to  the  evidence  of  the  witness  Scott.  The  contention  that 
the  infant  was  licensed  to  be  on  the  portion  of  the  premises  in 
which  he  was  at  the  time  of  the  occurrence  of  the  accident, 
having  regard  to  the  evidence  tendered  in  this  case,  is  not  tenable. 

Taking  the  view,  as  I do,  that  the  infant  was  limited  in  his 
use  of  the  premises  as  already  indicated,  I am  precluded  by 
authority  from  saying  that  the  licensors  were  subject  to  any 
burden  or  obligation  of  erecting  barriers,  or  of  taking  similar 
precautions  to  prevent  a licensee,  be  he  an  infant  or  an  adult, 
from  coming  on  to  another  portion  of  the  premises  adjoining  the 
area  of  licence  which  would  involve  danger.  On  this  point  I 
refer  to  Jenkins  v.  Great  Western  Railway ^ [1912]  1 K.B.  525. 

Viewing  the  case  quite  apart  from  the  question  of  allure- 
ment, the  duty  of  the  licensor  to  the  licensee  has  often  been 
expressed  in  this  manner,  namely,  that  a licensee  must  take  the 
premises  as  he  finds  them.  The  only  duty  imposed  on  the  licensor 
is  to  warn  the  licensee  of  unusual  dangers  actually  known  to  the 
licensor  and  which  are  not  known  to  the  licensee  or  dis- 
coverable by  the  exercise  of  reasonable  care  on  his  part.  An 
unusual  danger  means  one  which  is  unusual  from  the  point  of 
view  of  the  particular  licensee.  It  is  one  the  nature  and  extent 
of  which  a reasonable  man,  not  familiar  with  the  premises  on 
which  he  is  licensed  to  be,  could  not  properly  appreciate  when 
exercising  reasonable  care  for  his  own  safety. 

The  evidence  is  that  the  digging  of  this  trench  was  com- 
menced a day  or  two  before  the  accident.  The  fact  that  children 
were  in  the  neighbourhood  during  that  period  of  a day  or  two 
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watching  the  digging  operations  would  not  necessarily  be  com- 
municated to  anyone  whose  knowledge  should  be  imputed  to 
the  defendant  corporation  and,  as  I have  already  stated,  was 
not  known  to  a servant  or  one  who  might  be  looked  upon  as 
a servant  who  had  the  authority  to  bind  the  individual  defend- 
ant, at  least  so  far  as  the  evidence  discloses.  Did  this  trench 
then  constitute  an  unusual  danger  as  I have  defined  it?  Ad- 
mittedly what  happened  occurred  in  broad  daylight.  It  was  a 
long,  open  trench,  the  existence  of  which  was  well  known  to 
this  child,  and  the  child  did  not  fall  into  the  trench  but  rather 
made  a deliberate  entry  into  it  for  his  own  private  purpose, 
namely,  to  obtain  some  sand  from  the  walls  of  the  trench.  The 
only  possible  ground  on  which  the  defendants  could  be  found 
liable  would  be  that  this  trench  constituted  an  allurement,  and 
then  only  if  the  child  was  a licensee.  An  allurement  must  possess 
qualities  of  fascination  and  danger  and  must  partake  in  some 
degree  of  the  nature  of  a trap.  It  may  either  tempt  children 
to  go  on  premises  where  they  are  not  permitted  to  be,  thus  mak- 
ing trespassers  of  them,  or  it  may  tempt  children  licensed  to  be  on 
the  premises  to  meddle  with  the  allurement.  If  I cannot  be  con- 
vinced that  this  trench  constituted  an  allurement,  then  the  plain- 
tiff must  necessarily  fail  in  this  action.  There  are  many  instances 
in  the  authorities  of  what  have  been  held  to  constitute  allure- 
ments, and  it  does  seem  to  me  that  the  doctrine  is  one  which 
has  already  been  pushed  too  far.  In  my  opinion,  the  boy  was 
in  the  trench  not  because  he  was  ‘"allured”  or  “attracted”  to  it 
but  because  he  desired  to  procure  sand,  which  he  had  no  right 
to  take:  vide  Jannack  v.  Warren  (1926),  29  O.W.N.  434.  In 
these  days  when  building  operations  are  more  numerous  than 
they  were  in  the  last  few  generations,  it  would  be  a dangerous 
thing  to  lay  it  down  that  every  trench  or  excavation  was  an 
“allurement”.  I have  not  been  advised  by  counsel  of  any  author- 
ity in  which  a hole  or  trench  on  a vacant  lot  was  held  to  be  an 
allurement.  In  a very  broad  sense  almost  anything  could  be  said 
to  constitute  an  allurement  to  a child,  but  I find  myself  unable 
to  come  to  the  conclusion  that  the  trench  described  in  evidence 
in  this  case  is  an  allurement  as  defined  by  the  authorities.  Even 
if  I am  in  error  in  holding  that  the  infant  was  not  a licensee  in 
respect  of  the  particular  portion  of  the  premises  in  which  he 
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met  with  the  accident,  I must  hold  that  the  plaintiff  has  failed, 
in  any  event,  to  establish  to  my  satisfaction  that  the  trench  in 
question  constituted  an  allurement. 

For  the  reasons  stated  the  action  must  fail,  and  it  will  be 
dismissed,  with  costs  if  demanded. 

This  leaves  for  consideration  the  question  of  damages  with 
which  I ought  to  deal  in  the  event  of  the  case  going  to  appeal. 

The  deceased  infant  was  seven  years  of  age  and,  as  I gather, 
a normal,  healthy  boy  attending  school.  He  had  commenced 
his  attendance  at  school  at  the  age  of  six,  and  at  the  time  of 
his  death  was  in  the  second  grade  or,  as  was  indicated,  he  was 
in  the  senior  section  of  the  first  book,  which,  I believe,  is  the 
same  as  grade  2.  The  m.other  says  that  he  was  quite  intelligent 
and,  as  boys  of  his  age  normally  do,  he  assisted  in  such  small 
things  as  carrying  wood  into  the  house  and  shovelling  snow. 
She  says,  too,  that  he  had  a particular  aptitude  for  carpentry 
work. 

The  authorities  suggest  that  in  the  case  of  very  young 
children  one  must,  cold-blooded  as  it  sounds — take  into  account 
the  fact  that  for  many  years  they  will  be  a liability.  This  boy 
was  only  seven  years  of  age  and  under  existing  school  laws  he 
would  have  to  be  educated  until  he  was  sixteen  years  of  age, 
so  that  for  nine  years  more,  one  may  reasonably  suppose,  there 
would  be  much  more  going  out  than  there  would  be  coming  in 
so  far  as  any  contribution  from  this  boy  is  concerned.  It  may 
very  well  be  that  after  he  attained  the  age  of  sixteen  years  he 
would  engage  in  some  gainful  employment  which  would  enable 
him  to  assist  his  mother  in  a material  way,  but  that  is  some- 
thing which  requires  one  to  look  so  far  into  the  future  that, 
taking  into  account  the  contingencies  and  uncertainties  of  life, 
any  such  expectation  is  pared  down  to  a minimum.  However, 
balancing  the  losses  against  the  gains,  as  one  must  do,  the 
damages  in  the  case  of  a very  young  child  almost  approach 
the  vanishing  point. 

I feel  that  it  would  not  be  unfair  if  I assessed  the  general 
damages  in  this  case  at  the  sum  of  $600  and  made  an  allowance 
of  $186  in  respect  of  funeral  expenses.  So  that,  if  the  plaintiff 
were  entitled  to  succeed  in  this  action,  and  I have  held  she  is 
not,  I would  award  damages  in  the  sum  of  $786. 
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The  action  is  dismissed,  with  costs  if  demanded. 

Action  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  Redmond  Quain,  Ottawa. 
Solicitors  for  the  defendant  Desjardins:  Gowling,  MacTavish, 
Wattj  Osborne  <&  Henderson^  Ottawa. 

Solicitors  for  the  defendant  corporation:  Beament,  Fyfe  <& 
Aulty  Ottawa. 


[URQUHART  J.] 

Rolston  et  aL  v*  Lapa  Cadillac  Gold  Mines  (1937)  Limited  et  aL 

Nuisance — Restraining  by  Injunction — Damages — Blasting  Operations 

and  Flooding — Rule  260. 

A Co.  carried  on  blasting  operations  which  caused  substantial  damage 
to  the  plaintiffs’  lands.  In  March  1948  B Co.  was  incorporated  and 
A Co.’s  lease  was  assigned  to  it.  B Co.  commenced  operations  on 
5th  April  1948  and  on  22nd  April  1948  a writ  was  issued  against  both 
companies,  claiming  an  injunction  and  damages.  It  was  argued  by 
B Co.  that  no  damages  could  be  assessed  against  it,  since  only  a 
negligible  amount  could  have  accrued  at  the  time  of  the  teste  of  the 
writ,  and  also  that,  so  far  as  the  claim  for  an  injunction  was  con- 
cerned, the  Court  could  not  consider  what  happened  after  that  date. 
Held,  both  these  contentions  must  fail.  As  to  damages,  the  nuisance 
was  a continuing  one,  and  damages  should  accordingly  be  assessed 
down  to  the  date  of  the  trial,  under  Rule  260.  Aikman  v.  George 
Mills  & Go.  Ltd.  et  al.,  [1934]  O.R.  597;  McKie  v.  The  K.V.P.  Company 
Limited,  [1948]  O.R.  398;  [1948]  O.W.N.  812;  [1949]  S.C.R.  698,  applied. 
As  to  the  injunction,  actual  damage  would  have  occurred  on  the  days 
on  which  B Co.  operated  in  1948,  and  in  any  case  the  right  to  an 
injunction  was  not  dependent  on  proof  of  actual  damage.  Once  a 
plaintiff  had  shown  that  he  had  a legal  right  which  was  being 
violated,  he  was  entitled  as  of  course  to  an  injunction  to  prevent  a 
recurrence  of  that  violation.  Imperial  Gas  Light  and  Coke  Company 
V.  Broadbent  (1859),  7 H.L.  Cas.  600;  McKie  v.  The  K.V.P.  Company 
Limited,  supra,  applied.  Even  on  a quia  timet  basis  the  plaintiffs  had 
good  reason  to  fear  that  if  the  operations  were  carried  on,  even  in 
a modified  form,  continuing  damage  would  be  caused. 

An  action  for  an  injunction  to  restrain  the  continuance  of  a 
nuisance,  and  for  damages. 

12th  to  14th  December  1949.  The  action  was  tried  by 
Urquhart  J.  without  a jury  at  Sudbury. 

E.  C.  Facer,  K.C.,  and  H.  G.  Chappel,  for  the  plaintiffs. 

D.  A.  Berlis,  for  the  defendant  Lapa  Cadillac  Gold  Mines 
(1937)  Limited. 

H.  E.  Manning,  K.C.,  for  the  defendant  Canadian  Silica  Cor- 
poration Limited. 
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30th  December  1949.  Urquhart  J.: — The  plaintiffs’  action 
is  for  an  injunction  to  restrain  a nuisance  alleged  to  have  been 
committed  by  the  defendants,  and  continuing,  by  blasting  and 
flooding  in  their  operation  of  a quarry  on  land  adjacent  to  and 
south  of  the  land  of  the  plaintiffs  in  the  township  of  Howland 
in  the  district  of  Manitoulin,  and  for  damages  to  their  lands  and 
buildings  and  farm  operations. 

The  plaintiff  Dorothy  Rolston  is  the  owner  of  a large  farm 
situated  immediately  to  the  north  of  the  lands  leased  at  various 
times  by  the  defendant  companies.  The  plaintiff  Albert  Rolston 
is  the  husband  of  the  plaintiff  Dorothy  Rolston,  and  on  his  wife’s 
property  he  operates  a sheep  and  cattle  ranch,  and  has  done  so 
during  the  period  in  question  herein. 

On  the  lands  leased  by  the  defendant  companies  is  an  ex- 
tensive quarry  from  which  silica  has  been  obtained  in  large 
quantities.  On  the  1st  February  1944  Martha  Trotter,  the 
mother  of  the  plaintiff  Dorothy  Rolston,  as  administratrix  of 
her  husband’s  estate,  gave  a lease  of  the  quarry  property  to  a 
firm  called  Keystone  Contractors  Limited.  Within  two  months 
the  latter  firm  had  assigned  the  lease  to  Manitoulin  Quartzite 
Company  Limited. 

In  the  original  lease  the  plaintiff  Dorothy  Rolston,  being  one 
of  three  heirs  of  her  late  father,  a former  owner  who  had  died 
intestate,  gave  her  consent  thereto  as  required  by  The  Devolu- 
tion of  Estates  Act,  R.S.O.  1937,  c.  163,  as  the  lease  was  a 20- 
year  lease.  She  has  a one-third  interest  in  the  estate  of  her 
father,  of  which  her  mother,  the  lessor,  is  the  administratrix. 
The  lessor  is  entitled  to  royalties  from  the  operation  of  the 
quarry  and  out  of  these  royalties  the  female  plaintiff  has  re- 
ceived, over  the  years,  one-third,  amounting,  it  is  said,  to  up- 
wards of  $2,000  per  year,  according  to  the  amount  of  silica 
taken  off  by  the  various  parties  named  or  about  to  be  named. 

The  Keystone  company  or  the  Quartzite  company  operated 
the  quarry  during  the  years  1944  and  1945,  and  on  26th  Decem- 
ber 1945  the  Quartzite  company  assigned  the  lease  to  one 
Denison  Denny.  Denny  was  the  president  of  and  took  the  lease 
as  trustee  for  the  defendant  Lapa  Cadillac  Gold  Mines  (1937) 
Limited  (hereafter  referred  to  as  “Lapa  Cadillac”).  Lapa 
Cadillac  operated  the  quarry  during  the  spring,  summer  and 
fall  seasons  of  1946  and  1947,  and  on  the  15th  April  1948  Denny 
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assigned  the  lease  to  the  defendant  Canadian  Silica  Corporation 
Limited  (hereafter  referred  to  as  “Canadian  Silica”),  which 
had  been  incorporated  on  24th  March  1948,  and  this  company 
carried  on  the  operations  during  the  aforesaid  seasons  of  1948 
and  1949. 

There  was  no  apparent  change  in  the  operation  from  Lapa 
Cadillac  to  Canadian  Silica — the  same  employees  and  the  same 
executive  officers  carried  on  the  same  operations,  but  a new 
entity  had  been  formed  when  the  Canadian  Silica  company  was 
incorporated.  Canadian  Silica  seems  to  be  a subsidiary  of  Lapa 
Cadillac  and  it  took  over  the  Manitoulin  Quartzite  operation  as 
a going  concern.  This  company  commenced  operations  on  the 
5th  April  1948,  and  by  the  time  the  writ  was  issued  on  22nd 
April  1948  it  had  done  extensive  blasting  during  practically  the 
whole  of  the  intervening  period. 

This  action  was  commenced  by  the  plaintiffs,  whose  solicitors 
resided  in  Sudbury,  in  the  district  of  Sudbury.  In  my  opinion 
it  should  have  been  started  and  tried  in  the  district  of  Manitoulin 
for  a number  of  reasons.  The  first  is  that  the  two  properties 
are  situated  in  Manitoulin,  and  the  operations  all  took  place 
there.  It  is  not  right,  in  my  opinion,  that  the  work  of  a heavy 
Court,  such  as  usually  prevails  at  Sudbury,  should  be  cluttered 
up  by  actions  which  can  and  should  be  tried  in  another  and  a 
correct  jurisdiction.  Furthermore,  a view  of  the  property  was 
impracticable,  due  not  only  to  the  distance  involved  but  also  to 
the  state  of  the  ground  in  winter  weather,  and  also  due  to  the 
fact  that  the  quarry  was  not  operating  in  the  winter  months, 
and  this  is  a case  in  which  a view  would  have  been  of  vast  im- 
portance 

Rule  245  governs  the  place  of  trial.  Under  sub-rule  a the 
plaintiff,  subject  to  certain  limitations  set  forth  later  on  in  the 
Rule,  has  the  right  and  duty  to  state  in  his  statement  of  claim 
the  county  town  in  which  he  proposes  that  the  action  shall  be 
tried.  Sub-rule  h provides  that  where  the  cause  of  action  arose 
(as  it  did  in  this  case)  and  the  parties  reside  in  the  same  county, 
the  place  of  trial  named  shall  be  the  county  town  of  that  county. 

The  plaintiffs  reside  in  Manitoulin,  and  while  the  defendants 
have  their  respective  head  offices  elsewhere,  they  carried  on  the 
principal  business,  namely,  these  operations,  in  Manitoulin,  so 
that  even  if  the  strict  wording  of  the  Rule  may  not  be  applicable. 
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the  spirit  of  the  Rule  ought  to  have  been  followed.  At  any  rate, 
sub-rule  e makes  it  clear,  contrary  to  the  opinion  of  the  plain- 
tiffs’ counsel,  that  either  party  might  have  applied  to  change  the 
venue  notwithstanding  the  fact  that  the  plaintiffs  had  already 
made  their  selection. 

[His  Lordship  here  reviews  the  evidence,  makes  his  findings 
as  to  credibility,  and  finds  that  the  operations  of  the  defendants 
caused  the  following  damage  to  the  plaintiffs:  (1)  damage  to 
the  land  by  the  throwing  of  rocks  on  to  it,  hampering  farm 
operations,  involving  expense  for  clearing,  and  necessitating  the 
leaving  of  the  property  at  times  by  the  male  plaintiff  and  his 
hired  man;  (2)  particular  damage  to  a wood-lot,  which  received 
almost  the  full  discharge  of  rock  from  the  quarry;  (3)  damage 
to  the  house  and,  to  a more  limited  extent,  to  the  bam,  from 
vibration;  (4)  damage  to  the  animals  on  the  farm;  (5)  damage 
to  fences;  and  (6)  loss  in  value  of  the  plaintiffs’  property.  He 
then  proceeds  as  follows : ] 

Up  to  this  moment  I have  omitted  one  item  of  damage  and 
that  is  damage  from  flooding.  The  predecessors  in  title  of  Lapa 
Cadillac  had,  without  authority,  drained  the  water  used  in  their 
operations  into  a drain  on  the  plaintiffs’  land,  and  as  a result  had 
partly  filled  it  up.  Further  filling  of  this  drain  was  done  during 
the  year  1946  by  Lapa  Cadillac  and  as  a result  there  will  be  the 
cost  of  restoring  that  drain  to  its  original  condition.  Roughly 
two-thirds  of  the  damage  to  the  drain  itself  was  done  by  the 
predecessors  in  title  of  the  defendants.  By  reason  of  the  filling 
of  the  plaintiffs’  drain,  part  of  which  was  contributed  to  by  Lapa 
Cadillac  who,  during  the  year  1946,  drained  their  surplus  water 
into  such,  caused  the  water  which  should  have  been  taken  off  by 
drain  to  overflow  and  the  result  is  that  rank  grass  and  scrub 
willows  have  grown  in  the  surrounding  fields,  and  these  areas 
have  been  rendered  useless  for  agriculture  with  the  result  that 
the  plaintiffs’  property  had  been  damaged.  It  will  be  years 
before  the  acreage  which  is  thus  lost,  which  is  small,  of  course, 
will  be  able  to  be  restored,  if  in  fact  it  can  be  restored. 

Owing  to  the  fact  that  there  was  a long  list  at  the  Sudbury 
non-jury  sittings,  as  is  usual,  and  the  fact  that  the  plaintiffs’ 
case  was  first  on  the  list,  I intimated  that  I would  not  go  into 
the  details  of  damages,  but  that  if  proof  of  actual  damage  was 
made,  the  damages  would  have  to  be  referred  to  the  Local 
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Master  or  Judge  at  Manitoulin  to  assess  the  amount  of  same. 
Actual  damage  as  above  set  forth  has  been  amply  established  by 
the  plaintiffs,  but  during  the  course  of  the  evidence  naturally  a 
great  many  of  the  details  of  damage  have  come  out  before  me. 
It  may  be  that  I will  be  able,  in  a rough  way,  to  assess  damages 
at  a sum  which  the  plaintiffs  and  defendants  may  agree  upon, 
but  if  they  cannot  agree  on  the  sum  suggested,  then  there  will 
have  to  be  the  reference  referred  to  above. 

In  regard  to  the  history  of  the  two  properties,  the  plaintiffs 
moved  to  this  vicinity  long  before  the  operations  of  either  the 
defendants  or  their  predecessors  in  title  commenced.  They  built 
a fine  home  and  they  are  entitled  to  the  enjoyment  of  it.  They 
are  entitled  to  work  their  land  at  times  convenient  to  them  and 
not  to  the  defendants,  and  if  time  is  lost,  as  it  has  been  by  their 
having  to  cease  operations  and  move  to  other  places  during  the 
blasting,  there  is  loss  of  wages  above  referred  to. 

One  of  the  arguments  of  the  defendant  Canadian  Silica  is 
that  I cannot  assess  damages  against  it  because  none,  or  merely 
a negligible  amount  had  accrued  at  the  time  of  the  teste  of  the 
writ  which  was  on  22nd  April  1948,  seventeen  days  after  its 
operation  had  started,  and  also  that  for  the  purposes  of  an  in- 
junction I could  not  consider  anything  which  occurred  after  that 
date. 

I am  unable  to  agree  with  that  contention.  Aikman  v. 
George  Mills  d Co,  Ltd.  et  ah,  [1934]  O.R.  597,  [1934]  4 D.L.R. 
264,  was  a blasting  case  and  Rose  J.  (as  he  then  was)  decided 
that  in  the  case  of  a continuing  nuisance,  such  as  blasting,  the 
damages  may  be  assessed  down  to  the  time  of  trial  by  reason  of 
Rule  260,  which  reads:  “Damages  in  respect  of  any  continuing 
cause  of  action  shall  be  assessed  down  to  the  time  of  the  assess- 
ment.’' He  pointed  out  that  in  these  cases  there  is  a new  cause 
of  action  each  time  the  nuisance  is  repeated  and  that,  theoreti- 
cally, a new  writ  might  be  issued  every  day  for  the  new  damage, 
and  it  was  to  avoid  this  inconvenience  that  the  Rule  was  passed. 

See  also  McIntosh  v.  Parent,  55  O.L.R.  552,  [1924]  4 D.L.R. 
420;  and  Ideal  Phonograph  Co.  v.  Shapiro  (1920),  48  O.L.R.  618, 
58  D.L.R.  302,  the  latter  a landlord  and  tenant  case  for  damages 
for  breach  of  covenant. 

In  the  recent  case  of  McKie  v.  The  K.V.P.  Company  Limited, 
[1948]  O.R.  398,  [1948]  3 D.L.R.  201,  McRuer  C.J.H.C.,  it  will 
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be  seen  at  p.  418,  assessed  damages  up  to  the  date  of  trial  and 
the  decision  was  sustained  by  the  Court  of  Appeal,  [1948] 
O.W.N.  812,  [1949]  1 D.L.R.  39,  which  was  affirmed  [1949] 
S.C.R.  698,  [1949]  4 D.L.R.  497. 

There  is  a difference  between  the  two  cases,  and  that  is  that 
the  operations  were  not  in  the  present  case  absolutely  continu- 
ing operations,  but  there  was  a break  for  the  winter  1948-49  and 
also  the  operations  have  ceased  for  the  present  winter.  I do 
not  regard  that  circumstance  as  being  of  importance.  At  any 
rate,  the  damage  caused  in  1948,  the  blasting  having  continued 
in  that  year  until  late  in  the  autumn,  would  have  to  be  taken 
into  account  in  assessing  damages  pursuant  to  Rule  260,  and  the 
fact  that  there  is  a break  of  time  of  several  months  in  the  opera- 
tions would  not  be  of  any  more  importance  legally  in  the  severing 
of  the  continuity  than  would  a cessation  of  blasting  over  a Sun- 
day or  other  longer  succession  of  non-working  days.  The 
operations  have  gone  on  and  will  go  on  again  next  spring,  unless 
restrained,  and  Rule  260  in  my  opinion  still  applies  to  all  damage 
caused  to  date.  The  damages  (if  such  are  allowed)  will  have  to 
be  assessed  to  the  date  of  the  trial  or,  if  there  is  a reference,  to 
the  date  of  the  reference. 

In  regard  to  the  damage  from  flooding,  that  damage  ceased 
in  1946  and  therefore  I do  not  take  it  into  consideration  except 
as  it  occurred  in  that  year. 

The  other  argument  about  the  injunction  fails  also.  Accord- 
ing to  the  evidence  of  Pierdon  actual  damage  would  have 
occurred  on  the  days  on  which  the  silica  company  operated  in 
April  1948  before  the  issue  of  the  writ. 

As  McRuer  C.J.H.C.  pointed  out  in  the  McKie  case  at  p.  414: 
“The  right  of  action  for  an  injunction  is  not  dependent  on  proof 
of  actual  damage.”  Here  according  to  Pierdon  there  would  be 
actual  damage  from  the  inevitable  throwing  of  stones,  and  from 
the  air  concussion  resulting  from  the  blasting. 

The  evidence  about  the  1948  and  1949  operations  merely  con- 
firms that  there  was  such  damage.  Quoting  from  Imperial  Gas 
Light  and  Coke  Company  v.  Broadbent  (1859),  7 H.L.  Cas.  600, 
11  E.R.  239,  the  learned  Chief  Justice  of  the  High  Court  pointed 
out  of  p.  417,  using  the  words  of  some  of  the  judges  in  that 
case: 
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“ ‘The  rule  I take  to  be  clearly  this:  if  a plaintiff  applies  for 
an  injunction  to  restrain  a violation  of  a common  law  right,  if 
either  the  existence  of  the  right  or  the  fact  of  its  violation  be 
disputed,  he  must  establish  that  right  at  law;  but  when  he  has 
established  his  right  at  law,  I apprehend  that  unless  there  be 
something  special  in  the  case,  he  is  entitled  as  of  course  to  an 
injunction  to  prevent  the  recurrence  of  that  violation.’ 

“And  Lord  Justice  Smith  says  at  p.  322: 

“ ‘Many  Judges  have  stated,  and  I emphatically  agree  with 
them,  that  a person  by  committing  a wrongful  act  (whether  it 
be  a public  company  for  public  purposes  or  a private  individual) 
is  not  thereby  entitled  to  ask  the  Court  to  sanction  his  doing  so 
by  purchasing  his  neighbour’s  rights,  by  assessing  damages  in 
that  behalf,  leaving  his  neighbour  with  the  nuisance  . . . 

“ ‘In  such  cases  the  well-known  rule  is  not  to  accede  to  the 
application,  but  to  grant  the  injunction  sought,  for  the  plaintiff’s 
legal  right  has  been  invaded,  and  he  is  prima  facie  entitled  to  an 
injunction.’  ” 

Even  on  a quia  timet  basis  the  plaintiffs  have  good  reason  for 
fear  that  if  the  operations  are  carried  on  even  in  the  modified 
form  of  the  1948  and  1949  operations,  continuing  damage  will 
be  caused  to  the  farm  buildings,  to  the  lands  themselves,  to  the 
aforesaid  wood-lot  and  to  the  operation  of  the  farm  by  the  male 
plaintiff. 

It  was  also  argued  that  as  the  defendants  had  leased  the 
lands  from  the  estate  of  her  late  father  of  which,  through  in- 
testacy, she  is  a one-third  beneficiary  and  from  which  estate 
she  derives  a regular  annual  income,  the  female  plaintiff  was 
debarred  from  claiming  either  damages  or  an  injunction.  Also 
that  in  signing  the  consent  under  The  Devolution  of  Estates  Act 
she  has  acquiesced  in  the  operations  of  the  defendants.  It  is 
true  that  she  in  signing  did  not  think  that  the  defendants  would 
use  a pick  and  shovel  on  the  rock  in  the  quarry  and  that  she 
knew  that  there  would  be  blasting  going  on,  but  she  could  have 
had  no  inkling  of  the  terrible  blasting  which  went  on,  particu- 
larly in  1947,  or  that  the  rocks  would  inevitably,  by  reason  of 
the  tilt  of  the  face  of  the  quarry,  be  thrown  on  to  her  lands  or 
into  her  wood-lot.  She  did  not  in  any  way  give  the  defendants: 
carte  blanche.  The  consent  also  was  not  given  to  the  defendants; 
but  to  the  original  lessors.  While  it  is  true  that  she  indirectly 
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derives  a revenue  from  the  blasting  operations,  it  is  the  lessor, 
her  mother,  as  adminstratrix  of  her  father’s  estate,  who  directly 
gets  the  benefit  and  the  female  plaintiff  only  benefits  indirectly. 

I can  see  nothing  in  the  above  argument. 

Another  argument  raised  by  counsel  for  Lapa  Cadillac  was 
that  the  issues,  especially  as  to  flooding  and  consequent  damage 
to  lands,  are  res  judicata  and  that  no  damages  can  now  be  col- 
lected. 

On  the  29th  January  1946  the  plaintiffs  issued  a writ  against 
Keystone  Contractors  Limited  (original  lessees)  and  Manitou- 
lin  Quartzite  Limited  (their  successors)  and  Martha  L.  Trotter, 
administratrix  of  the  estate  of  W.  L.  Trotter,  deceased.  By 
para.  5 of  the  statement  of  claim  they  complained  of  the  pump- 
ing of  water  and  silt  on  to  the  plaintiffs’  lands  with  the  result 
that  large  portions  of  the  land  became  flooded  and  unfit  for 
tilling.  It  was  claimed  that  about  20  acres  of  land  were  “ren- 
dered unfit  for  farm  purposes  and  damaged  permanently”.  By 
para.  6 damage  to  the  plaintiffs’  buildings  from  blasting  was 
complained  of.  Para.  7 refers  to  interference  with  operation  of 
the  farm  as  a turkey  farm  and  consequent  loss.  Para.  8 refers 
to  the  failure  of  the  defendants  to  keep  up  fences  and  the  loss  of 
sheep  from  attacks  by  wolves. 

As  a result,  according  to  para.  9:  “The  plaintiffs  further 
allege  that  the  operations  and  actions  aforesaid  constitute  a 
nuisance  which  has  made  it  impossible  for  the  plaintiffs  to  con- 
tinue to  carry  on  their  previous  business  of  raising  sheep  and 
turkeys  and  that  their  farm  property  has  suffered  a general 
depreciation  in  value  and  will  continue  to  suffer  such  deprecia- 
tion as  long  as  the  actions  herein  complained  of  as  constituting 
a nuisance  are  continued.” 

The  prayer  for  relief  included  damages  to  farm  lands  through 
flooding  and  loss  of  crops;  loss  of  turkeys;  loss  of  sheep;  damage 
to  the  house;  and  general  damages  for  depreciation  of  property, 
etc.,  and  also  an  injunction. 

The  defendants  duly  delivered  a statement  of  defence  and 
counterclaim  and  a reply  and  defence  to  counterclaim  was  de- 
livered on  the  28th  May  1946. 

On  the  17th  September  1946  an  application  was  made  by  the 
plaintiffs  to  amend  the  statement  of  claim  by  (1)  striking  out 
certain  words,  viz.,  “and  are  continuing  to  sutler  damage”  in 
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para.  6,  thereby  limiting  their  claim  to  past  damage,  which  was 
substantial;  and  (2)  striking  out  all  of  para.  9 (above  quoted)  ; 
and  from  the  prayer  for  relief  any  reference  to  general  damage 
from  depreciation,  etc.,  and  to  an  injunction.  The  learned 
Local  Judge  for  the  District  of  Sudbury  granted  the  order 
amending  as  above,  with  costs  in  the  cause.  The  order  was 
made  on  consent  but  it  was  never  taken  out,  the  action  having 
been  settled  amicably  within  a few  days  by  the  defendants 
therein  paying  the  plaintiffs  a sum  of  money.  The  claim  of  the 
plaintiffs  had  then  been  reduced  to  actual  and  past  damages 
from  flooding  to  lands  and  ditch  and  from  vibrations  to  the 
house  and  loss  of  sheep  and  turkeys. 

On  19th  June  1947,  on  the  application  of  solicitors  for  the 
plaintiffs  and  on  the  consent  of  the  defendants,  an  order  was 
made  by  the  Local  Judge  dismissing  that  action  without  costs. 

The  plaintiffs  had  restored  their  house,  before  the  operations 
of  the  present  defendants  commenced,  to  its  former  condition 
and  any  new  damage  thereto  is  attributable  to  one  or  other  or 
both  of  the  defendants.  No  new  lands  have  been  damaged  by 
the  flooding,  in  my  opinion,  but  the  drain,  because  of  the  opera- 
tions in  the  year  1946  before  the  defendant  Lapa  Cadillac  ceased 
sending  its  water  over  on  to  the  plaintiffs’  lands,  became  more 
and  more  filled  up. 

The  defendants  have  seized  upon  the  above-quoted  words  in 
para.  5 to  the  effect  that  the  flooded  lands  were  “damaged  per- 
manently”, and  claim  that  any  damage  to  these  lands  has  been 
settled  for  by  the  former  defendants.  If  a thing  is  permanently 
destroyed,  it  cannot  by  subsequent  actions  be  more  destroyed, 
so  it  is  argued.  It  may  be  that  the  plaintiffs  by  their  settle- 
ment have  obtained  full  compensation  for  the  flooding  of  the 
lands,  though  I regard  the  strong  statement  above  quoted  as 
being  merely  a lawyers’  expression  and  not  necessarily  the  words 
or  thoughts  of  the  plaintiffs.  Does  the  fact  that  the  action 
against  the  former  tenants  has  been  dismissed  by  consent  with- 
out costs  operate  as  an  estoppel  against  the  plaintiffs  in  the 
present  action? 

In  Hair  v.  Town  of  Meaford  (1914),  31  O.L.R.  124,  20  D.L.R. 
475,  the  Dominion  Law  Reports  headnote  reads:  “A  judgment 
obtained  by  arrangment  between  the  contending  parties  and 
without  the  court  making  any  judicial  examination  of  the  merits 
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of  the  question,  does  not  become  res  judicata^  The  reasons  for 
this  statement  are  set  out  in  the  judgment  of  Hodgins  J.A. 
after  trial  at  p.  128  in  the  Ontario  Law  Reports.  If  the  judg- 
ment is  not  res  judicata  it  cannot  bind  anyone  but  the  immediate 
parties. 

The  Court  has  power  to  look  behind  the  former  judgment  as 
was  done  in  the  above  case  and  for  that  purpose  the  pleadings, 
orders  and  other  documents  were  put  in  as  exhibits  herein:  see 
Johanesson  v.  Canadian  Pacific  Railway,  32  Man.  R.  210,  [1922] 
2 W.W.R.  341,  66  D.L.R.  599,  affirmed  32  Man.  R.  at  221,  [1922] 
2 W.W.R.  761,  67  D.L.R.  636,  where  the  principles  applicable  to 
res  judicata  are  set  out  in  some  detail. 

In  the  Keystone  case  the  matters  concluded  by  the  judgment 
between  the  plaintiffs  and  the  defendants  therein  were,  after  the 
amendment  which  had  been  allowed,  only  damages  in  1944  and 
1945  to  the  house,  damages  in  those  years  from  flooding  and  to 
the  lands  surrounding  the  drain,  loss  of  turkeys  and  sheep. 

No  question  of  injunction  arose,  or  damage  to  the  wood-lot 
or  from  blasting  stones  on  to  the  lands,  all  of  which  are  salient 
items  herein. 

The  judgment  would  bind  the  plaintiffs  and  the  former  com- 
panies, but  would  not  benefit  the  present  defendants  except  per- 
haps in  one  item  (ie.,  as  to  the  damage  to  the  20  acres  in  the 
vicinity  of  the  drain  from  the  drain  overflooding). 

There  is  not  in  this  case  identity  of  parties,  or  identity  of 
issue.  The  former  action  asked  for  damages  to  the  house,  to 
the  flooded  lands  and  for  loss  of  certain  fowl  and  stock  during 
the  period  of  1944  and  1945. 

This  new  action  is  against  two  different  parties  and  asks  only 
for  damages  caused  by  them  in  respect  of  the  house  and  barn, 
farm  lands,  wood-lot,  loss  in  operation  of  the  farm  in  the  past 
four  years  and  the  flooding  done  in  1946  and  damages  to  the 
drain  from  deposit  of  silt. 

If  the  theory  is  correct  that  each  blast  set  off  and  causing 
damage  creates  a new  cause  of  action,  then  any  action  against 
former  wrongdoers  could  scarcely  be  an  estoppel  against  the  act 
of  new  wrongdoers. 

There  will  be  a permanent  injunction  restraining  the  de- 
fendant Canadian  Silica  Corporation  limited,  its  workmen, 
servants  or  agents,  from  discharging  or  permitting  to  be  dis- 
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charged  from  the  defendants’  lands  mentioned  in  the  pleadings 
on  to  the  lands  of  the  plaintiff  wife  any  rocks,  stones  or  other 
debris  to  the  injury  of  the  said  plaintiff  and  from  causing  from 
blasting  on  their  lands  any  vibration  of  such  a nature  as  to  be 
injurious  to  the  welfare  of  the  plaintiffs  or  their  buildings,  fences, 
trees,  lands,  cattle  or  sheep. 

I see  no  reason  why  I should  enjoin  the  Lapa  Cadillac  Com- 
pany as  it  has  not  been  doing  any  damage  since  1948,  assuming 
that  it  has  ceased  operation.  If  it  starts  operations  then  a fresh 
application  will  have  to  be  made  on  a new  action.  That  right  is 
reserved. 

I also  see  no  reason  why  the  operation  of  the  injunction 
should  be  suspended  as  the  defendants  will  have  the  winter 
months  in  which  no  work  will  be  done. 

The  plaintiffs  are  also  entitled  to  damages  caused  by  the 
defendants  in  the  years  1946  to  1949  inclusive.  There  will  have 
to  be  a reference  as  to  these  unless  the  parties  can  agree  on  the 
amount. 

Assuming  that  the  plaintiffs  make  no  claim  for  loss  of  selling 
value  of  the  house  and  lands,  and  in  an  effort  to  avoid  a reference 
as  to  damages,  from  the  evidence  before  me  I assess  the  damages 
suffered  by  the  plaintiffs  at  a round  figure  of  S3, 000  (actually 
it  should  be  a little  more),  about  half  of  which  is  referable  to 
the  house  and  barn.  I divide  the  damages  as  follows:  To  the 
female  plaintiff  from  Lapa  Cadillac  $1,450  and  from  the  Canadian 
Silica  Corporation  $900;  and  to  the  male  plaintiff  $400  and  $250 
respectively. 

If  the  parties  agree  to  this  figure  as  damages  to  date  judg- 
ment may  be  entered  in  this  sum.  This  must  be  understood  to 
be  only  a rough  estimate  based  on  fairly  incomplete  evidence, 
and  is  not  to  be  taken  as  an  indication,  if  there  is  a reference, 
that  I think  the  damages  should  be  assessed  at  or  near  this 
figure.  The  Local  Judge  is  to  have  full  discretion. 

If  the  parties  cannot  agree  on  the  above  amount  or  do  not 
agree  within  30  days  of  the  date  hereof,  then  there  will  be  a 
reference  to  the  Local  Judge  for  the  District  of  Manitoulin  to 
determine  the  amount  of  damages  to  be  assessed  against  each 
defendant  in  favour  of  each  plaintiff.  The  headings  should  con- 
sist of  (a)  depreciation  of  property  and/or  loss  of  selling  value; 
(b)  actual  damage  to  residence  and  main  barn  and  to  fences; 
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(c)  damage  to  the  fields  from  rocks,  including  cost  of  removing 
rocks;  (d)  damage  to  wood-lot  from  same;  (e)  loss  of  time, 
loss  of  sheep,  and  injury  to  the  flocks  and  damage  to  farming 
operations;  (f)  cost  of  clearing  drain  and  making  same  adequate 
and  proportion  to  be  paid  by  defendant  Lapa  Cadillac;  (g)  loss 
of  acreage  from  flooding  and  cost  of  putting  it  in  shape  again. 

The  reasons  herein  will  be  used  as  a guide  to  the  learned 
Local  Judge  in  determining  the  questions  of  law  involved.  The 
figures  set  out  immediately  above  are  not  to  be  taken  into 
account.  I do  not  consider  that  the  method  suggested  by  Pro- 
fessor Mitchell  of  capitalizing  the  revenue  from  the  wood-lot  is 
the  correct  one  for  ascertaining  the  damage  thereto.  Actual 
damage  should  be  assessed  against  each  defendant  according  to 
the  estimated  damage  done  by  it  to  the  wood-lot. 

Costs  of  the  reference  will  be  in  the  discretion  of  the  Local 
Judge.  Costs  of  the  action  are  to  be  paid  by  the  defendants  to 
the  plaintiffs  forthwith  after  taxation  thereof. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs:  Facer  d Shea,  Sudbury. 

Solicitors  for  the  defendant  Canadian  Silica  Corporation 
Lmiited:  Manning,  Mortimer  d Kennedy,  Toronto. 

Solicitors  for  the  defendant  Lapa  Cadillac  Gold  Mines  {19S1) 
Limited:  Hughes,  Agar,  Thompson  d Amys,  Toronto. 
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[MACKAY  J.] 

Lever  v.  George. 

Defamation — Blander — Whether  Words  Defamatory— Tests  to  he  Ap- 
plied— What  Allegations  Actionable  per  se — Mere  Term  of  Abuse — 

Allegation  that  Plaintiff  had  ^‘mysterious  fire”. 

The  words  “cheap  bastard”  are  a mere  term  of  abuse,  and  are  not 
actionable  (when  spoken)  without  proof  of  special  damage. 

To  allege  that  the  plaintiff  has  had  a “mysterious  fire”,  in  ordinary 
circumstances,  does  not  impute  to  him  the  commission  of  the  crime 
of  arson,  or  any  other  crime  for  which  he  can  be  made  to  suffer 
corporally,  and  consequently  an  action  for  slander  based  upon  such 
an  allegation  cannot  succeed  without  proof  of  special  damage. 

An  action  for  damages  for  slander. 

30th  September  1949.  The  action  was  tried  by  Mackay  J. 
without  a jury  at  Cobourg. 

J.  C.  M.  German,  K.C.,  for  the  plaintiff. 

A.  W.  8.  Greer,  K.C.,  for  the  defendant. 

13th  January  1950.  Mackay  J.: — The  plaintiff  is  a foreman 
carpenter  and  resides  at  the  village  of  Smithfield,  in  the  county 
of  Northumberland.  The  defendant  is  the  reeve  of  Brighton 
Township  and  also  resides  at  the  said  village  of  Smithfield.  The 
plaintiff  and  the  defendant  are  both  members  of  the  Union 
Section  School  Board  for  the  Townships  of  Brighton  and  Murray 
in  the  said  county  of  Northumberland. 

The  plaintiff  alleges  in  his  statement  of  claim  that  on  or 
about  the  30th  March  1949  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff:  “I  still  say  you  are  a Jew, 
there  are  two  kinds  of  Jews,  a white  one  and  a black  one;  you 
are  a cheap  bastard”,  and  “You  don’t  need  to  think  you  can  move 
in  here  and  start  running  the  Village.  You  moved  in  here  and 
had  a convenient  fire.” 

The  plaintiff  alleges  that  the  said  words  were  uttered  by  the 
defendant  at  a public  meeting  of  the  said  union  section  school 
board  on  the  said  date,  in  the  presence  of  other  members  of  the 
school  board,  and  in  the  presence  of  a large  number  of  the  mem- 
bers of  the  public. 

Paras.  7,  8 and  9 of  the  plaintiff’s  statement  of  claim  are  as 
follows : 

“7.  In  using  the  words  T still  say  you  are  a Jew,  there  are 
two  kinds  of  Jews,  a white  one  and  a black  one’,  the  Defendant 
meant  and  the  innuendo  was  that  the  Plaintiff  was  a person  of 
bad  character  and  in  disrepute. 
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“8.  The  words  ‘you  are  a cheap  bastard’  are  actionable  per 
se.  Alternatively,  the  Defendant  meant  and  the  innuendo  was 
that  the  Plaintiff  was  illegitimate  and  of  bad  character  and  in 
disrepute.  1 

“9.  In  using  the  words  ‘You  moved  in  here  and  had  a con- 
venient fire’  the  Defendant  meant  that  the  Plaintiff  was  guilty 
of  the  criminal  offence  of  arson  and  set  fire  to  his  property  or 
premises.” 

The  meaning  in  which  the  defendant  intended  the  words  to 
be  understood  is  wholly  immaterial  in  determining  whether  the 
words  are  defamatory  or  not.  The  question  is  not  what  the 
defendant  intended  the  words  to  mean,  but  what  reasonable  men, 
knowing  the  circumstances  in  which  the  words  were  published, 
would  understand  to  be  their  meaning.  The  question  is  not 
what  the  defendant  meant,  but  what  his  words  conveyed  to  those 
who  heard  them. 

Nor  can  it  be  effectively  contended  that  the  defendant  was 
speaking  only  in  jest.  “If  a man  in  jest  conveys  a serious  im- 
putation, he  jests  at  his  peril”:  per  Smith  B.  in  Donoghue  v, 
Hayes  (1831),  Hayes  265.  He  cannot  be  permitted  either  care- 
lessly or  wantonly  to  sport  with  the  character  of  another  and 
then  excuse  himself  upon  the  ground  that  he  was  not  really  in 
earnest,  and  did  not  intend  that  his  auditors  should  credit  his 
unfounded  aspersions. 

During  the  course  of  the  trial  counsel  for  the  defendant 
moved  for  a nonsuit  on  the  ground  that  the  words  alleged  to 
have  been  spoken  were  not  defamatory  in  themselves,  but  only, 
if  at  all,  by  way  of  innuendo,  and  that  the  statement  of  claim 
should  aver  the  definite  defamatory  meaning  which  they  con- 
veyed by  way  of  innuendo  to  the  persons  by  whom  they  were 
heard. 

“.  . . where  the  words  are  not  defamatory  in  themselves,  but 
only  by  reason  of  circumstances  (extrinsic  to  the  words  them- 
selves) attending  their  publication,  the  plaintiff  must  insert  in 
his  statement  of  claim  an  innuendo  averring  the  precise  defama- 
tory meaning  which  they  conveyed  to  those  persons  to  whom 
they  were  published,  otherwise  his  statment  of  claim  will  dis- 
close no  cause  of  action.”  Gatley  on  Libel  and  Slander,  2nd  ed. 
1929,  p.  523,  citing  Rawlings  et  ux.  v.  Norbury  (1858),  1 F.  & F. 
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341,  175  E.R.  755;  and  see  per  Ritchie  J.  in  Tobin  v,  Gannon 
(1901),  34  N.S.R.  9at  14. 

Without  amendment,  therefore,  it  is  clear  that  on  the  plead- 
ings as  set  forth  in  said  paras.  7,  8 and  9 of  the  statement  of 
claim,  no  cause  of  action  is  disclosed. 

Counsel  for  the  plaintiff  moved  to  amend.  Counsel  for  the 
defence  did  not  ask  for  an  adjournment.  He  agreed  that  an 
amendment  should  be  granted  provided  that  the  action  should 
be  tried  without  the  intervention  of  a jury,  to  which  all  parties, 
through  their  respective  counsel,  agreed. 

A great  many  witnesses  were  called  by  the  plaintiff  and  by 
the  defence.  Out  of  a perplexing  and  at  times  bewildering  array 
of  variation  in  recollection  (and  at  times,  it  appeared  to  me, 
speculation  on  the  part  of  witnesses),  the  events  which  occurred 
at  the  said  meeting  on  the  night  of  30th  March  may  be  distilled 
and  clarified. 

During  the  course  of  the  said  ratepayers’  meeting  (the  plain- 
tiff and  the  defendant  both  being  members  of  the  school  board) 
an  election  was  held  in  which  lines  were  strictly  drawn,  and  the 
contest  keen.  Sometime  after  the  result  of  the  election  had  been 
proclaimed  by  the  defendant,  who  occupied  the  chair,  and  at  or 
near  the  completion  of  the  proceedings,  a verbal  altercation  took 
place  between  the  plaintiff  and  the  defendant.  Voices  were 
raised,  charges  and  counter-charges  were  hurled,  feelings  ran 
high,  and  the  zeal  and  enthusiasm  of  the  opposing  electors  be- 
came most  pronounced.  The  plaintiff  and  the  defendant  en- 
gaged in  heated  controversy.  The  defendant  was  taunted  by 
the  plaintiff  to  the  effect  that  he  was  not  sufficiently  smart  this 
time  to  win  the  election  for  his  candidate.  During  the  course 
of  the  wrangling  between  the  plaintiff  and  the  defendant,  I find 
as  a fact,  the  defendant  did  say  to  the  plaintiff:  “I  still  say  you 
are  a Jew,  there  are  two  kinds  of  Jews,  a white  one  and  a black 
one,  and  you  are  a white  Jew.”  And  after  some  further  dis- 
cussion between  the  plaintiff  and  the  defendant,  acrimonious  in 
character,  the  defendant  said:  “I  heard  you  were  a Jew  the  time 
(or  the  day)  of  your  mysterious  fire.” 

Many  witnesses  called  by  the  plaintiff  said  the  words  used 
were  “a  convenient  fire”,  but  there  is  no  unanimity  among  them 
as  to  the  identical  expression  used.  One  witness  says  '‘a  con- 
venient fire”,  another  ‘‘a  very  convenient  fire”,  another  “a  most 
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convenient  fire’',  and  another,  James  Scott,  an  ex-member  of  the 
Port  Hope  police  force,  failed  to  hear  anything  about  a fire. 

I find  myself  unable  to  accept  the  evidence  referable  to  the 
use  of  the  words  “a  convenient  fire”.  I prefer  to  accept  and  do 
accept  the  evidence  of  those  witnesses  who  testified  that  the 
words  used  were  “a  mysterious  fire”.  I accept  the  evidence  of 
those  witnesses  who  say  that  the  defendant  during  this  melee 
had  called  the  plaintiff  “a  cheap  bastard”. 

. . the  law  recognizes  in  every  man  a right  to  have  the 
estimation  in  which  he  stands  in  the  opinion  of  others  unaffected 
by  false  statements  to  his  discredit”:  per  Cave  J.  in  Bcott  v. 
Sampson  (1882),  8 Q.B.D.  491  at  503.  Any  such  disparagement 
is  an  infringement  of  this  right  and  therefore  a wrongful  act  for 
which  civil  proceedings  will  lie. 

The  disparagement  is  presumed  to  have  injured  the  plain- 
tiff’s reputation  where  the  words  (a)  impute  to  him  a crime  for 
which  he  can  be  made  to  suffer  corporally  by  way  of  punishment; 
(b)  impute  to  him  a contagious  or  infectious  disease;  (c)  are 
spoken  of  him  in  relation  to  his  office,  profession,  or  trade,  and 
are  such  as  would  naturally  tend  to  injure  or  prejudice  his  repu- 
tation therein. 

It  is  not  contended  by  the  plaintiff  that  (b)  or  (c)  is  ap- 
plicable, but  it  is  claimed  that  the  expression  “convenient  fire” 
(if  used)  does  impute  to  him  a crime  (arson)  for  which  he  can 
be  made  to  suffer  corporally  by  way  of  punishment. 

In  ascertaining  whether  the  words  complained  of  are  defama- 
tory or  not,  certain  rules,  under  the  nomenclature  of  “canons  of 
construction”  have  been  laid  down  in  Gatley  on  Libel  and  Slan- 
der, 3rd  ed.  1937,  pp.  131-2,  as  follows: 

“(i)  Where  nothing  is  alleged  to  give  them  an  extended 
meaning,  the  words  must  be  construed  in  their  natural  and 
ordinary  meaning,  i.e.,  in  the  meaning  in  which  men  of  ordinary 
intelligence  would  be  likely  to  understand  them  . . . 

“(ii)  Where  the  words  are  alleged  by  innuendo  or  other- 
wise to  have  an  extended  or  secondary  meaning,  the  manner  of 
their  publication,  the  occasion  of  their  publication,  the  persons  to 
whom  they  were  published,  and  all  the  circumstances  affecting 
their  meaning  in  the  particular  case,  must  be  taken  into  con- 
sideration in  determining  whether  the  words  are  defamatory  or 
not. 


Lever  v*  George, 


Mackay  J.  119 


“(iii)  The  burden  of  proof  is  on  the  party  who  alleges  that 
the  words  complained  of  were  understood  in  a meaning  other 
than  their  natural  and  ordinary  meaning,  and  in  that  meaning 
were  either  defamatory  or  non-defamatory  as  the  case  may  be. 

“(iv)  The  meaning  in  which  the  defendant  intended  the 
words  to  be  understood  is  immaterial  in  determining  whether  the 
words  are  defamatory  or  not. 

“(v)  The  words  must  be  construed  as  a whole.” 

I am  of  the  opinion  that  the  expression  “cheap  bastard”  was 
nothing  other  than  a term  of  abuse.  Where  the  words  do  not 
fall  under  one  of  the  heads  to  which  I have  already  made  refer- 
ence, namely,  words  imputing  a criminal  offence,  words  spoken 
imputing  a contagious  disease,  and  words  spoken  in  relation  to 
office,  profession  or  trade,  a man  can  maintain  an  action  of 
slander  only  if  he  can  prove  that  he  has  suffered  special  damage 
as  a natural  and  probable  result  of  their  publication  “and  this 
is  so,  however  disgraceful  the  slanderous  imputation  may  be, 
and  however  certain  it  is  that  it  will  injure  the  reputation  of 
the  plaintiff”:  Jones  v.  Jones  et  al,,  [1916]  1 K.B.  351,  affirmed 
[1916]  2 A.C.  481.  Thus  it  has  been  held  that  no  action  will 
lie  in  the  absence  of  special  damage  for  calling  a man  a hypocrite, 
a rogue  or  rascal,  a cheat,  a cad,  a bastard,  a bankrupt,  a swin- 
dler, a crook,  a villain,  a liar  and  fraud,  or  a blackleg  or  gambler. 
In  such  cases  “the  damage  actually  done  is  the  very  gist  of  the 
action”  and  “must  be  proved  specially  and  with  certainty”:  Rat- 
cliff e V.  Evans,  [1892]  2 Q.B.  524. 

The  question  which  falls  for  determination  by  the  Court  is: 
Does  the  expression  “mysterious  fire”  impute  to  the  plaintiff  the 
commission  of  a crime  for  which  he  can  be  made  to  suffer  cor- 
porally? I am  of  the  opinion  that  no  such  imputation  can  be 
drawn  or  tortured  from  such  an  expression,  and  in  arriving  at 
this  conclusion  I am  taking  into  consideration  the  manner  of 
publication,  and  the  things  relative  to  which  the  words  were 
published  and  which  the  defendant  knew  or  ought  to  have  known 
would  influence  those  to  whom  it  was  published  in  putting  a 
meaning  on  the  words,  remembering  that  there  are  probably  no 
words  so  plain  that  they  may  not  be  published  with  reference  to 
such  circumstances  and  to  such  person  knowing  those  circum- 
stances as  to  convey  a meaning  very  different  from  that  which 
would  be  understood  from  the  same  words  used  under  different 
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circumstances.  It  is  well-recognized  law  that  the  Court  may 
and  should  examine  not  only  the  words  charged  in  the  state- 
ment of  claim,  but  also  all  the  other  words  used  at  the  same 
time,  and  all  the  other  circumstances  of  the  case,  and  in  the 
language  of  Riddell  J.  in  Ward  v.  McBride  (1911),  24  O.L.R. 
555  at  564:  . . if  the  facts  are  such  that,  taken  all  together, 

they  shew  that  the  alleged  slanderous  words  do  not  impute  what 
is  in  fact  a crime,  and  that  no  reasonable  bystander  would  con- 
sider them  as  imputing  a crime,  the  jury  cannot  be  permitted  to 
hold  the  defendant  liable  as  if  he  had  imputed  a crime  in  fact.” 

I have  not,  generally  speaking,  in  this  connection,  quoted 
authorities  to  show  that  particular  words  have  been  held  in 
particular  cases  to  be  defamatory  because  the  meaning  of  par- 
ticular words  may  vary  with  the  context,  and  the  circumstances 
in  which  they  were  published,  and:  “Even  when  the  meaning  of 
the  words  has  been  ascertained,  the  defamatory  tendency  must 
be  tested  by  the  opinion  of  reasonable  men,  which  varies  from 
time  to  time  with  the  changes  of  public  opinion” : 20  Halsbury's 
Laws  of  England,  2nd  ed.  1936,  p.  398. 

I am  respectfully  of  opinion,  therefore,  that  no  right-thinking 
man  could  impute  to  the  plaintiff  the  commission  of  a criminal 
offence  because  of  the  expression  “mysterious  fire”  used  in  the 
manner  and  under  the  circumstances  the  evidence  reveals  the 
words  were  used  in  the  case  at  bar. 

The  action  must  be  dismissed. 

I desire,  however,  to  mark  my  disapproval  of  the  language 
which  I find  as  a fact  was  used  within  the  body  of  a public 
meeting  in  which  women  and  some  young  people  were  present, 
and  that  I may  express  that  disapproval  in  a material  way,  the 
order  of  the  Court  is  that  the  action  shall  be  dismissed  without 
costs. 

Action  dismissed  without  costs. 

Solicitor  for  the  plaintiff:  J.  C.  M.  German,  Cobourg. 

Solicitor  for  the  defendayit:  Arthur  W.  S.  Greer,  Oshawa. 
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[LeBEL  J.] 

Composers,  Authors  and  Publishers  Association  of  Canada  Limited 
V*  Western  Fair  Association* 

Copyright — Infringement — Special  Statutory  Exception — Performance  of 
Musical  Work  at  Agricultural-industrial  Exhibition — Nature  of  Ex- 
hibition— Special  Charge  for  Admission  to  Grandstand,  etc. — Per- 
formance “without  motive  of  gain”— The  Copyright  Act,  R.S.C.  1927, 
c.  32,  s.  17(1)  (vii),  as  re-enacted  by  1938,  c.  27,  s.  2(2). 

In  s.  17(1)  (vii)  of  The  Copyright  Act,  as  re-enacted  in  1938,  which  pro- 
vides that  “the  performance  without  motive  of  gain  of  any  musical 
work  at  any  agricultural,  agricultural-industrial  exhibition  or  fair” 
shall  not  be  an  infringement  of  copyright,  the  all-important  word  is 
the  word  “motive”,  and  it  is  in  this  word  alone  that  the  paragraph 
differs  in  essence  from  its  previous  form,  since  “gain”  as  here  used 
must  be  synonymous  with  “profit”  or  “pecuniary  gain”.  Canadian 
Performing  Rights  Society  Limited  v.  Lombardo,  [1939]  O.R.  262, 
agreed  with.  Where,  therefore,  it  is  admitted  that  the  motive  in 
providing  such  a performance  is  to  entertain  and  please  persons 
attending  the  exhibition  and  stimulate  attendance,  the  performance 
is  within  the  exception  and  there  is  no  infringement  of  copyright, 
even  if  an  incidental  pecuniary  gain  has  in  fact  been  made.  Canadian 
Performing  Right  Society  Ltd.  v.  Canadian  National  Exhibition  Asso- 
ciation, [1934]  O.R.  610;  Canadian  Performing  Right  Society  Ltd.  v. 
Canadian  National  Exhibition  Association,  [1938]  O.R.  476,  dis- 
tinguished. 

The  words  “by  the  directors”  in  s.  17(1)  (vii)  qualify  the  word  “perform- 
ance” at  the  beginning  of  the  paragraph,  and  not  the  word  “held”. 
The  annual  “Western  Fair”  at  London,  as  conducted  in  1948,  is  to  be 
regarded  as  an  agricultural-industrial  exhibition,  notwithstanding  the 
carrying  on  of  many  other  activities,  such  as  entertainments,  for 
which  a special  admission  fee  is  charged. 

An  action  to  restrain  an  infringement  of  copyright,  for 
damages,  and  for  other  relief. 

18th  October  1949.  The  action  was  tried  by  LeBel  J.  with- 
out a jury  at  Toronto. 

H.  E.  Manning,  K.C.,  for  the  plaintiff. 

M.  J.  Grant,  K.C.,  for  the  defendant. 

14th  January  1950.  LeBel  J.: — In  this  case  the  parties 
agreed  upon  a statement  of  the  salient  facts  upon  which  the^^ 
relied  and  no  testimony  was  heard.  From  this  statement  and 
from  the  pleadings  it  appears  that  the  plaintiff  is  the  owner  of 
the  Canadian  copyright  in  two  popular  musical  works  entitled 
“Begin  the  Beguine”  and  “Tea  for  Two”  and  alleges  infringe- 
ment by  the  defendant  association  during  the  holding  of  its 
annual  “Western  Fair”  at  London  in  September  1948.  And  it 
also  appears  that  both  compositions  were  played  at  that  time 
by  bands  which  were  under  the  control  of  the  defendant  asso- 
ciation. The  sole  defence  pleaded  and  argued  is  that  there  has 
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been  no  infringement  of  copyright  by  reason  of  s.  17(1)  (vii)  of 
The  Copyright  Act,  R.S.C.  1927,  c.  32,  as  re-enacted  by  s.  2(2) 
of  The  Copyright  Amendment  Act,  1938,  2 Geo.  VI,  c.  27. 

Among  other  things,  the  statement  of  facts  and  the  legisla- 
tion therein  referred  to  show  that  the  defendant  association  is 
a corporation  incorporated  by  statute  of  the  Province  of  Ontario, 
1887,  50  Vic.,  c.  89,  amended  by  The  City  of  London  Act  (No.  1), 
1946,  10  Geo.  VI,  c.  125.  Its  membership  is  comprised  generally 
of  . persons  “decided  upon”  by  the  directors,  classified  as 
“honorary  members”,  and  of  “representative  members”  consist- 
ing of  three  sections,  viz.,  the  “city  council  section”,  the  “civic 
section”  and  the  “agricultural  section”.  The  city  council  section, 
as  its  name  indicates,  comprises  the  mayor  and  the  aldermen  of 
the  City  of  London;  the  other  two  sections  consist  of  persons 
appointed  annually  by  many  public  bodies  and  organizations. 
The  provisions  governing  the  directors  are  found  in  s.  9 of  the 
1887  Act,  as  re-enacted  by  The  City  of  London  Act  (No.  1), 
1946,  which  reads : 

“The  affairs  of  the  association  shall  be  managed  by  a board 
of  twenty-seven  directors  consisting  of  the  members  of  the  city 
council  section  and  eighteen  elected  directors,  nine  of  whom  shall 
be  elected  from  and  by  the  members  of  the  civic  section  and  nine 
from  and  by  the  members  of  the  agricultural  section  of  the 
membership,  the  warden  of  the  County  of  Middlesex  and  the 
past  presidents  of  the  association  shall  ex  officio  be  members  of 
the  board  of  directors.  The  election  of  directors  shall  take  place 
annually  and  shall  be  conducted  in  such  manner  as  may  from 
time  to  time  be  prescribed  by  the  by-laws  of  the  association.” 

By  its  Act  of  incorporation  the  defendant  is  authorized  and 
empowered  generally  to  conduct  exhibitions  for  the  promotion 
of  agriculture,  industries,  arts  and  sciences  generally  and  for 
such  purposes  to  exhibit  any  and  every  variety  of  thing  and 
being  found  in  animal  and  vegetable  life  and  every  kind  and 
variety  of  mineral;  to  exhibit  products,  wares,  goods,  merchan- 
dise, machinery,  mechanical  inventions  and  improvements  of 
every  nature,  name  and  kind,  and  such  as  are  generally  exhibited 
at  fairs,  including  the  various  processes  of  manufacturing;  to 
exhibit  paintings  and  statuary  of  any  and  every  nature  or  kind; 
to  exhibit  and  develop  the  points  and  qualities  of  the  several 
breeds  of  horses  and  other  animals,  by  such  competitive  tests 
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as  may  be  humane  and  proper  and  as  may  be  deemed  expedient, 
and  to  make  such  other  exhibits  as  may  be  in  conformity  with 
its  purposes  and  objects. 

The  pertinent  parts  of  s.  17(1)  of  The  Copyright  Act,  upon 
which,  as  I have  said,  the  defendant  relies  for  its  defence,  read: 

‘‘Copyright  in  a work  shall  be  deemed  to  be  infringed  by  any 
person  who,  without  the  consent  of  the  owner  of  the  copyright, 
does  anything  the  sole  right  to  do  which  is  by  this  Act  conferred 
on  the  owner  of  the  copyright: 

“Provided  that  the  following  acts  shall  not  constitute  an 
infringement  of  copyright: — 

“(vii)  The  performance  without  motive  of  gain  of  any 
musical  work  at  any  agricultural,  agricultural-industrial  ex- 
hibition or  fair  which  receives  a grant  from  or  is  held  under 
Dominion,  provincial  or  municipal  authority,  by  the  directors 
thereof,’"’ 

In  the  statement  of  facts  two  of  the  essential  provisions  of 
para,  vii  are  admitted,  viz.,  first,  that  in  1948  the  defendant 
association  received  contributions,  or  grants,  towards  its  ex- 
penses from  both  the  federal  and  provincial  Departments  of 
Agriculture  and,  second,  that  the  holding  of  the  Western  Fair 
in  that  year  was  authorized  not  only  by  the  Corporation  of  the 
City  of  London — as  I understand  counsel  for  the  plaintiff  to 
imply  in  his  argument — but  also  by  s.  2 of  the  defendant’s  Act 
of  incorporation  which  authorizes  and  empowers  the  defendant 
association  to  hold  its  fair  “either  permanently  or  periodically”. 

Mr.  Manning’s  first  contention  has  to  do  with  the  nature  or 
extent  of  the  defendant  association’s  fair  or  exhibition.  He  says 
that  the  activities  carried  on  as  the  Western  Fair  in  1948  went 
far  beyond  those  generally  associated  with  an  agricultural-in- 
dustrial exhibition  and  that  it  lost  any  immunity  it  might  claim 
under  the  section  for  that  reason.  Complaint  was  made  about 
vaudeville  and  acrobatic  acts  and  fireworks  displays  in  front  of 
the  grandstand  and  about  a horse  show  and  an  art  exhibit  held 
in  other  places  in  the  fair-grounds,  particularly  since  fees  in 
addition  to  those  charged  for  admission  to  the  fair-grounds 
proper  were  charged  to  witness  these  enclosed  performances  and 
displays.  Objection  was  also  taken  to  the  admitted  fact  that: 
“As  part  of  the  inducement  to  purchase  tickets  for  the  Western 
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Fair,  every  ticketholder  who  purchased  tickets  offered  by  way 
of  advance  sale  was  entitled  to  participate  in  the  draw  for  31 
different  prizes  advertised  to  have  an  aggregate  value  of 
$6,000.00.”  But,  as  stated,  the  prizes  were  offered  as  an  induce- 
ment to  the  public  to  purchase  tickets.  This  method  of  stimu- 
lating the  advance  sale  of  tickets,  if  novel,  did  not  change  the 
character  of  the  defendant’s  fair,  nor  did  the  fact,  also  objected 
to,  that  there  were  “exhibits  sponsored  by  the  Forestry  Depart- 
ment of  the  Province  of  Ontario  and  other  exhibits  with  respect 
to  vacation  and  travel,  and  as  well  municipal  exhibits  in  con- 
nection with  the  Thames  Valley  authority  and  a proposed  plebis- 
cite in  connection  with  a covered  market  in  the  City  of  London, 
all  of  which  were  open  to  view  by  the  public”. 

It  would  be  idle  to  review  the  nature  and  extent  of  the  various 
activities  carried  on  at  the  Western  Fair  in  1948.  In  my  view 
they  were  those  usually  associated  with  a large  promotion  of  its 
kind,  and  there  are  no  facts  from  which  it  can  be  inferred  that 
the  forms  of  amusement  and  entertainment  were  out  of  pro- 
portion to  an  honest  attempt  by  the  defendant  to  attain  the 
purposes  and  objects  set  forth  in  its  Act  of  incorporation.  The 
performances  and  displays  complained  about  are,  in  my  opinion, 
part- — to  some  people,  an  important  part — of  a modern  Canadian 
fair  or  exhibition,  and  the  fact  that  additional  fees  were  charged 
to  witness  them  does  not  assist  the  plaintiff  if  the  interpretation 
I propose  to  put  upon  the  exemption  is  the  correct  one.  I have 
concluded,  therefore,  that  the  Western  Fair  as  conducted  in  1948 
was  an  agricultural-industrial  exhibition  or  fair  within  the  mean- 
ing of  the  paragraph. 

The  plaintiff’s  next  submission  is  that  the  performances  of 
the  copyrighted  musical  works  were  not  “without  motive  of 
gain”.  To  deal  with  that  argument,  which  requires  careful 
consideration,  it  is  necessary  to  review  briefly  the  history  of  the 
exemption  and  the  decided  cases. 

Until  1931  the  performance  of  copyrighted  musical  works  at 
a fair  or  exhibition  held  under  the  Dominion,  provincial  or  munic- 
ipal authority  was  deemed  to  be  an  infringement  unless  the  i 
consent  of  the  owner  of  the  copyright  was  first  obtained.  By  I 

ii 

the  Dominion  statutes  for  that  year,  c.  8,  s.  6,  the  paragraph  | 
granting  immunity  without  consent — then  numbered  viii — ^was  j 
enacted.  It  read:  “The  performance  without  private  profit  of  ! 
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any  musical  work  at  any  agricultural  exhibition  or  fair  which 
is  held  under  Dominion,  Provincial,  or  Municipal  authority.” 

That  paragraph  was  considered  by  the  late  Chief  Justice  of 
the  High  Court  in  Canadian  Performing  Right  Society  Ltd.  v. 
Canadian  National  Exhibition  Association , [1934]  O.R.  610, 
[1934]  4 D.L.R.  154.  Speaking  about  the  additional  fees 
charged  for  admission  to  the  grandstand  enclosure  and  the 
entertainment  put  on  there,. he  said:  “.  . . the  defendants  charged 
an  entrance  fee  and  desired  to  make  the  entertainment  as  nearly 
as  possible  self-supporting,  and  indeed  directly  profitable  if  it 
could  be  made  profitable.”  He  concluded  at  p.  624  as  follows: 

“Certainly,  the  defendants  in  putting  on  the  entertainment 
acted  for  their  private  profit,  and  I do  not  think  that  they  have 
established  their  contention  that  the  performance  complained  of 
was  without  private  profit,  merely  by  proving  that  there  were 
no  net  profits.” 

By  The  Copyright  Amendment  Act,  1936,  c.  28,  s.  6,  the 
paragraph  was  amended  to  read:  “The  performance  without 
private  profit  of  any  musical  work  at  any  agricultural,  agricul- 
tural-industrial exhibition,  or  fair,  which  receives  a grant  from 
or  is  held  under  dominion,  provincial  or  municipal  authority, 
provided  that  such  performance  shall  be  deemed  to  be  given 
without  private  profit  if  the  only  fees  which  are  paid,  are  paid  to 
the  individual  performers  or  their  agents,  and  provided,  further, 
that  such  fees  are  not  dependent  upon  the  attendance  at  the 
exhibition  or  fair.” 

As  will  have  been  observed  the  words  “without  private  profit” 
were  retained,  but  a proviso  was  added  which  attempted  to 
define  the  type  of  performance  which  was  to  be  deemed  to  be 
given  without  private  profit. 

As  thus  amended  the  paragraph  came  before  our  Court  again 
in  Canadian  Performing  Right  Society  Ltd.  v.  Canadian  National 
Exhibition  Association,  [1938]  O.R.  476,  [1938]  2 D.L.R.  621. 
All  that  need  be  said  about  that  decision  is  that  Greene  J.  con- 
cluded that  the  grandstand  show  there  complained  of  was  not 
within  the  proviso  because  fees  were  paid  to  persons  other  than 
the  “individual  performers  or  their  agents”. 

By  The  Copyright  Amendment  Act,  1938,  c.  27,  s.  2(2), 
para,  viii  became  the  present  para.  vii.  The  words  “without 
private  profit”  went  out  in  favour  of  “without  motive  of  gain”, 
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the  proviso  disappeared  and  the  words  “by  the  directors  thereof’ 
appeared  at  the  end  of  the  paragraph. 

In  Canadian  Performing  Rights  Society  Ltd,  v.  Lombardo, 
[1939]  O.R.  262,  [1939]  2 D.L.R.  680,  the  paragraph  as  now 
framed  was  considered  by  J.  G.  Kelly  J.  and  later  by  the  Court 
of  Appeal.  The  trial  judge  concluded  that  the  word  “gain” 
meant  “pecuniary  gain”;  and,  with  respect,  I think  that  he  gave 
sound  reasons  to  support  his  view.  At  p.  265  he  referred  to  the 
New  English  Dictionary  definition  of  the  word  “gain”,  which 
is:  “Increase  of  possessions,  resources  or  advantages  of  any 
kind,  consequent  on  some  action  or  change  of  conditions;  an 
instance  of  this;  profit,  emolument;  opposed  to  loss.”  Pre- 
sumably meaning  to  disregard  the  instance  cited  in  the  definition, 
he  said : 

“It  will  be  seen  that  if  the  foregoing  definition  of  ‘gain’  is 
substituted  for  the  word,  the  subsection  becomes  practically 
meaningless  and  ineffective  for  any  purposes  connected  with  the 
section  of  which  it  forms  a part.  It  is  not  possible  for  honest 
directors  to  authorize  any  performance  for  any  motive  other 
than  that  of  getting  some  advantage  for  the  fair  or  exhibition 
which  they  direct.  Parliament  must  have  expected  directors 
to  act  honestly  as  directors.  It  seems  equally  plain  that  Parlia- 
ment intended  that  in  some  circumstances  the  performance  of 
copyright  musical  works  at  a fair  such  as  the  one  with  which 
this  case  is  concerned  could  take  place  without  the  consent  of 
the  owner  of  the  copyright  and  without  being  an  infringment  of 
that  copyright.  If  the  word  ‘gain’,  is  given  its  full  ordinary 
meaning,  it  seems  to  me  that  every  unlicensed  performance 
authorized  by  directors  would  be  outside  the  purview  of  clause 
(vii)  and  would  constitute  an  infringement.” 

He  then  recognized  the  rule  of  construction  that  words  used 
in  a statute  should  be  taken  first  in  their  plain  ordinary  sense, 
but  added:  “It  is  also  a rule  that  any  meaning  or  construction 
that  would,  if  adopted,  render  meaningless  or  ineffective  an 
enactment  of  the  Legislature  must  be  avoided  if  at  all  possible”, 
referring,  of  course,  to  that  well-known  rule  which  is  discussed 
in  Maxwell  on  The  Interpretation  of  Statutes,  9th  ed.  1946,  at 
pp.  207  et  seq.,  under  the  heading:  “Presumption  against  intend- 
ing injustice  or  absurdity”. 
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He  then  said  in  effect  that  an  examination  of  the  language 
of  The  Copyright  Act  shows  by  its  whole  context  that  the  word 
“gain”  must  be  understood  to  mean  “pecuniary  gain”,  and  I 
share  his  view  for  the  reasons  he  gave  as  well  as  for  others. 
The  words  “profit”  and  “gain”  each  have  several  meanings. 
Sometimes  neither  word  signifies  monetary  or  pecuniary  en- 
hancement, and  an  instance  of  this  is  provided  by  the  Biblical 
passage:  “For  what  doth  it  profit  a man,  if  he  gain  the  whole 
world,  and  suffer  the  loss  of  his  own  soul.” — Matthew  16:  26. 

Again  on  occasion  both  words  are  used  in  a monetary  sense 
as  I think  they  have  been  throughout  the  history  of  para.  vii. 
I am  satisfied  that  the  word  “gain”  was  inserted  instead  of 
“profit”  in  the  1938  amendment  because  it  was  desired  to  intro- 
duce the  subject  of  motive  into  the  legislation  for  the  first  time. 
The  draftsman  simply  seized  upon  the  phrase  “motive  of  gain” 
for  the  reason  that  it  is  a common  phrase  in  our  language 
whereas  “motive  of  profit”  is  not.  That  is,  I have  no  doubt, 
the  explanation.  Furthermore,  to  hold  that  “gain”  signifies 
advantage — any  advantage  whatever — is  absurd,  for  unless  the 
word  is  used  to  signify  monetary  or  pecuniary  gain  no  perform- 
ance of  a musical  work  would  ever  be  immune.  The  mere 
motive  to  gain  immunity  from  infringement,  being  an  advantage 
certainly,  would  in  itself  be  a motive  of  gain  and  would  thus 
deprive  the  performance  of  the  immunity  sought. 

When  the  word  “gain”  is  thus  interpreted,  one  immediately 
realizes  that  “without  pecuniary  or  monetary  gain”  means  the 
same  thing  as  “without  private  profit”  in  the  words  of  the  para- 
graph before  the  1938  amendment,  and,  as  I have  said,  the  late 
Chief  Justice  of  the  High  Court  in  the  first  Canadian  Performing 
Right  Society  case  held  in  circumstances  similar  to  those  here 
that  the  defendant  in  that  case  had  been  guilty  of  infringment; 
and  that  in  somewhat  similar  circumstances  Mr.  Justice  Greene 
in  the  second  Canadian  Performmg  Right  Society  case  held 
likewise. 

It  cannot  be  doubted  that  Parliament  had  something  definite 
in  mind  when  it  enacted  the  amendment  of  1938  and,  as  I have 
intimated,  I regard  the  word  “motive”  in  the  present  paragraph 
as  the  all-important  one.  The  law  is  not  generally  concerned 
with  motives  but  it  is  different  where  it  is  so  expressly  stated, 
as  here.  In  the  first  two  Canadian  Performing  Right  Society 
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cases  the  Court  followed  the  general  rule  and  looked  at  results 
rather  than  motives.  It  was  not  concerned  with  whether  the 
defendants  there  were  actuated  by  motives  other  than  the 
making  of  private  profit.  They  had  made  profits,  or  in  the 
circumstances  were  assumed  to  have  made  them,  by  charging 
additional  entrance  fees  to  the  grandstand  enclosures  and  the 
Court  therefore  held  that  the  performances  were  not  without 
private  profit.  But  in  my  opinion  the  introduction  of  the  word 
“motive”  in  the  present  paragraph  changes  all  that. 

What  was  the  motive  of  the  defendant  association  or  of  its 
directors  in  arranging  for  the  performances  about  which  com- 
plaint is  now  made?  By  its  Act  of  incorporation  the  defendant 
is  clearly  a non-profit  association  or  corporation  “authorized  and 
empowered  generally  to  conduct  exhibitions  for  the  promotion  of 
agriculture,  industries,  arts  and  sciences”.  That  is  its  prime 
object  and  nothing  appears  in  the  admitted  facts  from  which  it 
could  be  successfully  argued  that  in  arranging  for  the  band  per- 
formances here  the  defendant  association  was  motivated  by  some 
other  object,  such,  for  example,  as  monetary  “gain”.  Actually 
the  defendant’s  motive  is  clearly  set  forth  in  para.  15  of  the 
agreed  statement  of  fact  as  follows : 

“The  motive  of  the  Directors  of  the  Defendant  in  causing 
the  Defendant  to  employ  the  said  performers  and  bands  and  in 
having  them  play  the  said  musical  works  was  to  provide  enter- 
tainment for  and  to  please  those  attending  The  Western  Fair 
and  to  make  the  Western  Fair  one  which  would  be  largely 
attended  by  the  public.” 

This  admission  in  my  view  precludes  the  plaintiff  from  now 
taking  the  position  that  pecuniary  gain  was  the  motive  which 
actuated  the  defendant’s  directors  in  arranging  for  the  band 
performances,  even  though  the  defendant  may  have  made  an 
incidental  gain  of  that  nature. 

Mr.  Manning’s  last  contention  is  to  the  effect  that  the  words 
“by  the  directors  thereof”  at  the  end  of  para,  vii  qualify  not 
the  word  “performance”  in  the  first  line  but  the  words  “held  ; 
under”  in  the  fourth  line  (as  the  paragraph  is  printed  in  the  j 
1938  Dominion  statutes).  He  submits  that  the  phrase  “by  the  ! 
directors  thereof”  was  inserted  in  1938  in  order  to  enable  an  |I 
association  such  as  the  defendant  to  qualify  for  exemption  if  its  j 
fair  was  held  solely  upon  the  authority  of  its  own  directors.  Con-  j 
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strued  that  way,  he  says,  the  paragraph  means  that  a perform- 
ance, to  be  exempt,  must  be  one  which  is  without  motive  of 
gain  either  by  an  association  or  by  other  persons,  such  as  the 
members  of  the  two  bands  which  admittedly  played  the  copy- 
righted works  in  this  case  for  money.  In  my  opinion  that  is  a 
forced  construction.  Not  only  does  it  violate  more  than  one 
grammatical  rule  but  it  deprives  the  concluding  phrase  of  its 
only  possible  antecedents,  viz.,  either  the  word  “performance” 
or  the  words  “exhibition  or  fair”. 

In  Canadian  Performing  Rights  Society  Ltd.  v.  Lombardo ^ 
supra,  the  trial  judge  gave  cogent  reasons,  in  my  opinion,  for 
concluding  that  the  words  “by  the  directors”  qualify  the  word 
“performance”,  and  while  the  Court  of  Appeal  reversed  the 
judgment  at  trial,  implicit  approval  of  that  construction  is  to 
be  found  at  p.  272,  where  Hasten  J.A.  said: 

“In  order  to  secure  the  benefit  of  this  exception  it  is  essential 
that  the  defendant  should  shelter  himself  under  the  aegis  of  the 
directors,  for,  in  my  view,  this  clause  on  its  true  construction 
confers  immunity  on  a defendant  only  if  he  can  so  shelter  him- 
self, for  it  is  a performance  by  the  directors  immediately  or 
mediately  that  under  the  statute  confers  immunity.  In  other 
words,  did  the  directors  exercise  control  over  the  performance 
of  the  musical  compositions  complained  of?” 

As  I have  said,  the  admitted  facts  make  it  clear  that  the 
directors  exercised  control  over  the  performance  of  the  musical 
compositions  complained  of  here. 

In  the  result  the  action  must  be  dismissed  with  costs. 

Action  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Manning,  Mortimer  d Kennedy, 
Toronto. 

Solicitors  for  the  defendant:  Vining,  Dyer  d Grant,  London. 
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Industrial  Acceptance  Corporation  Limited  v»  Munro  and  Parker. 

Conditional  Sales — Filing  of  Agreement — Effect  of  Late  Filing — Who  is 
'‘subsequent  purchaser^’ — The  Conditional  Sales  Act,  R.S.O.  1937, 
c.  182,  s.  2(1). 

The  words  “subsequent  purchaser”  in  s.  2(1)  of  The  Conditional  Sales 
Act  mean  one  who  buys  at  any  time  after  the  original  purchase,  and 
not  one  who  buys  after  the  expiry  of  the  ten-day  period  prescribed 
for  filing  the  contract.  Reich  v.  Neeb,  [1948]  O.R.  459;  Hulbert  et  ah 
V.  Peterson  (1905),  36  S.C.R.  324;  Hodgins  v.  Johnston  (1880),  5 O.A.R. 
449,  distinguished.  The  purpose  of  requiring  registration  under  The 
Conditional  Sales  Act  is  to  protect  purchasers  who  acquire  property 
on  the  faith  of  possession  and  to  preclude  those  who  have  given 
possession,  upon  an  agreement  under  which  property  is  retained,  from 
asserting  the  right  of  property  as  against  one  who  buys  on  the  faith 
of  the  possession. 

A further  effect  of  the  language  used  in  s.  2(1)  is  that  the  invalidity 
of  the  provision  that  property  shall  remain  in  the  original  seller,  as 
against  a subsequent  purchaser  for  value,  in  good  faith  and  without 
notice,  relates  back  to  the  time-  of  the  original  sale.  If,  therefore, 
the  contract  is  not  filed  within  the  prescribed  time  a buyer  from  the 
original  buyer  can  give  good  title,  even  though  the  sale  is  made 
before  the  expiration  of  the  ten-day  period. 

An  action  for  damages  for  conversion. 

21st  November  1949.  The  action  was  tried  by  Smily  J. 
without  a jury  at  London, 

A.  R,  Douglas,  K.C.,  for  the  plaintiff. 

W.  J.  Beaton,  K.C.,  and  G.  A.  R.  Leake,  for  the  defendant. 

14th  January  1950.  Smily  J.: — The  plaintiff  is  a corpora- 
tion carrying  on  business  in  the  Province  of  Ontario  for  the 
purpose  of  purchasing  conditional  sales  contracts  and  chattel 
mortgages  with  respect  to  various  types  of  merchandise  and  the 
defendants  carry  on  business  as  operators  of  an  automobile 
service  station  and  automobile  sales  agency  in  the  city  of  Wood- 
stock,  in  the  county  of  Oxford. 

On  or  about  the  2nd  February  1949  the  plaintiff  purchased 
from  Burns  Motor  Sales  a conditional  sale  contract  dated  the 
said  2nd  February  1949,  between  one  Andrew  H.  Vanderhaegen 
as  purcnaser  and  the  said  Burns  Motor  Sales  as  vendors  cover- 
ing the  sale  and  purchase  of  an  automobile,  upon  which  con- 
ditional sale  contract  there  is  owing  the  sum  of  $1,604.75  which 
was  to  be  payable  in ‘monthly  instalments  for  17  consecutive 
months.  An  assignment  of  the  said  conditional  sale  contract 
was  duly  made  by  the  said  vendors  to  the  plaintiff.  The  said 
conditional  sale  contract  contained  the  following  provisions: 
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“2.  Title  to  said  goods  shall  remain  in  Vendor  at  Purchaser’s 
risk  until  all  amounts  due  hereunder,  or  any  renewals  or  ex- 
tensions hereof  or  of  said  note,  or  under  any  judgment  secured, 
are  paid  in  cash.” 

“5.  Time  is  of  the  essence  of  this  agreement  and  if  Pur- 
chaser defaults  hereunder  ....  all  remaining  instalments  shall, 
without  notice,  become  due  and  payable  and  Vendor  may  forth- 
with take  possession  of  said  goods  ...” 

The  home  address  of  the  purchaser,  Andrew  H.  Vander- 
haegen,  was  given  in  the  purchaser’s  statement,  which  apparently 
forms  part  of  the  contract,  as  ‘‘R.R.  #1,  Simcoe,  Ont.”  The 
contract  purported  to  be  signed  at  London,  in  the  county  of 
Middlesex,  the  place  of  business  of  the  vendor.  The  said  con- 
ditional sale  contract  was  filed  on  or  about  the  4th  February 
1949  in  the  office  of  the  Clerk  of  the  County  Court  of  the  County 
of  Middlesex  but  not  in  the  office  of  the  Clerk  of  the  County 
Court  of  the  county  in  which  the  said  purchaser  resided  at  the 
time  of  the  sale,  namely,  the  county  of  Norfolk,  until  on  or  about 
8th  March  1949.  On  or  about  the  9th  February  1949  the  de- 
fendants purchased  the  said  automobile  from  the  said  Andrew 
H.  Vanderhaegen  in  the  ordinary  course  of  their  business  for 
the  price  of  $1,650,  which  was  paid  by  cheque  for  $750  to  the 
said  Vanderhaegen  and  the  delivery  to  him  of  another  auto- 
mobile valued  at  $900.  The  above  facts  are  not  in  dispute,  nor 
is  the  fact  that  Vanderhaegen  represented  to  the  defendants  that 
the  said  first  mentioned  automobile  was  free  from  encumbrance, 
and  the  defendants  had  no  knowledge  or  notice  of  the  existence 
of  the  conditional  sale  contract.  The  defendants  sold  the  auto- 
mobile on  1st  March  1949.  The  plaintiffs  say  that  nothing  has 
been  paid  upon  the  said  conditional  sale  contract;  that  there  is 
now  owing  thereon  the  sum  of  $1,604.75;  that  they  are  not  able 
to  find  the  said  automobile  to  take  possession  of  it  under  the 
terms  of  the  conditional  sale  contract.  The  plaintiffs  further 
say  that  the  defendants  have  converted  the  said  automobile  to 
their  own  use,  by  reason  of  which  the  plaintiffs  have  suffered 
damages  in  the  sum  of  $1,604.75. 

The  position  taken  by  the  defendants  is  that  they  are  subse- 
quent purchasers  without  notice  in  good  faith  and  for  valuable 
consideration  within  the  meaning  of  The  Conditional  Sales  Act, 
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R.S.O.  1937,  c.  182,  s.  2(1),  and  plead  the  said  Act.  The  said 
provisions  read  in  part  as  follows: 

“2. — (1)  Where  possession  of  goods  is  delivered  to  a pur- 
chaser, or  a proposed  purchaser  or  a hirer  of  them,  in  pursuance 
of  a contract  which  provides  that  the  ownership  is  to  remain  in 
the  seller  or  lender  for  hire  until  payment  of  the  purchase  or 
consideration  money  or  part  of  it,  as  against  a subsequent  pur- 
chaser or  mortgagee  claiming  from  or  under  the  purchaser, 
proposed  purchaser  or  hirer,  without  notice  in  good  faith  and 
for  valuable  consideration,  such  provision  shall  be  invalid,  and 
such  purchaser,  or  proposed  purchaser  or  hirer,  shall  be  deemed 
the  owner  of  the  goods,  unless  . . . 

“(h)  [amended  by  1938,  c.  5,  s.  2]  within  ten  days  after  the 
execution  of  the  contract  a true  copy  of  it  is  filed  in  the  office  of 
the  clerk  of  the  county  or  district  court  of  the  county  or  district 
in  which  the  purchaser,  proposed  purchaser  or  hirer  resided  at 
the  time  of  the  sale  or  hiring  and  the  renewal  statement,  if  any, 
is  filed  as  provided  in  s.  3h.” 

Practically  the  sole  question  involved  is  whether  the  de- 
fendants were  subsequent  purchasers  within  the  meaning  of  The 
Conditional  Sales  Act.  This  in  effect  means  whether  a subse- 
quent purchaser  is  one  who  purchases  at  any  time  after  the 
original  purchase  or  one  who  purchases  after  ten  days  after  the 
execution  of  the  conditional  sale  contract,  within  which  time  it 
is  to  be  filed  in  the  office  of  the  Clerk  of  the  County  Court  of 
the  county  in  which  the  original  purchaser  resided  at  the  time 
of  the  sale.  This  question  apparently  has  never  come  before  the 
Courts  for  determination  although  the  effect  of  registration 
requirements  in  other  Acts,  particularly  The  Bills  of  Sale  and 
Chattel  Mortgage  Act,  R.S.O.  1937,  c.  181,  has  been  considered 
by  the  Courts. 

The  contention  of  the  plaintiff  is  that  “subsequent  purchaser” 
within  the  meaning  of  The  Conditional  Sales  Act  is  one  who 
purchases  after  the  expiration  of  the  ten  days  within  which  a 
copy  of  the  contract  is  to  be  filed,  and  that  as  to  anything  done 
within  those  ten  days  it  is  not  necessary  to  file  the  contract  to 
preserve  the  validity  of  the  provision  with  respect  to  ownership 
remaining  in  the  seller. 

In  the  case  of  Reick  v.  Neeh,  [1948]  O.R.  459,  [1948]  3 
D.L.R.  711,  the  Court  of  Appeal  considered  the  words  “subse- 
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quent  purchasers”  in  s.  22  of  The  Bills  of  Sale  and  Chattel  Mort- 
gage Act,  which,  in  part,  reads  as  follows: 

‘Tn  the  event  of  the  permanent  removal  of  the  goods  and 
chattels  from  the  county  ...  in  which  the  goods  and  chattels 
were  at  the  time  of  the  execution  of  the  mortgage  to  another 
county  . . . before  the  payment  and  discharge  of  the  mortgage, 
a copy  of  the  mortgage  . . . certified  under  the  hand  of  the  clerk 
in  whose  office  it  was  registered,  and  under  the  seal  of  the  court, 
shall  be  filed  with  the  proper  officer  ...  of  the  county  ...  to 
which  the  goods  and  chattels  are  removed  within  two  months 
from  such  removal,  otherwise  the  mortgage  shall  be  null  and 
void  as  against  creditors  of  the  mortgagor  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith  for  valuable 
consideration.” 

It  was  there  held  that  the  words  “subsequent  purchasers”  in 
that  section  meant  persons  who  bought  after  the  expiration  of 
the  time  prescribed  for  re-registration.  Reference  was  made  to 
the  case  of  HuTbert  et  al.  v.  Peterson  (1905),  36  S.C.R.  324.  I 
quote  from  the  judgment  of  Mr.  Justice  Hogg  at  p.  467: 

“There,  the  statute  under  consideration  was  s.  29  of  The 
Bills  of  Sale  Ordinance  of  the  North-West  Territories.  This 
section  is  in  almost  the  same  language  as  s.  22  of  the  Ontario 
Bills  of  Sale  and  Chattel  Mortgage  Act,  except  that  the  certified 
copy  of  the  mortgage  was  required  to  be  filed  in  the  district  to 
which  the  chattels  had  been  removed  within  three  weeks  of 
such  removal,  instead  of  within  two  months  as  required  by  the 
Ontario  statute.  The  facts  as  reported  were  that  one  McDonald 
mortgaged  certain  chattels  to  the  defendant  in  the  action,  Hul- 
bert,  who  had  registered  his  mortgage  in  the  district  of  Edmon- 
ton in  which  the  chattels  were  located.  The  mortgagor  removed 
the  goods  into  the  district  of  Calgary,  and,  within  three  weeks 
from  the  time  of  such  removal,  sold  them  to  the  plaintiff  in  the 
action,  Peterson.  Some  two  months  later  a bailiff  acting  for 
Hulbert  seized  the  goods  and  took  them  out  of  the  plaintiff’s 
possession.  The  action  was  then  brought  by  Peterson,  the  pur- 
chaser of  the  chattels,  for  conversion,  and  judgment  was  re- 
covered by  him  for  $125.  After  the  removal  of  the  goods  by 
the  mortgagor  into  the  Calgary  district,  the  mortgagee  failed 
to  file  a certified  copy  of  the  mortgage  within  three  weeks  as 
provided  by  s.  29  of  the  ordinance. 
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“The  Court  was  of  the  opinion  that  the  manner  in  which 
the  section  was  to  be  interpreted  depended  upon  the  construction 
to  be  put  upon  the  words  'subsequent  purchasers’  in  the  section 
of  the  ordinance.  The  Court  below  held  that  a 'subsequent 
purchaser’  in  the  ordinance  meant  a purchaser 'subsequent  to  the 
removal,  and  not  subsequent  to  the  expiration  of  the  three  weeks 
within  which  the  certified  copy  of  the  mortgage  must  be  filed. 

''Sedgewick  J.  delivered  the  judgment  of  the  Supreme  Court 
of  Canada,  and,  at  p.  327,  said: 

''  ‘The  only  question  involved  in  this  case  therefore  is:  Was 
the  plaintiff’s  title  subject  to  the  defendant  Hulbert’s  mort- 
gage? . . . 

“ ‘We  are  all  of  opinion  that  the  appeal  must  be  allowed, 
because  in  our  view  the  expression  “subsequent  purchaser”  in 
the  section  just  quoted  [s.  29  of  The  Bills  of  Sale  Ordinance] 
means  a purchaser  after  the  expiration  of  the  three  weeks  speci- 
fied as  the  period  within  which  the  mortgagee  must  file  his  mort- 
gage. During  those  three  weeks  he  had  all  the  rights  which 
the  common  law  and  the  Bills  of  Sale  Ordinance  secured  to  him, 
and  any  dealing  with  them  by  the  mortgagor  was  in  violation 
of  or  repugnant  to  those  rights  within  that  period  and  absolutely 
unavailing  as  against  the  mortgagee.’  ” 

Reference  was  also  made  in  Reich  v.  Neeb,  supra^  to  s.  24 
of  The  Bills  of  Sale  and  Chattel  Mortgage  Act,  which  provides 
for  the  registering  of  a renewal  statement  each  year,  in  default 
of  which  the  mortgage  shall  cease  to  be  valid  as  against  subse- 
quent purchasers  in  good  faith  for  valuable  consideration.  The 
provision  in  this  section  was  dealt  with  in  the  case  of  Hodgins 
V.  Johnston  (1880),  5 O.A.R.  449,  which  is  also  referred  to,  and 
the  Chief  Justice  of  Ontario  quotes  from  the  judgment  of  Chief 
Justice  Moss  therein  as  follows: 

“In  my  opinion  this  construction  accords  with  the  recognized 
object,  and  with  the  express  language  of  that  enactment.  What 
was  the  object  of  requiring  the  refiling  with  an  appropriate 
statement  sanctioned  by  an  oath?  Clearly  to  prevent  mort- 
gages, which  had  been  wholly  or  partially  satisfied,  from  re- 
maining as  apparent  charges  to  their  original  extent.  There 
was  no  intention  of  protecting  persons  who  purchased  or  took 
mortgages,  while  the  mortgage  appeared  to  be  in  full  vitality. 
Then  what  is  the  language  used  to  effect  this  object?  That 
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unless  refiled,  the  mortgage  shall  cease  to  be  valid  as  against 
creditors  and  subsequent  purchasers  and  mortgagees,  for  valuable 
consideration.  Until  the  end  of  the  year,  it  is  to  remain  in  force; 
then  unless  refiled  it  is  to  cease  to  be  valid.  Then  the  statute 
opens  the  door  to  creditors,  whenever  their  claims  arose,  and  to 
persons  who  subsequently  become  purchasers  or  mortgagees. 
The  mortgage  is  not  to  be  treated  as  null  and  void  from  its  in- 
ception; it  simply  then  expires.  But  that  penalty  upon  neglect 
cannot  deprive  the  mortgagee  of  his  right  as  against  a pur- 
chaser from  a mortgagor  during  the  full  validity  of  the  mort- 
gage.” 

It  will  be  observed  that  the  provision  with  respect  to  renewal 
statements  in  the  case  of  chattel  mortgages  has  a somewhat 
different  object  and  effect  from  that  of  the  provision  in  The 
Conditional  Sales  Act,  when  one  has  in  mind  the  purpose  of  The 
Conditional  Sales  Act,  namely,  to  protect  purchasers  who 
acquire  property  on  the  faith  of  possession  and  to  preclude 
those  who  have  given  possession  upon  an  agreement  under  which 
the  property  is  retained,  notwithstanding  that  possession  is  given, 
from  asserting  the  right  of  property  as  against  one  who  has 
purchased  on  the  faith  of  the  possession.  I think  that  in  con- 
struing the  meaning  of  this  provision  of  The  Conditional  Sales 
Act  one  should  take  the  ordinary  grammatical  sense  of  the  form 
and  position  of  the  wording.  Doing  this,  surely  the  words 
“subsequent  purchaser”,  which  follow  the  reference  to  the 
original  purchaser,  refer  to  a purchaser  following  such  original 
purchase  without  regard  to  the  matter  of  time,  so  long  as  it 
follows  the  original  purchase.  How  otherwise  would  such  a 
second  purchaser  protect  himself?  If  the  sale  were  made  to  him 
when  his  vendor  knew  that  the  goods  had  not  been  paid  for,  and 
was  therefore  intentionally  defrauding  the  purchaser,  such  pur- 
chaser would  probably  not  be  informed  of  the  correct  date  of  the 
original  purchase  or,  at  any  rate,  could  not  rely  on  such  infor- 
mation, so  that  he  could  only  protect  himself  by  waiting  for  ten 
days  and  then  searching  as  to  whether  a conditional  sale  contract 
had  been  filed  respecting  the  goods.  If  one  had  not  been  filed 
he  would  be  entitled  to  assume  that  his  vendor  was  the  owner 
of  the  goods.  If,  on  the  other  hand,  a conditional  sale  contract 
had  been  filed  respecting  these  goods,  he  could  then  take  steps 
to  recoup  himself  against  his  vendor  for  any  loss  which  he  had 
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sustained.  It  would  appear  that  in  Hodgins  v.  Johnston,  supra, 
the  Court  was  giving  effect  to  the  form  and  position  of  the  word- 
ing in  the  particular  statutory  provision  therein  under  considera- 
tion. It  will  be  noted  that  the  words  “subsequent  purchaser*' 
follow  the  statement  that  the  mortgage  “shall  be  null  and  void’* 
and  also  the  provision  for  the  registration  of  the  certified  copy 
of  the  mortgage.  In  my  opinion,  therefore,  the  situation  is 
distinguishable  from  the  case  at  bar,  and  the  interpretation  of 
the  words  “subsequent  purchaser”  in  the  foregoing  provision  to 
mean  a purchaser  after  the  expiration  of  the  time  within  which 
the  mortgagee  must  file  his  mortgage  does  not  require  that  the 
expression  “subsequent  purchaser”  in  The  Conditional  Sales  Act 
means  a purchaser  after  the  time  within  which  the  conditional 
sale  contract  must  be  filed.  It  seems  to  me  that  in  Hidhert  et  dl, 

V.  Peterson  the  Court  was  doing  nothing  more  than  interpreting 
these  words  as  they  appeared  in  the  statutory  provision  there 
being  considered. 

I am  therefore  of  the  opinion  that  the  words  “subsequent 
purchaser”  in  s.  2(1)  of  The  Conditional  Sales  Act  mean  a pur- 
chaser subsequent  to  or  following  the  original  purchase,  that  is 
the  purchase  in  which  the  conditional  sale  contract  is  entered 
into,  or  rather  the  purchase  wherein  is  made  the  contract  which 
provides  that  the  ownership  is  to  remain  in  the  seller.  I am 
further  of  the  opinion  that  the  effect  of  the  language  used  is 
that  the  invalidity  of  the  provision  for  ownership  remaining  in  j 
the  vendor,  as  against  such  purchaser,  relates  back  to  the  time 
of  the  original  sale.  The  result  therefore  in  the  case  at  bar  is 
that  the  provision  in  question  is  void  as  against  the  defendants 
and  Vanderhaegen,  who  sold  to  the  defendants,  is  deemed  to  | 
have  been  at  that  time  the  owner  of  the  automobile  and  it  fol-  j 
lows  that  the  plaintiff’s  action  fails.  The  action  is  therefore  j 
dismissed  with  costs.  j 

j 

Action  dismissed  with  costs.  j 

Solicitors  for  the  plaintiff:  Douglas,  McCallum  d Lamon,  I 
London.  I 

Solicitors  for  the  defendants : Beaton  d Bell,  Toronto.  j 
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[WELLS  J.] 

Re  Cox* 

Charities — Charitable  Bequests — Validity — General  Charitable  Intention 

— Whether  Public,  or  Appreciable  Section  thereof,  to  be  Benefited — ■ 

Exception  in  Case  of  Trust  for  Relief  of  Poverty. 

It  is  clear  on  the  authorities  that  a gift  to  trustees  to  hold  for  charitable 
purposes,  without  further  definition  of  those  purposes,  constitutes  a 
valid  charitable  bequest.  Re  Stewart  (1925),  28  O.W.N.  479,  applied; 
In  re  Fades;  Eades  v.  Fades,  [1920]  2 Ch.  353,  referred  to. 

Although  it  is  well  established  that  a charitable  trust,  to  be  valid,  must 
be  for  public  rather  than  for  private  purposes,  i,e.,  that  it  must  be  for 
the  benefit  of  the  public  generally  or  an  “appreciably  important  class” 
thereof  {Verge  v.  Somerville  et  al.,  [1924]  A.C.  496  at  499,  applied; 
Gilmour  v.  Coats  et  al.,  [1949]  A.C.  426,  referred  to),  there  is  now  an 
established  exception  in  the  case  of  trusts  for  the  relief  of  poverty, 
and  such  trusts  may  be  limited  in  their  effect  to  persons  who  claim  by 
reason  of  a personal  relationship  to  some  individual  or  corporation 
ie.g.,  employees  or  former  employees  of  a particular  company,  or 
their  dependents).  In  re  Compton;  Powell  v.  Compton,  [1945]  Ch. 
123;  In  re  Hobourn  Aero  Components  Limited^ s Air  Raid  Distress 
Fund',  Ryan  v.  Forrest,  [1946]  Ch.  194;  Gibson  et  al.  v.  South  Ameri- 
can Stores  {Gath  & Chaves),  Ld.  et  al.,  [1949]  2 All  E.R.  985,  applied; 
earlier  authorities  reviewed.. 

It  is  not  necessary,  for  the  determination  of  the  validity  of  a trust  of 
the  last-named  kind,  that  there  should  be  evidence  that  persons  in- 
tended to  be  benefited  have  need  of  relief  from  poverty.  The  Court 
is  not  required  to  enter  upon  an  inquiry  of  this  nature. 

A MOTION  for  the  opinion,  advice  and  direction  of  the  Court. 

28th  April  and  12th  May  1949.  The  motion  was  heard  by 
Wells  J.  in  Weekly  Court  at  Toronto. 

Beverley  Matthews,  K.C.,  and  W.  C.  Terry,  for  the  trustees 
of  H.  C.  Cox,  applicants. 

Hon.  8.  A.  Hayden,  K.C.,  for  the  executors  of  Mrs.  Cox. 

J,  J.  Robinette,  K.C.,  and  J.  W.  Blain,  for  the  board  of 
directors  of  The  Canada  Life  Assurance  Company,  and,  by 
order,  J.  J.  Robinette,  K.C.,  for  employees  of  the  company. 

H.  C.  Walker,  K.C.,  for  Miss  Louise  Shepard. 

D.  L.  McCarthy,  K.C.,  for  Alfred  H.  Cox. 

H,  J,  McLaughlin,  K.C.,  for  William  Burt  Shepard. 

J.  D..,Arnup,  for  Margaret  Jane  Ardagh  and,  by  appoint- 
ment, for  next-of-kin  not  named  in  the  will. 

W.  H.  Noble,  for  Douglas  Cox  Ames. 

F.  T.  Watson,  K.C.,  for  the  Official  Guardian. 

F.  Costello,  for  The  Public  Trustee. 

27th  January  1950.  Wells  J.: — ^This  is  an  application  for 
the  advice  and  direction  of  the  Court  as  to  the  residuary  trusts 
in  the  last  wills  and  testaments  of  the  late  Herbert  Coplin  Cox 
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and  of  his  widow,  the  late  Mrs.  Louise  Bogart  Cox.  At  the 
opening  of  the  argument  an  application  was  made  to  have 
the  Court  appoint  Mr.  Robinette  to  represent  the  employees 
of  The  Canada  Life  Assurance  Company  who  might  benefit 
under  the  gifts  in  question,  and  Mr.  Arnup  to  represent  any 
of  the  next-of-kin  who  were  not  specifically  mentioned  in  the 
wills  of  the  testator  and  testatrix.  Orders  were  made  ac- 
cordingly. The  questions  arising  under  each  will  were  argued 
together. 

While  a number  of  similar  questions  were  asked  in  each 
notice  of  motion,  only  question  (1)  (a)  was  argued  before  me. 

It  was  agreed  by  counsel  that  on  answering  this  I would  remit 
the  matter  back  to  Weekly  Court  for  further  consideration 
when  the  parties  so  desired. 

While  there  are  differences  in  the  various  bequests  in  the 
two  wills,  the  clauses  disposing  of  the  residue  in  each  case 
are,  for  all  practical  purposes,  identical.  The  question  is  the 
same  in  respect  of  each  will.  Subject  to  the  prior  directions 
the  trustees  are  directed  to  hold  the  balance  of  the  residue  of 
the  estate  of  the  testator  upon  trust: 

“To  PAY  the  income  thereof  in  perpetuity  for  charitable 
purposes  only;  the  persons  to  benefit  directly  in  pursuance  of 
such  charitable  purposes  are  to  be  only  such  as  shall  be  or 
shall  have  been  employees  of  The  Canada  Life  Assurance 
Company  and/or  the  dependents  of  such  employees  of  said 
The  Canada  Life  Assurance  Company;  subject  to  the  fore- 
going restrictions,  the  application  of  such  income,  including 
the  amounts  to  be  expended  and  the  persons  to  benefit  there- 
from, shall  be  determined  by  the  Board  of  Directors  of  the 
said  The  Canada  Life  Assurance  Company,  as  they,  the  said 
Board  of  Directors,  in  their  absolute  discretion  shall  from 
time  to  time  decide.  The  Trust  Fund  is  to  be  known  as  'The 
Cox  Foundation’  in  memory  of  the  family  whose  name  has  | 
been  so  long  associated  with  the  said  Company.” 

The  question  asked  of  me  is:  “Is  this  disposition  a valid 

charitable  bequest?” 

It  is,  I think,  quite  clear  on  the  authorities  that  a -gift  to 
hold  for  charitable  purposes  only,  without  a further  direction,  i| 
is  good  and  sufficient  to  constitute  a valid  charitable  bequest,  j 
As  Kelly  J.  said  in  Re  Stewart  (1925),  28  O.W.N.  479  at  480;  ! 
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“The  bequest  of  The  balance  of  the  interest  on  mortgage  in- 
vestments to  be  used  for  charitable  purposes  as  my  executors 
may  deem  best’  and  the  bequest  of  ‘principal  to  be  given  to 
such  charities  as  my  executors  may  deem  most  deserving’  are 
not  void  for  uncertainty,  but  are  good  and  valid  charitable 
bequests.” 

The  English  authorities  on  this  point  are  quoted  in  Tudor 
on  Charities,  5th  ed.  1929,  at  p.  3.  The  matter  was  also  dis- 
cussed by  Sargant  J.  in  the  case  of  In  re  Eades;  Eades  v.  Eades, 
[1920]  2 Ch.  353.  In  the  result  Sargant  J.  held  that  the  par- 
ticular gift  being  considered  by  him  was  not  a good  charitable 
gift.  The  direction  in  that  case  was  to  pay  to  such  religious, 
charitable  and  philanthropic  objects  as  the  testator’s  wife  and 
two  other  trustees  might  appoint. 

In  the  case  at  bar,  however,  the  payment  of  income  is 
limited  “for  charitable  purposes  only”  and  I think  there  can 
be  no  question  that  this  gift  must  be  deemed  to  be  for  any  of 
the  four  purposes  which  the  authorities  have  laid  down  as 
compendiously  describing  charitable  trusts. 

Also  it  is  to  be  noted  that  under  the  scheme  of  both  wills 
no  land  is  directed  to  be  held  for  the  purposes  of  charity, 
but  powers  of  postponement  and  eventual  realization  are  given 
to  the  trustees  and  what  the  directors  of  the  intended  charity 
get  is  the  benefit  of  the  whole  residuary  estate  to  be  realized 
by  the  executors.  It  would  appear  to  be  quite  clear  that  The 
Mortmain  and  Charitable  Uses  Act,  R.S.O.  1937,  c.  147,  does 
not  apply  to  this  bequest  although  it  is  interesting  to  note  that 
the  definition  of  charitable  uses  in  that  statute  would  appear 
to  be  identical  with  the  general  headings  which  the  Courts 
have  used  to  define  the  term  “charity”  in  a long  series  of 
decisions.  In  this  connection  reference  may  be  made  to  Re 
Barrett  (1905),  10  O.L.R.  337. 

Charitable  purposes  under  our  law  may  be  generally 
described  in  the  words  used  by  Lord  Macnaghten  in  his  celebrated 
judgment  in  The  Commissioners  for  Special  Purposes  of  the 
Income  Tax  v.  Pemsel,  [1891]  A.C.  531  at  583,  where  he  adopted 
the  argument  used  by  Sir  Samuel  Romilly  before  Lord  Eldon 
in  the  case  of  Morice  v.  The  Bishop  of  Durham  (1805),  10 
Ves.  521  at  531,  32  E.R.  947.  As  Lord  Macnaghten  pointed 
out  at  pp.  580-1: 
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‘That  according  to  the  law  of  England  a technical  meaning 
is  attached  to  the  word  ‘charity,’  and  to  the  word  ‘charitable’ 
in  such  expressions  as  ‘charitable  uses,’  ‘charitable  trusts,’  or 
‘charitable  purposes,’  cannot,  I think,  be  denied.  The  Court 
of  Chancery  has  always  regarded  with  peculiar  favour  those 
trusts  of  a public  nature  which,  according  to  the  doctrine  of 
the  Court  derived  from  the  piety  of  early  times,  are  considered 
to  be  charitable.  Charitable  uses  or  trusts  form  a distinct 
head  of  equity.  Their  distinctive  position  is  made  the  more 
conspicuous  by  the  circumstance  that  owing  to  their  nature 
they  are  not  obnoxious  to  the  rule  against  perpetuities,  while 
a gift  in  perpetuity  not  being  a charity  is  void.  Whatever 
may  have  been  the  foundation  of  the  jurisdiction  of  the  Court 
over  this  class  of  trusts,  and  whatever  may  have  been  the  origin 
of  the  title  by  which  these  trusts  are  still  known,  no  one  I 
think  who  takes  the  trouble  to  investigate  the  question  can 
doubt  that  the  title  was  recognised  and  the  jurisdiction  estab- 
lished before  the  Act  of  43  Eliz.  and  quite  independently  of 
that  Act.  The  object  of  that  statute  was  merely  to  provide 
new  machinery  for  the  reformation  of  abuses  in  regard  to 
charities.  But  by  a singular  construction  it  was  held  to  author- 
ize certain  gifts  to  charity  which  otherwise  would  have  been 
void.  And  it  contained  in  the  preamble  a list  of  charities  so 
varied  and  comprehensible  that  it  became  the  practice  of  the 
Court  to  refer  to  it  as  a sort  of  index  or  chart.  At  the 
same  time  it  has  never  been  forgotten  that  the  ‘objects  there 
enumerated,’  as  Lord  Chancellor  Cranworth  observes  [in  The 
University  of  London  v.  Yarrow  (1857),  1 De  G.  & J.  72  at  79, 
44  E.R.  649],  ‘are  not  to  be  taken  as  the  only  objects  of  j 
charity  but  are  given  as  instances.’  ” j 

Later  Lord  Macnaghten  said  at  p.  583:  | 

“ ‘Charity’  in  its  legal  sense  comprises  four  principal  divisions;  i 
trusts  for  the  relief  of  poverty;  trusts  for  the  advancement  of  S 
education;  trusts  for  the  advancement  of  religion;  and  trusts  I 
for  other  purposes  beneficial  to  the  community,  not  falling  ; 
under  any  of  the  preceding  heads.  The  trusts  last  referred  j 
to  are  not  the  less  charitable  in  the  eye  of  the  law,  because  j 
incidentally  they  benefit  the  rich  as  well  as  the  poor,  as  indeed,  | 
every  charity  that  deserves  the  name  must  do  either  directly  I 
or  indirectly.”  I 
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As  I have  said,  I must  assume  that  all  these  four  heads 
were  intended  to  be  included  by  these  two  testators  in  the 
phrase  used  by  them  to  denote  the  purpose  for  which  the 
residue  of  their  assets  was  to  be  left,  that  is  “for  charitable 
purposes  only”. 

It  is,  however,  apparent  from  the  authorities  that  a further 
inquiry  must  be  made,  and  that  is  as  to  whether  the  gift  is 
one  for  the  benefit  of  the  public.  As  Lord  Wrenbury  said 
in  delivering  the  judgment  of  the  Judicial  Committee  in  Verge 
V.  Somerville  et  al.,  [1924]  A.C.  496  at  499: 

“To  ascertain  whether  a gift  constitutes  a valid  charitable 
trust  so  as  to  escape  being  void  on  the  ground  of  perpetuity, 
a first  inquiry  must  be  whether  it  is  public — whether  it  is  for 
the  benefit  of  the  community  or  of  an  appreciably  important 
class  of  the  community.  The  inhabitants  of  a parish  or  town, 
or  any  particular  class  of  such  inhabitants,  may,  for  instance, 
be  the  objects  of  such  a gift,  but  private  individuals,  or  a 
fluctuating  body  of  private  individuals,  cannot.  If  this  test  is 
satisfied,  is  it  necessary  to  find,  further,  that  the  class  is  con- 
fined to  poor  persons,  to  the  exclusion  of  persons  not  poor? 
Is  poverty  a necessary  element?  In  argument  it  was  scarcely 
pressed  that  it  is  necessary  and  after  the  decision  in  Goodman 
V.  Mayor  of  Saltash,  7 App.  Cas.  633,  it  was  not  possible  to 
maintain  the  general  proposition  that  it  is.” 

Reference  may  also  be  made  to  the  recent  decision  of  the 
House  of  Lords  in  Gilmour  v.  Coats  et  al.,  [1949]  A.C.  426, 
[1949]  1 All  E.R.  848. 

Now,  under  the  wills  in  question  the  persons  who  are  to 
benefit  “are  to  be  only  such  as  shall  be  or  shall  have  been 
employees  of  The  Canada  Life  Assurance  Company  and/or 
the  dependents  of  such  employees  of  the  said  The  Canada  Life 
Assurance  Company”,  and  there  is  a further  limitation  giving 
the  directors  of  the  company  a power  to  select  persons  from 
this  class  as  objects  of  the  bounty  of  the  fund  provided.  Is  there 
in  this  group  of  people,  who  comprise  the  past,  present  and 
future  employees  of  the  company,  together  with  their  de- 
pendents, a sufficient  element  of  the  community  to  provide 
that  “appreciably  important  class”  of  the  community  which 
enables  the  Court  to  say  that  the  gift  is  a public  one,  in  the 
sense  already  explained  by  Lord  Wrenbury? 


142 


Ontario  Reports. 


[1950] 


An  examination  of  the  cases  dealing  with  the  matter  leads 
one  to  agree  most  fully  with  the  remarks  of  Lord  Simonds  in 
Gilmour  v.  Coats  et  ol.,  supm,  at  p.  449,  where  he  said: 

‘‘But  it  is,  I think,  conspicuously  true  of  the  law  of  charity 
that  it  has  been  built  up,  not  logically,  but  empirically.  It 
would  not,  therefore,  be  surprising  to  find  that,  while  in  every 
category  of  legal  charity  some  element  of  public  benefit  must 
be  present,  the  court  had  not  adopted  the  same  measure  in 
regard  to  different  categories,  but  had  accepted  one  standard 
in  regard  to  those  gifts  which  are  alleged  to  be  for  the  advance- 
ment of  education  and  another  for  those  which  are  alleged  to 
be  for  the  advancement  of  religion,  and  it  may  be  yet  another 
in  regard  to  the  relief  of  poverty.  To  argue  by  a method  of 
syllogism  or  analogy  from  the  category  of  education  to  that 
of  religion  ignores  the  historical  process  of  the  law.” 

An  examination  of  the  cases  in  question  shows  an  imposing 
variation  of  judicial  opinion  and  one  can  quote  with  great 
sympathy  the  remark  of  the  learned  editor  in  4 Halsbury,  2nd 
ed.  1932,  para.  146,  p.  110,  where  he  says: 

“The  line  of  distinction  between  purposes  of  a public  and 
of  a private  nature  is  fine  and  practically  incapable  of  definition. 
Thus  an  orphanage  for  the  children  of  deceased  railway  servants 
has  been  held  to  be  a public  charity;  and  trusts  for  old  and  i 
worn  out  clerks  of  a particular  firm,  for  the  education  of  chil-  j 
dren  of  employees,  and  for  poor  and  incapacitated  employees, 
of  a company  have  been  held  charitable;  but  a trust  to  con- 
tribute to  the  holiday  expenses  of  the  workpeople  employed  I 
in  a certain  department  of  a company’s  business  has  been  held  j 
not  to  be  a trust  for  public  purposes  but  for  private  individuals 
and  so  not  charitable.” 

The  same  editor’s  later  comment,  where  he  attempts  to 
deduce  a rule  from  the  bewildering  variety  of  judicial  decision  j 
is  of  interest.  As  he  puts  it  (p.  128,  note  i) : “It  is  submitted  j 
that  a gift  to  a section  of  the  public  is  not  charitable  if  the  j 
section  is  so  small  that  the  gift  amounts  to  a gift  to  specified  j 
individuals,  even  though  the  motive  of  the  donor  may  be  to 
accomplish  a purpose  which  would  be  legally  charitable  if  the  | 
objects  of  his  bounty  had  not  been  so  restricted.”  i! 

Counsel  for  those  who  seek  to  establish  that  these  bequests  j 
are  not  good  charitable  bequests  took  the  position  before  me  | 
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as  stated  by  Mr.  Arnup,  to  whose  thorough  and  cogent  argu- 
ment I am  much  indebted,  that  these  bequests  did  not  create 
a valid  charitable  trust  under  any  of  the  four  headings  in  the 
Pemsel  case  because,  as  it  is  put  to  me,  it  is  not  a public 
charity  in  law.  The  matter  has  been  dealt  with  in  a series 
of  cases  in  so  far  as  the  general  question  is  concerned,  com- 
mencing with  the  case  of  In  re  Gosling;  Gosling  v.  Smith  (1900), 
48  W.R.  300.  This  was  followed  by  In  re  Drummond;  Ashworth 
V.  Drummond,  [1914]  2 Ch.  90,  following  which  there  was  a 
further  decision  of  Eve  J.,  the  judge  who  decided  In  re  Drum- 
mond, in  the  case  of  Re  Rayner;  Cloutman  v.  Regnart  (1920), 
122  L.T.  577.  These  cases  are  not  entirely  consistent  one  with 
the  other,  particularly  the  two  decisions  of  Eve  J.  in  In  re 
Drummond  and  Re  Rayner,  and  it  was  argued  by  those  seeking 
to  uphold  the  trust  that  the  correct  principles  were  those  fol- 
lowed in  In  re  Gosling  and  Re  Rayner.  There  have,  however, 
now  been  three  more  recent  decisions  of  the  Court  of  Appeal 
of  England  dealing  with  the  problem  of  the  public  nature  of  a 
charity,  and  a perusal  of  those  decisions  must,  I think,  make 
it  clear  that  the  authority  of  In  re  Gosling  as  to  what  is  a 
portion  of  the  public,  and  that  of  Re  Rayner,  has  been  cut  away 
by  the  subsequent  decisions  and  that  the  correct  reasoning  is 
found  in  In  re  Drummond  and  in  the  later  decisions  of  the  Court 
of  Appeal  in  In  re  Compton;  Powell  v.  Compton  et  al.,  [1945] 
Ch.  123,  [1945]  1 All  E.R.  198,  and  In  re  Hobourn  Aero  Com- 
ponents Limited’s  Air  Raid  Distress  Fund;  Ryan  v.  Forrest, 
[1946]  Ch.  194,  [1946]  1 All  E.R.  501,  and  the  latest  decision 
delivered  in  the  Court  of  Appeal,  subsequent  to  the  argument 
before  me,  in  the  case  of  Gibson  et  al.  v.  South  American  Stores 
(Gath  d Chaves)  Ld.  et  al,  [1929]  W.N.  470.* 

It  may  be  of  some  assistance  if  the  cases  are  briefly  reviewed. 

In  re  Gosling;  Gosling  v.  Smith,  supra,  dealt  with  the  case 
of  certain  funds  left  for  the  purpose  of  pensioning  off  old  and 
worn-out  clerks  of  a certain  firm  of  which  the  testator  had 
been  a partner.  Byrne  J.  upheld  the  charitable  nature  of  the 
bequest  on  two  grounds.  As  he  pointed  out,  among  other 
charitable  objects  enumerated  in  the  statute  of  Elizabeth  the 
“aged’'  and  the  “impotent”  were  especially  mentioned.  The  note' 
of  his  judgment  in  the  report  goes  on  to  point  out  that  in  the* 

*Now  reported,  [1949]  2 All  E.R.  985. 
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judge’s  opinion  “old  and  worn-out  clerks”  came  within  this 
description  and  he  thought  “moreover,  having  regard  to  the 
phrase  ‘pensioning  off’  and  to  the  frame  of  the  gift,  that  poor 
clerks  of  the  firm  and  those  unable  to  properly  provide  for 
themselves  and  their  families  are  intended  to  be  benefited”. 
From  this  aspect  In  re  Gosling  would  appear  to  be  classed  with 
the  cases  which  Lord  Greene  describes  as  “poor  relations”  cases, 
and  as  has  been  said  of  other  decisions  the  fact  of  poverty  may 
have  operated  to  save  the  gift  for  charity. 

On  the  question  as  to  public  purpose  Byrne  J.  said  at  p.  301 : 
“The  fact  that  the  section  of  the  public  is  limited  to  persons 
born  or  residing  in  a particular  parish,  district  or  county,  or 
belonging  to  or  connected  with  any  special  sect,  denomination, 
guild,  institution,  firm,  name,  or  family,  does  not  of  itself  render 
that  which  would  be  otherwise  charitable  void  for  lack  of  a 
sufficient  or  satisfactory  description  or  take  it  out  of  the  category 
of  charitable  gifts.” 

This  was  followed  by  the  decision  of  Eve  J.  in  In  re  Drum- 
mond; Ashworth  v.  Drummond,  supra.  The  gift  there  was  a 
gift  of  preference  shares  to  trustees  to  pay  the  income  there- 
from to  the  directors  of  James  Drummond  & Sons,  Limited  for 
the  purposes  of  contributing  to  the  holiday  expenses  of  work- 
people employed  in  the  spinning  department  of  James  Drum- 
mond & Sons,  Limited,  in  such  manner  as  a majority  of  the 
directors  should  in  their  absolute  discretion  think  fit.  There 
was  no  indication  that  the  relief  in  this  case  was  to  be  limited 
to  those  who  were  in  a condition  of  poverty.  At  p.  96  Eve  J. 
pointed  out  that  he  could  not  judicially  hold  that  such  a large 
body  of  work-people,  working  even  at  a small  wage,  could 
properly  be  regarded  as  being  in  such  a condition  of  poverty 
as  to  be  poor  people  within  the  statute  of  Elizabeth,  and  he 
then  said: 

“Then  it  is  said,  even  if  that  be  so,  the  gift  may  still 
be  a good  charitable  gift  in  that  it  is  a gift  for  general 
public  purposes,  to  be  applied  for  the  benefit  of  a particular 
section  of  the  public,  and  is  within  the  principles  underlying 
that  class  of  case  in  which  a good  charitable  trust  has  been 
held  to  be  created,  not  for  all  the  inhabitants  of  any  particular 
town,  village,  or  borough,  but  for  a particular,  and  very  often 
a small,  section  of  those  inhabitants,  such,  for  example,  as  a 


Re  Cox, 


Wells  J.  145 


trust  for  the  benefit  of  those  possessing  certain  qualifications 
(freemen  of  the  borough),  or  residing  in  certain  tenements,  or 
constituting  a particular  class,  such  as  widows,  or  aged  per- 
sons. I confess  if  I could  have  seen  my  way  to  uphold  the 
gift  on  that  line  of  authority  I should  have  been  pleased  to  do 
so,  because,  undoubtedly,  the  dividing  line  is  a very  fine  one. 
Mr.  Austen-Cartmell  argues  that  the  trust  is  really  a trust  for 
public  purposes,  the  securing  of  a holiday  for  a large  body  of 
the  inhabitants  of  this  particular  city,  and  the  benefiting  there- 
by of  the  general  health  of  the  community;  that  it  only  differs 
from  the  cases  on  which  he  relied  in  that  it  fixes  the  qualifi- 
cation, not  with  reference  to  any  particular  place  of  residence, 
or  to  the  possession  of  any  particular  franchise,  but  with  refer- 
ence to  employment  in  a particular  business,  and  a particular 
department  in  that  business,  and  he  contends  that,  if  a public 
trust  can  be  created  for  the  occupiers  for  the  time  being  of  a 
few  small  cottages  in  a Hampshire  village,  a similar  trust  can 
certainly  be  created  for  the  large  aggregation  of  persons  con- 
stituting for  the  time  being  the  employees  in  some  of  these 
great  industrial  undertakings.  I think  the  answer  to  that  argu- 
ment has  been  supplied  by  Mr.  Clayton  in  the  course  of  his 
reply.  This  is  not  a trust  for  general  public  purposes;  it  is  a 
trust  for  private  individuals,  a fiuctuating  body  of  private  in- 
dividuals it  is  true,  but  still  private  individuals,  and  that  being 
so  it  is  outside  the  line  of  authorities  cited,  and  not  being  for 
public  purposes  it  is  not  charitable,  but  is  void  as  infringing 
the  rule  against  perpetuities.'* 

This  was  followed  by  another  decision  of  Eve  J.  in  the  case 
of  Re  Rayner;  Cloutman  v.  Regnart,  supra.  Here  the  gift  was 
a gift  of  shares  to  be  held  in  trust,  with  a direction  that  the 
income  from  them  should  be  applied  for  the  education  of  the 
children  of  employees  for  five  years  and  upwards  in  the  com- 
pany’s employment,  such  children  to  be  of  the  age  of  fourteen 
years  or  upwards  and  to  be  selected  by  the  governors  of  the 
company  as  the  most  worthy  and  deserving.  At  p.  578  Eve  J. 
said: 

“In  this  case  there  is  present  in  each  gift  an  element  which 
was  wanting  in  Re  Drummond;  Ashworth  v.  Drummond  [supra'] ; 
the  object  of  the  first  gift  is  to  promote  education,  that  of 
the  second  to  alleviate  the  poverty  of  persons  incapacitated 
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from  earning  their  living  by  age,  accident,  illness,  or  other 
causes.  In  Re  Drummond,  the  Court  was  not  able  to  construe 
the  gift  as  restricted  to  the  relief  of  poor  people  within  the 
meaning  of  the  statute  of  Elizabeth,  but  here  the  gifts  are  in 
each  case  for  objects  within  that  statute,  and  are  accordingly 
charitable  gifts.  They  are,  it  is  true,  limited  to  a section  of 
the  public,  but  the  section  intended  to  be  benefited  is  sufficiently 
defined,  and  the  right  to  select  the  particular  recipients  and 
the  power  to  fix  the  allowance  to  be  made  do  not  operate  in 
any  way  to  alter  the  charitable  character  of  the  bequests. 
Both  are  good  charitable  gifts,  and  the  latter,  in  my  opinion, 
entirely  covered  by  the  decision  in  Re  Gosling;  Gosling  v.  Smith 
[supra] 

Reading  the  two  decisions  of  Eve  J.  in  Re  Rayner  and 
In  re  Drummond  with  a thorough  examination  of  the  cases 
in  question,  it  is,  I think,  almost  impossible  to  reconcile  them 
upon  any  consistent  principle  and  the  law  stood  in  this  condition 
when  the  Court  of  Appeal  decided  In  re  Compton;  Powell  v. 
Compton,  [1945]  Ch.  123,  [1945]  1 All  E.R.  198,  where  the 
judgment  of  the  Court  was  delivered  by  the  then  Master  of 
the  Rolls,  Lord  Greene.  In  that  case  a testatrix  provided, 
inter  alia,  that  certain  money  was  to  be  held  by  her  trustees 
and  invested  in  trustee  stocks  under  a trust  forever  for  the 
education  of  certain  Compton,  Powell  and  Montagu  children 
not  over  the  age  of  26  years,  which  she  further  defined.  After 
setting  out  the  trust  and  further  defining  it.  Lord  Greene  quoted 
the  remarks  of  Lord  Wrenbury  already  referred  to  as  to  the 
public  nature  of  the  charitable  trust  and  then  commented  as 
follows  at  p.  129. 

“No  definition  of  what  is  meant  by  a section  of  the  public 
has,  so  far  as  I am  aware,  been  laid  down  and  I certainly  do 
not  propose  to  be  the  first  to  make  the  attempt  to  define  it. 
In  the  case  of  many  charitable  gifts  it  is  possible  to  identify 
the  individuals  who  are  to  benefit  or  who  at  any  given  moment 
constitute  the  class  from  which  the  beneficiaries  are  to  be 
selected.  This  circumstance  does  not,  however,  deprive  the  gift 
of  its  public  character.  Thus,  if  there  is  a gift  to  relieve  the 
poor  inhabitants  of  a parish  the  class  to  benefit  is  readily 
ascertainable.  But  they  do  not  enjoy  the  benefit,  when  they 
receive  it,  by  virtue  of  their  character  as  individuals  but  by 


Re  Cox* 


Wells  J.  147 


virtue  of  their  membership  of  the  specified  class.  In  such  a 
case  the  common  quality  which  unites  the  potential  beneficiaries 
into  a class  is  essentially  an  impersonal  one.  It  is  definable 
by  reference  to  what  each  has  in  common  with  the  others  and 
that  is  something  into  which  their  status  as  individuals  does 
not  enter.  Persons  claiming  to  belong  to  the  class  do  so  not 
because  they  are  A.B.,  C.D.  and  E.F.,  but  because  they  are 
poor  inhabitants  of  the  parish.  If,  in  asserting  their  claim,  it 
were  necessary  for  them  to  establish  the  fact  that  they  were 
the  individuals  A.B.,  C.D.  and  E.F.,  I cannot  help  thinking  that 
on  principle  the  gift  ought  not  to  be  held  to  be  a charitable 
gift,  since  the  introduction  into  their  qualification  of  a purely 
personal  element  would  deprive  the  gift  of  its  necessary  public 
character.  It  seems  to  me  that  the  same  principle  ought  to 
apply  when  the  claimants,  in  order  to  establish  their  status, 
have  to  assert  and  prove,  not  that  they  themselves  are  A.B., 
C.D.  and  E.F.,  but  that  they  stand  in  some  specified  relation- 
ship to  the  individuals  A.B.,  C.D.  and  E.F.,  such  as  that  of 
children  of  employees.  In  such  a case,  too,  a purely  personal 
element  enters  into  and  is  an  essential  part  of  the  qualification, 
which  is  defined  by  reference  to  something,  i.e.,  a personal 
relationship  to  individuals  or  an  individual  which  is  in  its 
essence  non-public.  An  example  of  this  class  of  case  is  to  be 
found  in  In  re  Drummond  [supra] . There  a testator  bequeathed 
shares  to  his  trustees  on  trust  to  pay  the  income  to  the  directors 
of  a company  for  the  purpose  of  contributing  to  the  holiday 
expenses  of  certain  of  its  workpeople.  The  qualification  there- 
fore was  that  of  a particular  relationship  (namely,  that  of  an 
employee  of  the  specified  class)  to  a named  person,  i.e.,  the 
company.  After  dismissing  the  argument  that  the  bequest  ought 
to  be  construed  as  being  one  in  relief  of  poverty.  Eve  J.  dealt 
with  the  contention  that  the  gift  was  'a  gift  for  general  public 
purposes  to  be  applied  for  the  benefit  of  a particular  section 
of  the  public.’  The  following  quotation  from  the  judgment  (at 
p.  96)  brings  out  the  point  which  I am  endeavouring  to  make: 
‘Mr.  Austen-Cartmell  argues  that  the  trust  is  really  a trust 
for  public  purposes,  the  securing  of  a holiday  for  a large  body 
of  the  inhabitants  of  this  particular  city,  and  the  benefiting 
thereby  of  the  general  health  of  the  community;  that  it  only 
differs  from  the  cases  on  which  he  relied  in  that  it  fixes  the 
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qualification,  not  with  reference  to  any  particular  place  of  resi- 
dence, or  to  the  possession  of  any  particular  franchise,  but  with 
reference  to  employment  in  a particular  business,  and  a par- 
ticular department  in  that  business,  and  he  contends  that,  if  a 
public  trust  can  be  created  for  the  occupiers  for  the  time  being 
of  a few  small  cottages  in  a Hampshire  village,  a similar  trust 
can  certainly  be  created  for  the  large  aggregation  of  persons 
constituting  for  the  time  being  the  employees  in  some  of  these 
great  industrial  undertakings.  I think  the  answer  to  that  argu- 
ment has  been  supplied  by  Mr.  Clayton  in  the  course  of  his 
reply.  This  is  not  a trust  for  general  public  purposes;  it  is  a 
trust  for  private  individuals,  a fluctuating  body  of  private  in- 
dividuals it  is  true,  but  still  private  individuals,  and  that  being 
so  it  is  outside  the  line  of  authorities  cited,  and  not  being  for 
public  purposes  it  is  not  charitable,  but  is  void  as  infringing 
the  rule  against  perpetuities.’  The  fact  that  in  cases  where  a 
personal  element  forms  an  essential  part  of  the  qualification 
the  numbers  involved  may  be  large  does  not  appear  to  me  to 
make  any  difference  to  the  principle  to  be  applied.  Once  that 
element  is  present  numbers  can  make  no  difference.  The  gift 
is  in  such  case  a personal  gift.  It  may,  of  course,  fail  for  un- 
certainty, but  that  is  neither  here  nor  there.  As  a personal 
gift  it  will  be  obnoxious  to  the  rule  against  perpetuities;  but  it 
would  not  have  been  affected  by  the  Statute  of  Mortmain. 
I come  to  the  conclusion,  therefore,  that  on  principle  a gift 
under  v^hich  the  beneficiaries  are  defined  by  reference  to  a 
purely  personal  relationship  to  a named  propositus  cannot  on 
principle  be  a valid  charitable  gift.  And  this,  I think,  must  be 
the  case  whether  the  relationship  be  near  or  distant,  whether 
it  is  limited  to  one  generation  or  is  extended  to  two  or  three 
or  in  perpetuity.  The  inherent  vice  of  the  personal  element  is 
present  however  long  the  chain  and  the  claimant  cannot  avoid 
basing  his  claim  upon  it.” 

Looking  at  the  facts  which  the  Court  had  to  consider  in 
In  re  Compton  the  decision  does  not  seem  to  be  open  to 
criticism,  but  it  is  only  fair  to  state  that  the  principles  laid 
down  by  Lord  Greene  seem  to  go  beyond  what  was  necessary 
to  deal  with  the  point  before  the  Court  and  indeed  appear  to 
lay  down  a general  principle  relating  to  the  law  of  charities 
which  had  not  been  so  explicitly  elucidated  in  any  of  the  previous 
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decisions.  If  the  matter  had  rested  there  I might  be  reminded 
of  Sir  Cyril  Atkinson’s  warning  in  Lorentzen  v.  Lydden  and 
Company,  Limited,  [1942]  2 K.B.  202  at  210,  where  he  said: 
'‘Again  and  again  judges  have  been  told  by  the  Court  of 
Appeal  and  the  House  of  Lords  that  words  used  in  previous 
cases  must  be  interpreted  with  reference  to  the  facts  before 
the  court  and  the  issues  with  which  it  was  dealing.” 

As  I have  already  observed  it  is  almost  impossible  to  recon- 
cile the  two  previous  decisions  of  Eve  J.  in  In  re  Drummond 
and  Re  Rayner.  In  discussing  this  apparent  conflict  Lord 
Greene  in  the  Compton  case,  at  p.  134,  said  of  Re  Rayner: 

“Eve  J.  did  not  have  the  advantage  of  any  argument, 
since  the  only  person  interested  in  disputing  the  validity  of 
the  gift  was  the  executor,  who  supported  the  view  that  it  was 
a valid  charitable  gift:  In  a very  short  judgment  Eve  J.  said 

that  there  was  present  an  element  which  was  wanting  in  his 
earlier  decision,  already  quoted.  In  re  Drummond  in  that  the 
object  of  the  gft  was  to  promote  education.  He  distinguished 
In  re  Drummond  on  the  ground  that  in  that  case  the  gift  was 
not  restricted  to  the  relief  of  poor  people  within  the  meaning 
of  the  statute,  and  said  that  in  the  case  before  him  the  gift 
was  for  an  object  within  the  statute  and  was  accordingly  a 
charitable  gift.  He  was  of  opinion  that  the  gift  was  ‘it  is  true 
limited  to  a section  of  the  public,  but  the  section  intended  to 
be  benefited  was  sufficiently  defined.’  I do  not  regard  this  as  a 
satisfactory  decision.  There  was  no  argument;  the  learned 
judge  without  giving  any  reasons  treated  the  gift  as  one  in 
favour  of  a section  of  the  public;  and  in  distinguishing  In  re 
Drummond  he  apparently  overlooked  the  fact  that  in  that  case 
the  absence  of  the  element  of  poverty  was  only  one  of  the 
grounds  of  the  decision.  As  I have  already  pointed  out,  the 
argument  that  the  case  fell  within  the  fourth  of  Lord  Mac- 
naghten’s  classes  was  negatived  on  the  ground  that  the  trust 
in  favour  of  the  employees  of  the  company  was  a trust  not 
for  public  purposes  but  for  private  individuals.  The  decision, 
in  my  opinion,  was  wrong,  so  far  as  it  dealt  with  the  educational 
trust.” 

Counsel  seeking  to  uphold  the  charitable  nature  of  the  trust 
now  under  consideration  argued  before  me  that  while  the 
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authority  of  Re  Rayner  may  have  disappeared  as  a result  of 
the  judgment  of  the  Court  of  Appeal  in  the  Compton  case,  the 
earlier  judgment  in  In  re  Gosling  was  not  affected.  In  so  far 
as  In  re  Gosling  may  be  regarded  as  one  of  the  cases  dealing 
with  the  relief  of  poverty  I would  agree  with  this  contention 
but  the  observations  in  it  as  to  the  public  nature  of  the  group 
which  the  testator  intended  to  benefit  cannot,  I think,  now 
be  held  to  lay  down  any  general  rule  which  subsequent  judges 
should  follow  in  determining  whether  those  intended  to  be 
benefited  form  a sufficient  section  of  the  public.  In  view  of 
the  observations  of  Lord  Greene  already  quoted  it  would  seem 
to  me  that,  as  to  this  aspect  of  the  decision,  if  Re  Rayner  is 
wrong  then  the  reasoning  in  In  re  Gosling  is  equally  so  and 
both  cases  must  be  regarded  as  overruled  by  the  subsequent 
decision  of  the  Court  of  Appeal  in  so  far  as  they  are  authorities 
in  defining  whether  the  gift  is  one  for  the  benefit  of  the  public 
or  an  appreciably  important  section  of  the  public. 

Some  further  light  may  be  thrown  on  the  situation  by  the 
next  case  dealing  with  the  problem,  which  was  a decision  of 
Sir  Raymond  Evershed,  now  Master  of  the  Rolls,  when  he  was 
sitting  as  a judge  of  the  Chancery  Division.  This  was  the  case 
of  In  re  Tree;  Idle  v.  Tree,  [1945]  Ch.  325,  [1945]  2 All  E.R.  65. 
There  the  gift  to  trustees  was  for  the  purpose  of  assisting 
persons  who  resided  in  the  borough  of  Hastings  in  or  prior  to 
the  year  1880,  or  the  descendants  of  such  persons,  to  emigrate 
to  any  of  the  dominions  of  the  British  Empire.  Evershed  J. 
held  that  this  was  a definition  of  a class  to  be  benefited,  not 
by  reference  to  descent  from  some  specified  individual  or  in- 
dividuals selected  by  the  donor  but  by  reference  to  a section  of 
the  public.  As  he  said  at  p.  331: 

“As  I have  already  indicated,  I think  the  essential  quality 
here  is  the  connexion,  albeit  at  one,  or  more  than  one,  remove, 
with  a particular  locality,  Hastings.  True  it  is,  as  Mr.  Cross 
urges,  that  proof  of  ancestry  in  a sense  is  something  personal. 
But,  in  my  view,  proof  of  descent  from  a resident  in  Hastings, 
that  is  not  from  a named  resident  but  from  any  resident,  is, 
within  the  principle  of  In  re  Compton,  proof  of  a quality  which 
is  impersonal  in  the  sense  that,  so  far  as  this  testator  is  con- 
cerned, the  residents,  or  the  descendants  of  residents,  as  in- 
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dividuals,  are  at  no  link  in  the  chain  selected  by  him  as  such, 
nor  is  he  in  the  least  concerned  who  they,  as  individuals  may 
be.  It  is  open  to  any  person  who  can  claim  to  have  the 
characteristic  of  a Hastings  ancestry,  if  I may  so  describe  it, 
to  come  in  and  say:  ‘I  am  a member  of  the  class  entitled  to 

benefit.’  And  that  class,  however  awkwardly  ascertained  or 
defined,  is  a section  or  portion  of  the  general  public.” 

This  was  followed  by  a further  decision  of  the  Court  of 
Appeal  in  1946  in  the  case  of  In  re  Hohourn  Aero  Components 
Limited's  Air  Raid  Distress  Fund]  Ryan  v.  Forrest,  [1946] 
Ch.  194,  [1946]  1 All  E.R.  501.  The  principal  judgment  in 
this  case  was  also  given  by  Lord  Greene  and  was  concurred 
in  by  Morton  and  Somervell  L.JJ.  It  is  to  be  noticed  that 
two  members  of  the  Court,  Lord  Greene  and  Morton  L.J.,  had 
taken  part  in  the  judgment  in  the  Compton  case.  In  this  case 
the  matter  dealt  with  was  a fund  collected  by  the  employees 
of  a company  for  the  purposes  of  a war  emergency  fund.  For 
some  time  the  money  was  used  for  the  purpose  of  buying  com- 
forts for  or  making  money  payments  to  ex-employees  serving 
abroad  or  at  home,  but  later  it  was  used  to  relieve  cases  of 
employees  who  had  suffered  damage  and  distress  from  air 
raids.  Claims  were  entertained  only  from  persons  who  had 
contributed  to  the  fund.  The  fund  was  closed  and  the  appli- 
cation before  the  Court  was  as  to  the  disposition  of  the  surplus 
money  still  in  it.  The  Court  held  that  the  fund  was  not  held 
on  any  charitable  trust.  In  the  course  of  the  argument  Lord 
Greene  reaffirmed  his  belief  in  the  correctness  of  the  view  he 
had  expressed  in  In  re  Compton  and  in  his  judgment  Morton  L.J. 
dealt  with  an  argument  that  had  been  advanced  to  the  Court 
as  to  the  views  there  expressed,  at  p.  208,  as  follows: 

“In  the  course  of  the  argument  of  the  Attorney-General 
and  Mr.  Upjohn  In  re  Drummond  was  criticized,  notwithstand- 
ing the  approval  of  it  indicated  by  this  court  in  In  re  Compton. 
It  was  said  that  any  expressions  of  approval  were  not  neces- 
sary for  the  decision  of  In  re  Compton  and  that  this  court  is 
not  bound  by  them.  I desire  to  say  quite  plainly  that  I entirely 
approve  of  the  decision  in  In  re  Drummond." 

Later,  at  the  bottom  of  the  same  page,  Morton  L.J.  observed 
further : 
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“Charities  are  rightly  privileged  as  regards  freedom  from 
income  tax  and  freedom  from  the  restrictions  imposed  by  the 
rule  against  perpetuities,  and  it  is  important  that  those  privileges 
should  really  be  restricted  to  purposes  which  benefit  the  public 
or  some  section  of  the  public.  I think  In  re  Drummond  im- 
posed a very  healthy  check  upon  the  extension  of  the  legal 
definition  of  'charity,’  and  I suspect  that  if  the  decision  had 
been  the  other  way  it  would  have  been  followed  by  a case  in 
which  it  would  have  been  argued  that,  if  the  provision  of 
holidays  for  the  employees  of  a large  company  was  a charitable 
object,  so  also  was  the  provision  of  holidays  for  employees 
of  a partnership  firm  employing,  say,  one  hundred  persons. 
Next  there  would  have  followed  an  argument  that  the  same 
would  apply  in  the  case  of  a partnership  firm  employing  eight 
persons.  In  the  present  case,  as  I have  said,  the  trust  is  for 
the  employees  of  a particular  company  and  such  a trust  is 
not,  in  my  view,  a trust  for  the  benefit  of  the  community, 
or  of  a section  of  the  community:  see  In  re  Compton” 

It  is  to  be  noted,  however,  that  both  in  In  re  Compton 
and  in  the  Hohourn  case  an  exception  is  admitted  by  Lord 
Greene  and  Morton  L.J.  in  respect  of  what  Lord  Greene  de- 
scribed as  the  “poor  relations”  cases,  that  is  cases  in  which 
the  object  of  the  charitable  gift  was  primarily  the  relief  of 
poverty.  In  a number  of  cases  it  was  held  that  benefits  in 
such  a case  might  be  limited  to  those  who  claimed  by  reason 
of  a personal  relationship  to  the  donor.  In  In  re  Compton 
Lord  Greene  commented  on  these  cases  at  pp.  137-9: 

“I  must  now  turn  to  the  ‘poor  relations’  cases  on  the  analogy 
of  which  Cohen  J.  felt  himself  constrained,  against  his  own 
view,  to  decide  against  the  next  of  kin.  The  authorities  relied 
on  by  the  respondent  are  as  follows.  In  Isaac  v.  De  Friez,  2 
Amb.  595  [27  E.R.  387],  the  gifts  were  (1)  a gift  of  two 
annuities  to  the  poorest  relations  of  the  testator  and  of  his 
wife;  (2)  a gift  of  income  to  one  poor  relation  of  the  testator 
‘for  a portion  in  the  way  of  marriage  and  putting  him  or  her 
out  in  the  world’,  and  (3)  a similar  gift  of  income  to  one  poor 
relation  of  his  wife.  These  gifts  were  upheld  as  good  chari- 
table gifts,  but  no  reasons  for  the  decision  appear  in  the  report. 
This  case  was  followed  in  Attorney -General  v.  Pricey  17  Ves. 
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371  [34  E.R.  143],  where  the  gift  was  in  favour  of  the  testator’s 
‘poor  kinsmen  and  kinswomen  and  their  offspring  and  issue 
which  shall  dwell  in  the  county  of  Brecon.’  Sir  William  Grant 
M.R.  followed  Isaac  v.  De  Friez  saying:  ‘This  seems  to  be  just 

as  much  in  the  nature  of  a charitable  bequest  as  that.  It  is  to 
have  perpetual  continuance,  in  favour  of  a particular  description 
of  poor;  and  is  not  like  an  immediate  bequest  of  a sum  to  be 
distributed  among  poor  relations.’  In  an  earlier  case  White  v. 
White,  7 Ves.  423  [32  E.R.  171],  Sir  William  Grant  had  sup- 
ported as  charitable  a gift  by  a testatrix  for  the  purpose  of 
putting  out  ‘our  poor  relations’  as  apprentices.  By  a codicil 
this  gift  was  confined  to  two  families.  Sir  William  Grant  ap- 
pears to  have  thought  that  the  case  was  similar  to  an  earlier 
case  of  his  own  where  ‘a  great  number  of  Jews  were  the 
objects’;  such  a gift  would  no  doubt  be  regarded  today  as  satis- 
fying the  well-established  rule  that  a good  charitable  gift  must 
be  for  the  benefit  of  the  public  or  a section  of  the  public,  a 
test  which  Sir  William  Grant  does  not  appear  to  have  taken 
into  consideration  in  White  v.  White,  or  in  Attorney -General 
V.  Price,  [supra].  Bernal  v.  Bernal  (1838),  3 Myl.  & Cr.  559 
[40  E.R.  1042],  was  a case  in  which  the  only  matter  decided 
arose  on  the  construction  of  a will  providing  for  poor  relations 
who  were  in  fact  (as  the  will  was  construed)  the  male  descend- 
ants of  certain  named  relatives  of  the  testator.  It  appears 
from  the  petition  that  the  gift  was  established  as  a charity 
under  a decree  of  December  9,  1728.  What  the  reasons  were 
for  the  decision  in  that  behalf  does  not  appear,  and  when 
the  question  of  construction  was  raised  in  1838  before  Lord 
Cottenham  L.C.,  there  was  no  issue  as  to  the  charitable  nature 
of  the  bequest.  In  Browne  v.  Whalley,  [1866]  W.N.  686,  where 
the  gift  was  for  the  relations  of  the  testator  ‘who  might  happen 
to  be  in  want  or  fall  to  decay’,  the  charity  had  similarly  been 
established  by  a decree  of  the  year  1763.  In  GiUan  v.  Taylor, 
L.R.  16  Eq.  581,  the  gift  was  in  favour  of  such  of  the  lineal 
descendants  of  the  testator’s  maternal  uncle  as  they  might 
severally  need.  This  was  held  to  be  a good  charitable  gift 
on  the  authority  of  Isaac  v.  De  Friez  and  Attorney -General  v. 
Price.  In  Attorney -General  v.  Duke  of  Northumberland,  7 Ch. 
D.  745,  the  will,  as  construed  by  Sir  George  Jessel  M.R.,  was 
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in  favour  of  poor  persons  generally  with  a preference  for  poor 
persons  who  were  kindred  of  the  testator,  and  in  that  respect 
the  case  was  similar  to  the  ‘founder’s  kin’  cases.  But  Sir  George 
Jessel  in  his  judgment  referred  to  Isaac  v.  De  Friez  and  Attorney ~ 
General  v.  Price  and  did  not  cast  doubt  on  the  correctness  of 
those  decisions.  From  this  review  of  the  authorities  it  will 
be  seen  that  they  are  really  all  derived  from  Isaac  v.  De  Friez 
and  Attorney-General  v.  Price,  We  are  invited  to  overrule 
them.  I agree  that  they  are  far  from  satisfactory,  and  the 
original  decisions  were  given  at  a time  when  the  public  char- 
acter of  a charitable  gift  had  not  been  as  clearly  laid  down 
as  it  has  been  in  more  modern  authorities.  If  the  question  of 
the  validity  of  gifts  of  this  character  had  come  up  for  the 
first  time  in  modern  days  I think  that  it  would  very  likely 
have  been  decided  differently  on  the  ground  that  their  purpose  | 
was  a private  family  purpose,  lacking  the  necessary  public  j 
character,  but  it  is  in  my  view  quite  impossible  for  this  court 
to  overrule  these  cases.  Many  trusts  of  this  description  have 
been  carried  on  for  generations  on  the  faith  that  they  were 
charitable,  and  many  testators  have  no  doubt  been  guided  by  | 

these  decisions.  The  cases  must  at  this  date  be  regarded  as  j 

good  law,  although  they  are,  perhaps,  anomalous.” 

In  the  Hobourn  case  Lord  Greene  again  returned  to  a con- 
sideration of  the  “poor  relations”  cases  and  at  p.  205  of  the 
report  of  his  reasons  there  is  a most  useful  analysis  of  the 
various  decisions  and  his  final  conclusion  at  p.  206  should,  I 
think,  be  quoted: 

“The  importance  of  poverty  in  my  opinion  is  that  it  is  a 
necessary  object  where  the  class  of  trust  with  which  you  are 
dealing  is  one  which  prima  facie  is  for  the  purely  personal 

benefit  of  individuals.  It  may  be  possible  on  the  authorities, 

as  I have  said,  to  get  such  a trust  into  the  category  of  charity, 
provided  it  is  for  the  relief  of  poverty  on  its  true  construction. 

It  is  no  argument  to  say  because  in  In  re  Hillier^  [1944]  1 All 
E.R.  480  poverty  was  not  regarded  as  essential,  therefore  it  is 
not  to  be  regarded  as  essential  in  such  a case  as  this.” 

It  is  important  to  remember  that  in  the  wills  under  con- 
sideration by  me  there  is  a general  direction  to  hold  the  funds  j 
“for  charitable  purposes  only”.  One  of  these  purposes  is  un- 
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doubtedly  the  relief  of  poverty  and  in  view  of  the  exception 
noted  by  the  Court  of  Appeal  it  may  well  be  that  the  bequest 
is  a valid  one  for  the  relief  of  poverty  in  the  class  defined  by 
the  testators.  As  Morton  L.J.  pointed  out  in  the  Hohourn 
case  at  p.  210:  . where  poverty  is  essential  in  the 

qualification  for  benefits  under  a particular  fund,  there  have 
been  cases  where  trusts  which  would  appear  to  be  of  a private 
nature  have  been  held  to  be  charitable.  An  example  of  this 
is  the  case  of  Spiller  v.  Maude,  32  Ch.  D.  158w,  which  has 
been  already  mentioned.  The  reason,  as  was  suggested  by  the 
Master  of  the  Rolls  in  In  re  Compton  may  be  that  the  relief 
of  poverty  is  regarded  as  being  in  itself  beneficial  to  the  com- 
munity.’’ 

A recent  consideration  of  the  problem  is  found  in  the 
decision  of  Harman  J.  in  the  case  of  Gibson  et  al.  v.  South 
American  Stores  (Gath  & Chaves)  Ld.  et  al.,  [1949]  Ch.  572, 
[1949]  2 All  E.R.  18,  where  a trust  for  the  employees  of 
certain  companies  was  held  to  be  a good  charitable  trust,  it 
being  a necessary  qualification  of  the  recipients  that  they  were 
necessitous.  This  case  has  now  been  dealt  with  by  the  Court 
of  Appeal  and  in  the  reports  presently  available  is  found  in 
[1949]  W.N.  470*.  The  judgment  of  the  Court  of  Appeal  was 
delivered  by  Sir  Raymond  Evershed  M.R.  and  the  notes  of  his 
judgment  at  pp.  471-2,  even  in  the  somewhat  concise  form  in 
which  the  reasons  are  stated,  should,  I think,  be  quoted: 

'Tt  must  now  be  taken  to  be  concluded,  so  far  as  the 
Court  of  Appeal  was  concerned,  that — at  any  rate  where  a 
trust  was  not  for  the  relief  of  poverty--the  employees  of  a 
particular  undertaking  were  not  such  a section  of  the  com- 
munity that  a trust  in  their  favour  would  qualify  as  a charity: 
In  re  Drummond,  [191,4]  2 Ch.  90;  In  re  Compton,  [1945] 
Ch.  123.  The  question,  however,  arose  whether  the  same  was 
true  where  the  trust  was  one  for  the  relief  of  poverty.  When 
Harman  J.  heard  this  summons  it  was  apprehended  that  there 
was  no  decision  either  way  which  was  directly  in  point  on  that 
problem,  but  that  there  were  three  cases  at  first  instance  where 
a cognate  problem  had  been  considered:  Spiller  v.  Maude 

(1881),  32  Ch.  D.  158,  note;  In  re  Gosling  (1900),  48  W.R.  15; 

=^Now  reported,  [1949]  2 All  E.R.  985. 
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In  re  Buck,  [1896]  2 Ch.  727.  Harman  J.,  faced  on  the  one 
hand  with  the  decisions  in  the  poor  relations  cases  and  on  the 
other  hand  with  those  three  cases,  concluded  that  consistency 
could  only  be  achieved  by  treating  the  relief  of  poverty  as  in 
itself  supplying  the  necessary  public  element.  In  the  light  of 
the  observations  of  Lord  Greene  M.R.  in  In  re  Compton  (supra) 
he  (the  Master  of  the  Rolls)  thought  it  would  be  impossible  to 
treat  the  poor  relation  cases  as  wrongly  decided.  It  appeared 
however  that  on  January  11,  1935  there  came  before  the  Court 
of  Appeal  the  case  of  In  re  Sir  Robert  Laidlaw’s  Trusts  (1934), 
L.  No.  192.  That  decision  had  not  been  reported,  but  a trust 
similar  to  that  under  consideration  in  this  case  was  there 
upheld  as  a valid  charitable  trust.  It  appeared  that  the  point 
raised  in  the  present  case  was  inevitably  and  directly  involved 
in  the  Laidlaw  case.  In  Young  v.  Bristol  Aeroplane  Co,  Ltd., 
[1944]  K.B.  718,  it  was  laid  down  that  the  Court  of  Appeal 
was  bound  by  its  own  previous  decisions.  Accordingly  they  were 
bound  to  hold  that  this  trust  was  a valid  charitable  trust.’' 

Other  cases  dealing  with  this  apparent  exception  to  the 
principle  which  Lord  Greene  has  sought  to  establish  may  be 
found  in  the  second  edition  of  Halsbury,  vol.  4,  para.  147, 
pp.  Ill  et  seq.  The  fifth  edition  of  Tudor  on  Charities  also 
collects  them  at  p.  24.  There  can  be  no  question  from  even 
a closer  examination  of  these  cases  that  in  many  instances  the 
right  to  be  included  within  the  class  benefiting  from  the  gift 
was  a right  which  depended  upon  a personal  relationship  to 
the  testator  or  to  some  named  individual  selected  by  him,  and 
in  view  of  the  decision  of  the  Court  of  Appeal  in  the  Gibson 
case  which  I have  just  cited,  they  must,  I think,  in  the  words 
of  Lord  Greene,  be  treated  as  a body  of  decisions  establishing’ 
good  law  although  they  are  perhaps  ,anomalous. 

In  the  case  at  bar  it  was  argued  that  there  was  no  evidence 
before  me  that  any  of  the  persons  whom  it  was  intended  to 
benefit  had  any  need  of  relief  from  poverty.  That  would  ap- 
pear to  me  to  be  beside  the  point.  In  my  view  the  authorities 
do  not  establish  the  necessity  for  any  enquiry  directed  to  that 
end.  It  is  impossible  to  presume  that  in  a group  as  large  as 
that  indicated  by  these  testators  there  will  not  be  at  some 
time  or  other  necessity  for  the  relief  of  poverty.  The  class  is 
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not  confined  to  the  present  employees  of  the  life  insurance 
company  but  extends  to  past  employees  and  their  dependents. 
In  any  group  so  large  and  variable  it  would  not,  I think,  be 
possible  to  assert  that  poverty  would  not  necessarily  be  found. 
The  charitable  objects  which  are  roughly  gathered  together 
under  the  words  “relief  of  poverty”,  and  which  include  the 
various  items  originally  set  out  in  the  statute  of  Elizabeth  and 
those  of  a similar  nature,  are  included,  in  my  view,  in  the 
general  words  used  by  the  testators  when  they  provided  that 
the  income  from  the  residue  of  their  estates  was  to  be  paid  over 
for  charitable  purposes  only.  Despite  the  very  cogent  argu- 
ment addressed  to  me  on  behalf  of  some  of  the  next-of-kin, 
I must  find  that  these  testators  had  a general  charitable  intent 
which  they  have  expressed  without  any  ambiguity  and  that 
included  in  this  intent  was  the  division  of  charitable  trusts 
which  has  been  described  as  trusts  for  the  relief  of  poverty. 
Under  the  exception  which  I have  noted  in  the  decisions  the 
fact  that  the  group  intended  to  be  benefited  is  defined  by  and 
depends  upon  a personal  relationship  either  at  first  or  at  second 
hand  to  the  corporation  in  which  both  the  testators  have  been 
interested  in  their  lifetime,  does  not  preclude  me  from  holding, 
as  I think  I should  under  the  authorities,  that  in  each  of  the 
wills  before  me  there  is  a valid  charitable  bequest  for  the  relief 
of  poverty.  But  I must  hold  that  the  bequest  is  limited  to 
this  head  of  charitable  relief.  I do  so  realizing  that  the  result 
is  not  a satisfactory  one  in  the  particular  circumstances  of 
this  case,  but  I am  bound  by  the  decisions  of  the  Court  of 
Appeal  of  England  in  a matter  of  this  sort  unless  there  are 
contrary  decisions  of  our  own  Court  of  Appeal  and  none  have 
been  cited  to  me  nor  have  I found  any.  If  I were  free  of 
authority  I might  be  tempted  to  apply  the  test  suggested  in  his 
footnote  by  the  learned  editor  of  Halsbury  which  I quoted 
earlier,  but  I am  not  so  free. 

Question  (1)  (a)  must  therefore  be  answered  by  a decla- 
ration that  the  bequest  made  by  each  testator  is  a valid 
charitable  bequest  for  the  relief  of  poverty. 

All  parties  to  this  application  should  have  their  costs  of  the 
application  before  me  out  of  the  estates  in  which  they  were 
concerned  as  that  may  be,  the  executors  in  each  case  to  have 
their  costs  as  between  solicitor  and  client. 
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Pursuant  to  the  arrangement  with  counsel  the  matter  is  now 
remitted  back  to  Weekly  Court  for  such  other  consideration 
as  the  parties  may  desire  to  have  the  Court  give  the  other 
questions  which  have  not  yet  been  argued. 

Order  accordingly. 

Solicitor  for  the  trustees,  applicants : Frank  McCarthy, 
Toronto. 
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[COURT  OF  APPEAL.] 

B & M Readers*  Service  Limited  v*  Anglo  Canadian  Publishers 

Limited. 

Contracts  — Construction  — Intention  of  Parties  — Implied  Terms  ■ — 
Whether  Contract  One  of  Agency  or  Sale  — Magazine  Subscriptions 
— Rights  and  Obligations  of  Parties. 

Agency  — Construction  of  Contract  — Whether  True  Relationship  of 
Principal  and  Agent  Established  — Supplying  of  Magazines  by 
Publisher  to  Subscribers  Obtained  by  agent”  — Discontinuing  of 
Publication. 

Where  an  oral  contract  has  been  made,  and  the  evidence  does  not  make 
entirely  clear  the  intention  of  the  parties  and  the  nature  of  their 
contract,  importance  is  to  be  attached  to  the  conduct  of  the  parties 
when  they  come  to  carry  it  out.  Chapman  v.  Bluck  (1838),  4 Bing. 
N.C.  187,  applied.  It  will  not  necessarily  follow  from  the  fact  that  the 
parties  (laymen)  have  used  such  words  as  “agent”,  “commission”,  and 
“agency”  that  a true  relationship  of  principal  and  agent  has  been 
established,  since  the  word  “agent”  is  very  commonly  misused  by 
laymen.  Kennedy  v.  De  Trafford  et  al.,  [1897]  A.C.  180  at  188;  Ex 
parte  White]  In  re  Nevill  (1871),  L.R.  6 Ch.  397  at  399,  affirmed  sub 
nom.  John  Towle  and  Co.  v.  White  et  al.  (1873),  29  L.T.  78  at  79, 
quoted  and  applied. 

To  ascertain  whether  the  relationship  of  agency  exists  the  true  nature 
of  the  agreement  or  the  exact  circumstances  of  the  relationship  must 
be  considered,  and  if  it  is  found  that  the  contract  contemplates  that 
the  so-called  agent  will  in  fact  act  on  his  own  behalf,  the  relation  of 
agency  will  not  have  arisen.  1 Halsbury,  2nd  ed.  1931,  p.  194,  quoted 
with  approval. 

The  parties  entered  into  a contract  for  the  supplying  by  the  defendant 
of  a magazine  published  by  it  to  subscribers  obtained  by  the  plaintiff 
on  a “paid  during  service”  plan,  whereby  the  subscriber  paid  the 
plaintiff  a monthly  sum  covering  subscriptions  to  several  magazines 
in  a “packet”. 

Held,  on  a consideration  of  the  evidence,  and  particularly  of  the  conduct 
of  the  parties,  the  contract  was  not  one  of  agency  but  one  for  the 
sale  by  the  defendant  to  the  plaintiff  of  the  issues  of  the  defendant's 
magazine  covered  by  the  subscriptions  accepted  by  it  from  the  plain- 
tiff. Such  a contract  required,  to  give  business  efficacy  to  the  intention 
of  the  parties,  the  implication  of  a term  that  the  defendant  would  not 
cease  publication  before  the  expiration  of  the  subscriptions  accepted 
by  it,  and  since  the  defendant  had  so  ceased  publication  the  plaintiff 
was  entitled  to  damages. 

Judgment  of  Schroeder  J.,  [1949]  O.R.  444,  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Schroeder 
J.,  [1949]  O.R.  444,  dismissing  the  action. 

5th,  6th  and  7th  October  1949.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Henderson  and  Aylesworth  JJ.A. 

R.  H.  Bankey,  K.C.,  for  the  plaintiff,  appellant:  Most  sales 
of  the  defendant’s  magazine  were  made  through  distributors, 
which  the  defendant’s  officer  referred  to  as  “agencies”.  Our 
contention  is  that  the  magazines  supplied  by  us  in  “packets” 
were  bought  by  us  from  the  publishers,  including  the  defendant, 


11— [1950]  O.R. 


160 


Ontario  Reports. 


[1950] 


and  that  the  trial  judge  was  wrong  in  holding  that  the  relation- 
ship of  principal  and  agent  was  set  up.  There  was  no  real  dif- 
ference in  the  evidence  as  to  the  terms  agreed  upon,  although 
there  was  a difference  in  the  point  of  view.  The  fact  is  that  we 
paid  the  defendant  10  per  cent,  of  the  subscription  price  of  each 
magazine  supplied  to  our  customers,  and  that  sum,  being  full 
payment  for  the  period  covered  by  the  subscription,  was  received 
by  the  defendant  before  it  began  to  send  the  magazine. 

In  such  a contract  there  must  be  implied  a term  that  the 
defendant  would  not  stop  publication  before  the  expiry  of  the 
subscriptions.  The  contract  was  an  entire  one,  and  not  sever- 
able. The  fact  that  Myrans  refers  to  the  relationship  as  one  of 
agency  is  of  little  importance.  The  whole  question  is  whether 
or  not  there  was,  in  fact  and  in  law,  an  agency.  The  trial  judge 
based  his  whole  judgment  on  the  difference  between  the  two 
witnesses,  one  of  whom  said  that  we  were  to  pay  10  per  cent, 
of  the  subscription  price,  while  the  other  said  we  were  to  receive 
a commission  of  90  per  cent.  There  was  no  misunderstanding 
as  to  what  was  to  be  done,  although  there  was  a difference  of 
opinion  as  to  the  legal  relationship.  The  accounts  show  that  we 
were  not  credited  with  a commission,  but  were  debited  with  the 
10  per  cent. 

When  the  defendant’s  assets  were  sold,  they  included  our  list 
of  subscribers.  The  difficulty  of  assessing  the  damages  is  such 
that  there  should  be  a reference. 

The  trial  judge  gave  no  cogent  reason  for  his  conclusion 
that  there  was  an  agency,  except  that  Myrans  so  described  the 
relationship.  We  refer  to  1 Halsbury,  2nd  ed.  1931,  p.  193,  The 
question  whether  the  relationship  of  principal  and  agent  has 
been  set  up  is  one  of  law,  and  what  the  parties  thought  is  ir- 
relevant: Ex  parte  White;  In  re  NeviU  (1871),  L.R.  6 Ch.  397; 
John  Towle  and  Co,  v.  White  et  al.  (1873),  29  L.T.  78.  The 
defendant  knew  nothing  of  our  dealings  with  our  subscribers. 
There  was  no  fiduciary  relationship:  Miehelin  Tyre  Company, 
Limited  v.  MacFarlane  {Glasgow),  Limited  et  al.  (1916),  55 
Sc.  L.R.  35.  There  was  no  intention  that  the  funds  be  impressed 
with  a trust.  The  whole  test  is  privity.  If  a subscriber  de- 
faulted in  payment,  the  defendant  could  not  sue  him,  and  if  the 
defendant  defaulted  none  of  the  subscribers  could  sue  it,  since 
it  was  not  named  in  their  contracts:  1 Halsbury,  p.  194.  There 
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is  no  suggestion  that  the  defendant  authorized  us  to  make  con- 
tracts with  subscribers.  It  set  up  the  credits  in  its  books  for 
us,  and  not  for  the  subscribers. 

Our  contract  with  a subscriber  for  four  magazines  was  indi- 
visible. Each  subscriber  subscribed  for  four  magazines  for  fixed 
periods  for  a total  price  of  $15,  and  there  was  an  express  term, 
as  to  this  magazine,  that  it  would  continue  for  three  years.  We 
would  never  have  accepted  the  terms  if  we  had  thought  that 
publication  would  be  discontinued.  As  to  the  severability  of 
contracts,  I refer  to  Williston  on  Contracts,  rev.  ed.  1936,  s.  863 
(vol.  3). 

Where  the  question  is  whether  there  was  an  agency,  the 
fact  that  the  distributor  is  primarily  liable  is  one  test:  W.  T. 
Lamb  and  Sons  v.  Goring  Brick  Company,  Limited,  [1932]  1 
K.B.  710;  Firestone  Tire  and  Rubber  Company  of  Canada, 
Limited  v.  Commissioner  of  Income  Tax,  [1942]  S.C.R.  476, 
[1942]  4 D.L.R.  433. 

Even  if  the  trial  judge  was  justified  in  his  finding  that  the 
relationship  was  one  of  principal  and  agent,  he  should  have 
allowed  us  to  amend  to  claim  damages  on  the  basis  of  an 
agency  contract.  He  said  that  we  would  have  to  show  a wrong- 
ful motive,  but  that  would  mean  that  one  party  to  a contract 
could  break  it  with  impunity,  after  the  other  had  incurred 
obligations,  provided  his  motive  was  not  wrongful:  Luxor  {East- 
bourne), Limited  et  dl.  v.  Cooper,  [1941]  A.C.  108,  [1941]  1 
All  E.R.  33.  As  to  the  necessity  for  implying  such  a term,  I 
refer  to  The  Moorcock  (1889),  14  P.D.  64;  Reigate  v.  Union 
Manufacturing  Company  (Ramsbottom) , Limited  et  al.,  [1918] 
1 K.B.  592  at  605;  Shirlaw  v.  Southern  Foundries  {1926), 
Limited,  [1939]  2 K.B.  206.  If  ever  there  was  a case  for  imply- 
ing a term,  this  is  such  a case. 

An  amendment  could  not  have  prejudiced  the  defendant, 
which  itself  raised  the  question  of  agency.  It  would  not  have 
set  up  a different  cause  of  action,  and  the  damages  are  identical. 
The  breach  was  the  same,  and  there  was  the  implied  term.  As 
to  permitting  amendments,  and  the  discretion  of  the  Court 
generally,  I refer  to  Charles  Osenton  and  Company  v.  Johnston, 
[1942]  A.C.  130  at  138,  [1941]  2 All  E.R.  245;  Evans  v,  Bartlam, 
[1937]  A.C.  473;  Fletcher  v,  Fletcher  et  al,  [1935]  O.R.  27  at 
30,  [1935]  1 D.L.R.  525.  [Robertson  C.J.O.:  Your  strongest 
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argument,  surely,  is  this:  The  trial  judge  had  views  as  to  a 
contract  of  agency  which  you  dispute.  If  he  is  right,  there 
would  be  a vast  difference  in  the  cause  of  action,  but  you  say 
that  he  is  not  right,  and  that  he  exercised  his  discretion,  in 
refusing  this  amendment,  on  a wrong  view  of  the  law.]  In  either 
case,  the  damages  would  be  the  same:  Williams  v.  Leonard  et  al. 
(1895),  16  P.R.  544  at  549. 

J.  D.  Arnup,  for  the  defendant,  respondent:  If  the  amendment 
was  not  permitted,  the  action  must  fail,  and  the  trial  judge  was 
right  to  refuse  to  permit  it.  The  writ  and  the  statement  of 
claim  were  based  upon  an  allegation  that  the  plaintiff  bought 
goods,  and  there  was  an  issue  of  fact  as  to  the  words  creating 
the  contract.  The  Court  had  to  determine  what  the  contract 
was,  and  there  is  a vital  difference  in  this  respect  between  the 
evidence  of  the  two  witnesses.  If  the  action  were  based  on 
agency,  we  would  be  required  to  show  that  we  ceased  publica- 
tion for  bona  fide  reasons.  If  this  was  not  a sale,  it  would  not 
matter,  on  the  action  as  framed,  what  it  was.  We  had  to  plead 
to  the  statement  of  claim  as  drawn. 

The  case  as  to  a right  to  damages  if  the  contract  was  one  of 
agency  was  not  tried,  and  I submit  that  the  decision  that  it  was 
in  fact  such  a contract  was  right.  The  terms  were  simple.  The 
plaintiff  was  authorized  to  solicit  subscriptions;  the  price  to  the 
subscriber  was  fixed;  the  plaintiff  was  to  do  all  the  soliciting, 
and  was  to  receive  a commission  of  90  per  cent.  The  fact  that 
we  were  paid  in  full  for  our  share  merely  simplified  the  accounts, 
but  did  not  affect  the  contract,  or  make  it  a sale.  Nothing  in 
ex.  2 is  inconsistent  with  the  plaintiff  being  our  agent  to  collect. 

We  were  not  required,  to  constitute  agency,  to  exercise  any 
power  of  control.  The  plaintiff  was  not  obliged  to  sell  at  all, 
and  we  accepted  its  judgment.  There  was  no  need  for  us  to 
review  its  dealings.  The  plaintiff  received  rebates  on  subscrip- 
tions that  were  cancelled,  and  this  is  wholly  inconsistent  with 
its  having  bought  the  magazines  from  us.  This  Court  must 
accept  Myrans’s  evidence  as  to  the  facts,  since  that  is  what  the 
trial  judge  did.  The  contract  between  the  plaintiff  and  its  sub- 
scriber, according  to  its  terms,  could  not  be  cancelled,  but  there 
were  in  fact  cancellations,  and  in  such  cases  we  made  a rebate. 
The  statements  were  merely  a convenient  way  for  us  to  notify 
the  plaintiff  of  the  amounts  to  be  remitted. 
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In  John  Towle  and  Co.  v.  White  et  al.  (1873),  29  L.T.  78,  it 
was  said  to  be  a question  of  fact  whether  or  not  an  agency  had 
been  constituted,  and  Firestone  Tire  an'd  Rubber  Company  of 
Canada,  Limited  v.  Commissioner  of  Income  Tax,  [1942]  S.C.R. 
476,  [1942]  4 D.L.R.  433,  is  to  the  same  effect.  Where  the 
person  whose  status  is  involved  is  himself  primarily  liable,  he 
is  not  an  agent. 

In  the  alternative,  there  was  no  consensus  ad  idem  between 
the  parties,  and  therefore  no  contract. 

This  is  not  a contract  in  which  the  Court  should  imply  a 
term  requiring  us  to  publish  for  the  full  period.  It  is  clear  on 
the  cases,  such  as  Luxor  {Eastbourne) , Limited  et  al.  v.  Cooper, 
[1941]  A.C.  108,  [1941]  1 All  E.R.  33,  that  a term  will  not  be 
implied  unless  two  conditions  are  present:  (1)  The  implication 
of  such  a term  must  be  necessary  to  give  to  the  contract  the 
business  effect  intended  by  both  parties:  Brodie  v.  Corporation 
of  Cardiff,  [1919]  A.C.  337.  (2)  The  term  must  be  one  of 
which  it  could  be  said  “It  goes  without  saying”.  This  is  not  the 
same  thing  as  saying  that  both  parties  assumed  that  a particular 
state  of  affairs  would  exist  in  the  future.  Both  parties  must 
have  assumed  an  implied  warranty  or  covenant  that  publication 
would  continue,  and  they  clearly  did  not:  White  v.  Turnbull, 
Martin  and  Co.  (1898),  3 Com.  Cas.  183  at  185;  L.  French  and 
Company,  Limited  v.  Leeston  Shipping  Company,  Limited,  [1922] 
1 A.C.  451  at  454-5;  Rhodes  v.  Forwood  and  Baton  (1876),  1 
App.  Cas.  256  at  262,  268,  271;  Lazarus  v.  Cairn  Line  of  Steam- 
ships Limited  (1912),  106  L.T.  378;  Reigate  v.  Union  Manu- 
facturing Company  (Ramsbottom) , Limited  et  al.,  [1918]  1 
K.B.  592  at  604;  Shirlaw  v.  Southern  Foundries  {1926),  Limited, 
[1939]  2 K.B.  206  at  227. 

As  to  the  subscription  list,  if  this  contract  was  one  of  agency, 
then  we  had  an  interest  in  the  list,  and  a right  to  sell  it. 

R.  H.  Sankey,  K.C.,  in  reply. 

Cur  adv.  vult. 

25th  January  1950.  Robertson  C.J.O. : — This  case  has  given 
me  a good  deal  of  concern.  The  findings  of  fact  of  the  learned 
trial  judge  are  entitled  to  great  respect.  Yet,  after  reading 
the  evidence  more  than  once,  I am  unable  to  conclude  that  the 
evidence,  properly  considered,  supports  the  findings  of  the 
learned  judge. 
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The  vital  point  in  the  case  is  the  nature  of  the  contract. 
Was  it  a contract  of  sale  or  a contract  of  agency?  The  learned 
trial  judge  determined  that  question  upon  conflicting  evidence 
of  what  was  said  in  making  the  contract.  He  preferred  the 
evidence  of  respondent’s  secretary-treasurer,  Myrans,  to  the 
evidence  of  appellant’s  president,  Gilhooley,  as  to  what  was  said 
between  them.  Yet  Myrans,  admittedly,  had  very  little  recol- 
lection of  what  was  said,  and  the  particular  expression  to  which 
the  learned  trial  judge  attached  special  significance  in  the 
reasons  for  judgment,  was  extracted  with  difficulty  from  the 
witness  by  his  own  counsel,  in  answer  to  a leading  question. 

I quote  the  passage  from  the  evidence : 

“Q.  I shall  put  it  to  you  in  that  way;  what  was  to  be  paid 
as  commission?  A.  Well,  we  paid  a commission  to  all  our 
agents. 

“Q.  Did  you  say,  ‘we  will  pay  you  a commission  of  90%’? 

A.  That  must  have  been  done,  because  that  is  the  way  I have 
always  thought.” 

The  words  “We  will  pay  you  a commission  of  90% ” were  | 
put  into  the  witness’s  mouth  by  counsel,  and  the  witness’s  j 
adoption  of  them  is  so  expressed  as  to  show  that  he  was  not 
speaking  from  memory.  Yet  the  learned  trial  judge  has  re- 
garded this  evidence  as  of  vital  importance  in  establishing  the 
nature  of  the  agreement. 

In  cases  of  this  kind,  where  the  evidence  does  not  make  en- 
tirely clear  the  intention  of  the  parties  and  the  nature  of  their 
contract,  importance  is  to  be  attached  to  the  conduct  of  the  i 

I 

parties  when  they  come  to  carry  out  their  contract.  The  words,  j 
often  quoted,  of  Tindale  C.J.  in  Chapman  v.  Eluck  (1838),  4 | 

Bing.  N.C.  187  at  193,  132  E.R.  760,  are  applicable,  “ . . . there  j 
is  no  better  way  of  seeing  what  they  intended  than  seeing  what  I 
they  did,  under  the  instrument  in  dispute.”  This  becomes  the 
more  important  in  this  case  on  the  further  ground  dealt  with  | 
by  Mr.  Justice  Aylesworth  in  his  judgment,  that  where  the  j 
question  is  whether  or  not  the  relationship  of  principal  and  i] 
agent  was  intended  to  be  established,  that  question  is  to  be  j 
determined,  not  by  giving  a strict  legal  interpretation  to  an 
expression  used  by  a layman  in  forming  the  contract,  but  rather  j 
by  a broad  consideration  of  the  intention  of  the  parties  as  I 
evidenced  by  what  the  parties  did,  as  well  as  by  what  they  said.  | 
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The  course  of  conduct  in  performance  was  that  appellant 
took  contracts  from  subscribers  in  its  own  name,  the  sub- 
scription contracts  commonly  covering  other  magazines  besides 
respondent’s  (see  ex.  2).  All  collections  on  account  of  sub- 
scriptions were  made  by  appellant,  the  subscriptions  usually 
being  payable  in  instalments  extending  over  a considerable 
period.  Periodically  appellant  sent  in  lists  of  new  subscribers, 
on  its  own  forms.  In  these  lists  they  showed  the  amount  of 
respondent’s  10  per  cent,  share  of  each  subscription,  and  that 
10  per  cent,  was  promptly  paid  to  respondent  in  full,  whether 
the  subscription  was  for  one,  two  or  three  years. 

There  is  this  general  observation  to  make  in  regard  to  all 
the  testimony  of  the  witness  Myrans,  as  to  what  was  said  in 
the  conversation  between  him  and  Gilhooley,  that  Myrans  ad- 
mittedly has  no  clear  memory  of  what  was  said.  His  state- 
ments are  founded  upon  his  reasoning  while  giving  evidence, 
and  not  upon  his  recollection.  Strictly,  his  statements  are  not 
evidence  at  all.  I do  not  intend  to  go  through  the  evidence  in 
detail,  but  shall  confine  my  observations  to  one  other  aspect 
of  his  conduct. 

Mr.  Justice  Aylesworth  has,  in  his  judgment,  gone  in  detail 
through  the  course  of  conduct  of  the  parties,  and  I adopt  what 
he  has  said  upon  the  matter.  I desire,  however,  at  the  risk  of 
some  repetition,  to  comment  upon  respondent’s  conduct  in  con- 
nection with  its  termination  of  the  arrangement,  whatever  it 
was.  With  respect,  I think  the  learned  trial  judge  misconceived 
the  evidence  on  this  matter. 

It  will  be  necessary  first  to  give  some  brief  account  of  the 
way  in  which  the  parties  proceeded  in  performance  of  their 
contract.  The  appellant,  through  its  canvassers,  secured  sub- 
scriptions for  respondent’s  magazine,  taking  from  each  sub- 
scriber an  agreement  in  writing  with  appellant,  as  the  other 
contracting  party.  These  subscription  agreements,  in  many  cases, 
were  for  the  supply  of  the  magazine  for  a period  in  excess  of 
one  year — extending  to  two  and  even  three  years.  Commonly, 
if  not  always,  the  agreements  with  a subscriber  provided  for 
instalment  payments  by  the  subscriber  extending  over  a period 
some  months  shorter  than  the  period  for  which  the  magazine 
was  to  be  supplied.  In  other  words,  the  subscriber  paid  to  some 
extent  in  advance,  and  in  due  course  he  would  pay  the  sub- 
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scription  price  in  full  some  months  before  his  subscription  ran 
out.  All  collections  were  made  by  appellant.  Respondent  was 
given,  in  writing,  the  names  and  addresses  of  the  subscribers 
appellant  obtained,  from  time  to  time,  to  respondent's  maga- 
zine, and  with  these  particulars  was  also  given  the  term  of  the 
subscription  in  each  case.  Financial  statements  were  also  sent 
regularly  by  respondent  to  appellant,  which  showed  the  total 
of  the  subscription  price  for  subscriptions  obtained  in  the  period 
covered  by  the  statement,  and  in  another  column  the  amount 
of  respondent’s  10  per  cent,  in  respect  of  each  subscription. 
The  total  of  this  10  per  cent.,  computed  on  the  subscription  price 
for  the  full  term  of  subscription,  was  then  paid,  on  the  basis 
of  the  statements  sent  by  respondent  to  appellant,  within  15 
days,  and  that  was  all  that  respondent,  on  the  terms  of  its 
agreement  with  appellant,  was  ever  to  have  in  respect  of  these 
subscriptions.  Respondent  not  only  accepted  and  retained  this 
money,  but  also  commenced  delivery  of  its  magazines  to  each 
subscriber,  as  directed  by  appellant.  Over  3,000  subscribers  for 
respondent’s  magazine  were  secured  by  appellant. 

This  would  seem  to  establish  firmly  an  agreement,  for 
which  respondent  had  accepted  payment  in  full,  binding  respond- 
ent to  deliver  its  magazine  to  each  of  these  subscribers  for  the 
full  term  of  their  respective  subscriptions.  If  appellant  was  a 
purchaser  from  respondent,  then  the  obligation  to  deliver  was 
an  obligation  to  appellant.  If  appellant  was  the  respondent’s 
agent  to  solicit  subscriptions,  then  there  was  an  obligation  by 
respondent  to  each  subscriber,  according  to  the  terms  of  his 
subscription.  There  may  also,  in  the  latter  case,  have  arisen  an 
obligation  by  respondent  to  appellant  by  respondent’s  acceptance 
of  the  full  10  per  cent,  of  the  subscription  price,  but,  for  the 
moment,  I shall  not  pursue  that  possibility. 

Delivery  of  its  magazine  by  respondent  to  subscribers  se- 
cured by  appellant  began  in  the  autumn  of  1947.  It  continued 
until  March  1948,  when  respondent,  by  an  agreement  of  28th 
February  1948,  sold  certain  equipment  used  in  its  magazine 
business,  and  its  entire  list  of  magazine  subscribers,  whether 
secured  through  appellant  or  otherwise,  for  $15,000,  and  ceased 
publication  of  the  magazine,  although  continuing  its  business 
in  other  branches. 
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Respondent  did  not  notify  the  subscribers  to  its  magazine 
that  it  had  ceased  publication  of  the  magazine,  nor  did  it 
otherwise  communicate  with  them  in  regard  to  their  relations. 
Respondent  notified  appellant  that  it  had  discontinued  publica- 
tion, but  left  it  entirely  to  appellant  to  deal  with  the  subscribers 
whose  contracts  appellant  had  secured.  The  learned  trial  judge 
says  of  respondent  in  his  reasons  for  judgment: 

“They  entered  into  an  agreement  with  the  Maclean-Hunter 
Company,  which  agreed  to  substitute  its  publications  known  as 
‘Chatelaine’  and  ‘Maclean’s  Magazine’  for  the  ‘New  World 
Illustrated’.  They  also  agreed  with  Consolidated  Press  to  have 
that  company  substitute  its  magazine,  known  as  ‘The  Canadian 
Home  Journal’*  A further  arrangement  was  made  with  the 
Home  Publishing  Company  to  substitute  its  publication  known 
as  ‘National  Home  Monthly’.  In  each  case  these  substitutes 
were  to  be  furnished  to  the  extent  of  subsisting  contracts  with 
subscribers.” 

Respondent  made  no  such  agreements.  It  is  true  that  the 
witness  Myrans  sought  to  leave  such  an  impression  on  the 
Court,  but  further  questioning  disclosed  that  all  that  respondent 
did  was  to  communicate  to  the  several  publishers  whose  maga- 
zines were  suggested  as  substitutes,  the  fact  of  respondent  having 
ceased  publication  with  unfilled  contracts  with  the  subscribers, 
and  the  possibility  of  these  publishers  supplying  their  publica- 
tions in  substitution,  but  respondent  undertook  no  obligations  in 
regard  to  the  matter  and  made  no  agreement,  nor  did  it  even 
communicate  to  the  subscribers  that  a substitute  was  possible. 
In  this  connection  there  is  a sample  of  Mr.  Myrans’s  way  of 
giving  evidence,  that  may  assist  in  settling  his  value  as  a 
witness: 

“His  Lordship:  Q.  When  making  these  arrangements  for 

substitution  did  you  communicate  that  to  each  individual  sub- 
scriber? A.  No,  we  did  not  sir.  The  circulation  manager  of 
Maclean-Hunter  did* 

“Q.  Explain  that  you  were  discontinuing  the  publication  of 
your  magazine.  New  World  Illustrated,  and  offering  to  substitute 
one  of  their  publications  to  the  same  value?  A.  Yes,  my  Lord. 

“Mr.  Arnup:  Q.  Mr.  Myrans,  on  that  point  have  you 

anything  to  show  that  Maclean-Hunter  got  in  touch  with  your 
subscribers?  A.  Oh,  no.  With  the  agencies. 
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“Q,  They  got  in  touch  with  the  agencies?  A.  Yes.” 

Whether  or  not  the  publishing  companies  got'  in  touch  with 
appellant,  it  is  quite  clear  that  to  arrange  a substitution  some 
financial  adjustments  had  to  be  made,  according  to  the  state 
of  the  account  of  each  subscriber.  So  far  as  respondent  is 
concerned,  the  plain  fact  is  that,  having  knowingly  accepted 
payment  in  full  for  the  supply  of  their  magazine  throughout 
periods  running  for  two  and  even  three  years,  they  ceased 
publication  in  a few  months,  and  they  kept  the  money  they  had 
accepted,  but  had  not  earned.  Respondent  shouldered  upon 
appellant  the  full  burden  of  salvaging  what  they  could  of  the 
subscriptions  they  had  acquired  for  respondent's  magazine.  The 
substantial  character  of  that  burden  appears  in  the  evidence 
of  Mr.  Gilhooley,  and  I cannot  go  into  it  here.  I quote,  how- 
ever, a passage  from  Myrans’s  evidence  on  re-examination  by 
appellant's  counsel: 

“Q.  On  all  these  substitutions,  say  it  was  the  plaintiff  whom 
you  call  an  agency,  all  the  arranging  was  to  be  done  by  the 
plaintiff,  the  B & M Readers'  Service,  for  instance?  A.  All 
the  arranging? 

‘'Q.  Yes.  Maclean-Hunter  didn’t  see  any  of  them?  A. 
Oh,  no.  The  plaintiff,  as  you  call  him,  he  would  simply  advise 
these  subscribers,  the  New  World  subscribers,  that  they  were  at 
perfect  liberty  to  take  Maclean’s,  Chatelaine,  Canadian  Home 
Journal,  or  National  Home  Monthly,  or  Liberty,  for  New  World. 

“Q.  The  plaintiff  would  be  under  the  duty  of  purchasing  ^ 
sufficient  copies  of  the  magazine  to  furnish  the  subscribers  ! 
with  substitutions?  A.  Yes,  of  course  he  would — I don’t  want  ! 
to  get  mixed  up  in  this — he  would  get  repaid  with  the  cancel-  1 
lations — no,  that  would  have  nothing  to  do  with  it — just  give 
me  a moment  to  think  this  out. 

‘‘Q.  All  the  bother  of  arranging  substitution  was  on  the 
shoulders  of  the  B & M?  A.  I would  think  so,  yes.  j 

“Q.  They  had  to  supply  the  money  to  supply  the  subscriber 
with  the  substituted  magazine?  A.  That  is  a point  I want  to 
get  clear  in  my  mind. 

“Q.  Maclean-Hunter  were  not  giving  those  magazines  away 
free,  were  they?  A.  No,  they  couldn't  have  done  that. 

“Q.  You  were  not  going  to  pay  for  them?  A.  No. 
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“Q.  And  B & M were?  Isn’t  that  so?  Do  you  know 
whether  or  not  they  did?  A.  I presume  they  did,  at  the 
moment,  but  I would  like  to  think  that  out  at  a later  time. 

“His  Lordship:  I suppose,  if  you  want  to  be  strictly 

accurate,  and  go  to  the  very  root  of  the  source  of  payment, 
it  was  a subscriber  who  paid  it  out  of  his  dollar  a month? 
A.  Yes. 

“Q.  And  the  B & M having  received  that  dollar,  theoreti- 
cally or  actually,  would  pay  it  to  the  substituted  publishers? 
A.  That  is  right.” 

I quote  the  last  two  questions  as  indicating  the  wholly 
erroneous  conception  that  not  only  Myrans  but  the  learned 
trial  judge  also  had  of  the  financial  position.  The  subscriber’s 
dollar  a month  paid  to  the  substituted  publisher  was,  of  course, 
appellant’s  money.  Appellant  had  paid  respondent  in  full  for 
the  magazine  for  the  full  term  of  subscription. 

There  had  been  agents  and  inspectors  to  whom  appellant 
paid  commissions  at  rates  varying  according  to  the  length  of 
the  subscriptions,  when  subscriptions  were  obtained.  There  were 
new  agents’  commissions  to  pay  when  substitutions  were  ar- 
ranged. There  were  financial  adjustments  to  make  with  sub- 
scribers, whether  a substitution  was  accepted  or  refused,  and 
adjustments  also  to  settle  with  the  publishers  whose  magazines 
were  accepted  in  substitution.  There  is  a full  statement  of  these 
matters  in  the  evidence  of  Gilhooley. 

With  respect,  I cannot  avoid  the  conclusion  that  the  learned 
trial  judge  failed  to  appreciate  the  real  nature  of  the  respond- 
ent’s conduct  when  it  ceased  publication  of  its  magazine,  and 
threw  the  burden  of  the  consequences  upon  appellant.  When 
carefully  considered  I do  not  think  that  conduct  was  in  keeping 
with  the  standards  required  of  an  honest  business  house,  nor 
do  I think  the  evidence  of  the  witness  Myrans  can  be  accepted 
as  that  of  a dependable  witness. 

Having  concluded  that  the  evidence  of  the  witness  Myrans 
cannot  be  depended  upon,  the  evidence  of  the  witness  Gilhooley 
must  be  examined.  I do  not  find  in  his  evidence  the  grounds 
for  rejecting  it  that  I think  are  inherent  in  the  evidence  of  the 
witness  Myrans,  and  I think  his  conduct  is  consistent  with  his 
evidence,  as  to  the  intention  of  the  parties. 
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Some  significance  attaches  to  the  contract  that,  from  the 
first,  the  appellant  took  from  the  subscribers.  It  was  a con- 
tract between  the  appellant  and  the  subscriber,  and  nothing 
appears  in  it  to  indicate  that  there  was  any  other  principal 
contractor.  It  appears  from  the  form  on  which  the  subscribers* 
contracts  were  taken,  that  it  was  adapted  for  use  in  taking 
subscriptions  to  various  magazines,  and  Mr.  Gilhooley  says  that 
that  was  the  way  in  which  they  were  doing  business.  This 
made  it  necessary  that  the  appellant  itself  should  be  the  prin- 
cipal, and  not  the  agent,  in  the  subscription  contract.  It  is 
not  without  significance  that  the  respondent  does  not  seem  to 
have  considered  this  a matter  of  consequence,  for  it  was  not 
furnished  with  the  subscribers’  contracts,  or  any  copies  of 
them,  nor  did  it  ask  for  any.  Then,  the  financing  of  the  whole 
arrangement  was  left  to  the  appellant.  The  appellant  made  all 
collections  and  paid  the  respondent  in  full  its  10  per  cent,  of 
the  subscription  price  at  the  beginning  and  not  at  the  end.  It 
is  not  likely  that  the  respondent  would  have  been  so  in- 
different to  the  consequences  of  ceasing  publication  if  it  had 
not  been  well  aware  that  it  had  no  further  money  to  draw  from 
current  subscriptions. 

The  witness  Myrans  says  that  they  dealt  with  their  subscrib- 
ers generally,  on  ceasing  publication,  in  the  way  in  which  they 
treated  the  subscribers  whom  appellant  secured.  Mr.  Myrans  is, 
however,  not  a dependable  witness,  and  this  was  a matter  upon 
which  he  could  not  be  checked,  as  no  one  else  knew  the  facts. 
We  know  neither  the  terms  of  respondent’s  contracts  with 
agents,  nor  do  we  know  the  terms  of  the  subscription  con- 
tracts that  were  taken  through  agents,  and  no  conclusions  can 
safely  be  drawn  without  accurate  knowledge  on  both  these 
matters.  In  my  opinion  the  evidence  of  the  witness  Gilhooley 
is  much  more  complete  than  the  evidence  of  the  witness  Myrans 
and  has  not  the  inherent  faults  of  the  latter’s  evidence. 

I agree,  therefore,  with  the  conclusion  of  Mr.  Justice  Ayles- 
worth  that  the  contract  between  the  parties  is  a contract  of 
purchase  rather  than  a contract  creating  the  relationship  of 
principal  and  agent,  and  that  the  appeal  should  be  allowed  and 
judgment  should  be  entered,  as  stated  by  him. 

Henderson  J.A.: — After  the  hearing  of  this  appeal  I formed 
the  opinion  that  the  relation  between  these  parties  was  one 
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of  agency.  I have  now  had  the  privilege  of  reading  the  opinions 
of  my  Lord  the  Chief  Justice  and  my  brother  Aylesworth.  I 
am  convinced  that  the  opinion  of  my  Lord  the  Chief  Justice  is 
right  and  I concur  therein. 

Aylesworth  J.A.: — This  is  an  appeal  from  the  judgment  of 
Mr.  Justice  Schroeder  dated  11th  May  1949,  dismissing  appel- 
lant’s action  for  damages  for  breach  of  contract  and  for  wrong- 
ful conversion  to  respondent’s  use  of  appellant’s  list  of  customers. 

Appellant,  as  assignee  of  a partnership,  B & M Readers’ 
Service,  sues  upon  an  oral  agreement  concluded  between  the 
partnership  and  the  respondent.  Upon  the  pleadings  as  de- 
livered, the  essence  of  the  dispute  between  the  parties  concerns 
the  nature  of  the  agreement,  appellant  claiming  the  agreement 
to  be  one  of  purchase  and  sale  and  respondent  alleging  it  to  be 
one  of  agency.  The  partnership  was  engaged  in  the  business  of 
selling  books  and  magazines  to  householders  and  appellant  suc- 
ceeded it  in  this  business.  The  assignment  from  the  partner- 
ship to  appellant  occurred  some  months  after  the  conclusion  of 
the  oral  agreement  with  respondent  and  for  convenience  in 
stating  the  facts  or  in  commenting  upon  them,  I shall  use  the 
word  “appellant”  in  many  instances  as  referring  either  to 
appellant  itself  or  to  the  partnership,  without  pausing  to  dis- 
tinguish between  them. 

Respondent  v/as  the  publisher  of  a monthly  magazine  known 
as  “New  World  Illustrated”.  James  Gilhooley,  president  of  the 
appellant  and  a member  of  the  contracting  partnership,  called 
upon  Simon  G.  Myrans,  the  secretary-treasurer  of  the  respond- 
ent, in  the  month  of  July  1947.  The  agreement  sued  upon  was 
made  upon  that  occasion.  Gilhooley  says  that  he  told  Myrans 
that  the  appellant  was  being  formed  and  asked  Myrans  if 
respondent  would  sell  New  World  to  it  to  be  sold  in  turn  by 
it  to  its  customers  under  a “paid  during  service”  plan  and  that 
Myrans  agreed  to  do  so  and  said  the  magazine  would  cost 
appellant  10  per  cent,  of  the  retail  subscription  price,  namely, 
$1.50  for  a two  years’  subscription  and  $2.00  for  a three  years’ 
subscription.  Such  apparently  liberal  terms  were  not  unusual 
in  the  trade  by  reason  of  the  fact  that  a publisher’s  chief 
financial  interest  is  in  the  volume  of  its  paid-up  subscriptions. 
Myrans  and  Gilhooley  both  were  familiar  with  the  term  “paid 
during  service”.  Under  this  plan  a “packet”  of  different  maga- 
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zine  publications,  three  or  four  in  number,  is  offered  to  house- 
holders by  personal  solicitation,  not  at  so  much  per  magazine 
but  in  consideration  of  a small  cash  deposit  and  the  house- 
holder’s promise  to  make  a number  of  equal  monthly  payments 
thereafter,  so  that  the  whole  “packet”  will  be  paid  for  in  full 
well  in  advance  of  the  expiration  date  of  the  subscription. 
Gilhooley  says  he  thinks  he  told  Myrans  the  actual  names  of 
the  other  magazines  to  be  included  by  appellant  with  New  World 
Illustrated  in  the  “packet”  for  which  orders  were  to  be  solicited. 
At  any  rate,  Myrans  knew  that  magazines  other  than  New 
World  Illustrated  were  to  be  so  included.  Payment  by  appel- 
lant to  respondent  was  to  be  made  on  the  tenth  day  of  the 
month  following  the  date  of  receipt  of  the  subscriptions  by 
respondent.  According  to  Gilhooley  it  was  clear  to  both  parties 
that  as  owner  of  the  accounts  the  appellant  was  to  do  its  own 
financing  and  collecting  although  this  was  not  discussed  at 
Myrans’s  office.  Myrans  does  not  deny  this  assertion.  At  the 
time  of  the  making  of  the  agreement  Gilhooley  had  already 
prepared  a form  of  contract  under  which  the  “packet”  was  to 
be  sold  but  this  was  not  shown  to  Myrans  until  a copy  thereof 
was  requested  by  respondent  after  it  had  suspended  publica- 
tion and  after  the  matter  was  in  the  hands  of  the  solicitors. 

Neither  Mr.  Gilhooley  nor  Mr.  Myrans  was  able  to  recall 
the  exact  words  used  at  their  interview,  and  their  respective 
accounts  of  the  substance  of  what  was  said  are  at  variance. 
According  to  Myrans,  Gilhooley  asked  if  he  might  “solicit” 
subscriptions  for  New  World  Illustrated.  Myrans  says  he  agreed 
that  he  might  and  agreed  further  to  pay  the  appellant  “a  com- 
mission” of  90  per  cent,  of  the  retail  subscription  price  upon  all 
subscriptions  obtained,  the  appellant  to  act  as  “agency”  for  the 
respondent.  Myrans  stated  that  it  was  part  of  the  bargain  that 
the  respondent  would  deliver  copies  of  its  magazine  to  the 
subscribers  procured  by  the  appellant  and  stated  further:  “I 
do  not  think  anything  was  said  about  any  term  or  length  of 
time  that  the  magazine  would  be  delivered.  Of  course,  we  all 
presumed  it  would  be  one,  two,  three  or  five  years.”  To  counsel’s 
further  question,  “That  was  taken  for  granted”  he  answered 
“Yes.” 

The  parties  proceeded  promptly  with  the  business  in  hand. 
On  30th  July  1947  appellant  forwarded  to  respondent  order  slips 


j C.A.  B & M V*  Anglo  Can*  Publishers*  Aylesworth  J.A.  173 

covering  56  orders  for  three-year  subscriptions  to  New  World 
I Illustrated.  Thereafter  between  11th  August  and  12th  March 
; 1948  appellant  sent  respondent  45  more  bundles  of  similar  order 
slips.  Respondent,  after  receipt  of  these  order  slips,  forwarded 
1 copies  of  its  magazine  to  the  householders  named  in  the  order 
j slips,  the  first  issue  so  forwarded  by  it  being  the  November 
I 1947  issue,  delivered  or  forwarded  late  in  October.  No  issue  of 
New  World  Illustrated  was  published  by  the  respondent  for  the 
month  of  February  1948.  Early  in  March  1948  respondent 
notified  appellant  by  telegram  that  the  February-March  issue  of 
' the  magazine  (a  combined  issue  for  the  two  months)  would  be 
the  last  issue  thereof  published  and  in  fact  publication  ceased 
with  that  issue.  Respondent  secured  the  assent  of  certain  other 
! publishers  to  the  substitution  of  certain  of  their  magazines  for 
i New  World  Illustrated.  That  is  to  say,  respondent  communicated 
j in  this  sense  with  those  other  publishers  but  not  with  appellant 
I or  any  of  the  householders.  Such  other  publishers  then  got  in 
: touch  with  appellant.  Whatever  bargains  were  made  by  these 
! publishers  with  the  appellant,  it  is  clear  that  respondent  did 
not  concern  itself  therein  or  therewith.  Appellant  made  such 
! arrangements  with  the  householders  as  it  could,  but  many  re- 
; fused  any  available  substitution  for  New  World  Illustrated  and 
cancelled  the  orders  they  had  given  to  the  appellant  for  the 
“packet”  of  magazines. 

There  is  no  contradiction  as  to  the  methods  adopted  and  the 
I procedure  followed  by  or  between  the  parties  until  respondent 
! ceased  publication,  and  it  is  important,  I think,  to  examine  this 
i phase  of  the  matter  in  some  detail.  The  appellant,  through  its 
I own  staff,  secured  from  each  of  the  householders  execution  of 
; a document  (ex.  2)  addressed  to  appellant,  from  which  I quote: 
“B  & M Readers’  Service  Ltd., 

: 198  Wellesley  Street  East 

Toronto  - Ontario. 

“Please  enter  my  subscription  for  the  following  magazines 
I for  the  full  subscription  term  stated  below.”  (Then  follow 
details  of  the  number  of  issues  subscribed  for,  the  names  of 
! the  magazines,  the  term  of  the  subscription,  and  other  data). 

, “I  have  paid  salesman  60  cents  and  agree  to  pay  B & M 
' Readers’  Service  81.00  for  each  month  for  15  months.”  (Then 
follows  space  for  the  signature  of  the  purchaser  with  appro- 
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priate  personal  details).  “Make  cheques  payable  to  B & M 
Readers’  Service  Ltd.  No  verbal  alterations  recognized.  Allow 
40  days  for  change  of  address.  This  order  cannot  be  cancelled.” 
(Then  follows  a space  for  signature  of  the  salesman  and  the 
date).  “Price  and  terms  of  this  order  are  fully  understood  and 
I hereby  certify  that  this  agreement  contains  all  the  conditions 
pertaining  to  this  order  made  between  your  salesman  and 
myself.”  (Then  follows  space  for  further  signature  by  the 
purchaser). 

On  the  back  of  the  document,  headings  are  listed  for  insertion 
of  proper  data  as  to  the  status  of  this  order  from  time  to  time. 
As  I have  already  said,  respondent  had  nothing  to  do  with  the 
preparation  of  this  document  and  had  no  knowledge  of  its  con- 
tents. Nor  had  respondent  anything  to  do  with  the  procuring 
of  these  orders  or  with  the  collection  of  the  amounts  to  be  paid 
thereunder;  it  never  knew  anything  about  the  standing  of  any 
of  the  accounts  and,  for  all  that  appears,  never  inquired  con- 
cerning them.  The  householders  dealt  only  with  appellant. 

Exhibits  3,  4 and  5 reveal  the  dealings  directly  between 
appellant  and  respondent.  Exhibit  3,  dated  30th  July  1947,  is 
typical  of  the  letters  written  by  appellant  enclosing  order  slips 
relative  to  the  orders  it  had  obtained.  It  reads: 

“Subscription  Department, 

New  World  Illustrated, 

100  Adelaide  West, 

Toronto,  Ontario. 

Gentlemen  : 

“Enclosed  herewith  please  find  orders  slips  covering  sub- 
scriptions for  our  account  as  follows : 

“56  orders  New  World  Illustrated — 3 Years 
We  shall  appreciate  your  early  fulfilment  of  these  P.D.S.  Orders. 

“Yours  very  truly, 

“B  & M READERS’  SERVICE” 

Exhibit  4 is  a sample  of  the  order  slips  enclosed  in  such 
letters.  It  reads: 

“ORDER  FROM  B & M READERS’  SERVICE  LTD.  TORONTO 

“Please  enter  subscription  as  indicated  below: 

“NEW  WORLD” 

(Then  follow  the  subscriber’s  name  and  address,  the  subscription 
term  and  spaces  for  identification  of  the  first  issue  actually 
delivered  and  the  date  of  that  delivery  respectively). 
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Exhibit  5 requires  some  explanation.  It  is  a form  for  can- 
cellation of  a subscription  and  reads : 

^^CANCELLATION 

“From  B & M READERS’  SERVICE  LTD.,  TORONTO 

“Please  cancel  subscriptions  as  indicated  below:” 

(Then  follow  spaces  for  the  subscriber’s  name,  address  and  other 
data) . 

It  is  not  in  dispute  that  although  the  orders  taken  by  the 
appellant  from  the  householders  state  that  they  cannot  be 
cancelled,  cancellations  in  fact  were  permitted.  The  appellaint 
itself,  presumably,  would  cancel  an  order  upon  default  in  pay- 
ment by  the  householder  according  to  its  terms.  In  any  event, 
upon  notification  to  the  respondent  by  the  appellant  of  a can- 
cellation, the  respondent  gave  the  appellant  credit  for  a rebate 
upon  what  appellant  had  paid  respondent  appropriate  to  the 
number  of  issues  of  respondent’s  magazine  undelivered  at  the 
time  of  cancellation.  This  apparently  was  a custom  of  the  trade. 
Myrans  says  the  respondent  always  granted  such  a rebate  to 
an  “agency”.  Exhibit  6 contains  the  statements  by  which  re- 
spondent billed  appellant  from  time  to  time.  These  statements 
are  addressed  to  appellant  and  list  the  number  of  subscriptions 
or  orders  received  from  appellant  by  respondent.  Each  state- 
ment contains  several  items  of  which  the  following  is  typical: 
“Aug.  1 56  subscriptions  for  New  World  @ 107.50  10.75.” 

The  10.75  is  under  a colmun  headed  “debit”  and  all  of  such 
items  are  totalled  upon  each  statement  and  the  total  carried 
out  into  a column  entitled  “balance”.  Two  of  the  three  state- 
ments comprising  ex.  6 show  credits  for  “payment  received” 
and  for  “cancellations  for  New  World”. 

At  the  trial,  the  appellant  called  Myrans  as  its  own  witness. 
The  respondent  called  no  evidence  and  took  the  position  that 
the  agreement  sued  upon  was  one  of  agency,  that  its  only 
liability  was  to  the  subscribers  procured  by  the  appellant, 
which  liability  it  acknowledged,  that  the  appellant  had  failed 
to  establish  a contract  between  it  and  the  respondent  for  the 
purchase  by  appellant  of  subscriptions  for  respondent’s  magazine 
and  that  the  action  ought  to  be  dismissed.  The  learned  trial 
judge  acceded  to  this  view,  stating  specifically  that  he  pre- 
ferred the  evidence  of  Myrans  to  that  of  Gilhooley  as  to  what 
was  said  in  the  interview  between  them  in  July  1947.  After 
the  evidence  was  concluded,  and  during  the  argument,  appel- 
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lant  asked  permission  to  amend  its  pleading  so  as  to  claim 
alternatively  upon  the  basis  of  agency.  This  request  was  made 
after  it  had  become  apparent  that  the  learned  trial  judge  was 
inclined  to  view  the  relationship  of  the  parties  as  that  of  princi- 
pal and  agent.  Objection  to  the  amendment  was  taken  by 
respondent  and  leave  to  amend  was  refused. 

With  great  respect  it  would  seem  to  me  that  if  the  amend- 
ment had  been  allowed  the  respondent  could  have  been  pro- 
tected against  any  prejudice  to  the  presentation  of  its  case 
and  that  the  amendment  might  well  have  been  permitted. 
Counsel  for  the  respondent  advanced  no  ground  for  prejudice 
other  than  the  fact  that  he  had  elected  not  to  call  any  evi- 
dence and  that  his  cross-examination  of  respondent’s  secretary- 
treasurer  when  called  as  a witness  by  the  appellant  had  not 
been  directed  towards  development  of  the  circumstances  in 
which  respondent  had  ceased  publication,  a line  of  inquiry  he 
deemed  essential  if  called  upon  to  meet  a plea  of  agency  and 
breach  of  contract  of  agency.  Obviously  the  man  who  knew 
all  about  such  circumstances  was  the  respondent’s  secretary- 
treasurer.  If  he  were  not  available  immediately  as  a witness 
when  amendment  was  sought  or  if  for  any  other  good  and 
sufficient  reason  time  were  needed  by  the  respondent  to  meet 
the  alternative  plea,  leave  to  amend  might  well  have  been  given, 
subject  to  the  imposition  of  appropriate  terms. 

Although  the  amendment  was  refused,  the  learned  trial 
judge  proceeded  at  some  length  to  consider  what  the  legal 
situation  would  have  been  had  the  amendment  been  granted 
and  upon  this  consideration,  and  for  the  reasons  ably  stated 
by  him,  came  to  a conclusion  adverse  to  the  appellant.  I have 
not  fully  considered  the  case  upon  this  alternative  basis  and 
find  it  unnecessary  to  do  so  by  reason  of  the  view  I take  of 
the  case  as  pleaded  and  presented  in  evidence. 

I do  not  think  the  true  relationship  between  the  parties  can 
be  established  by  Mr.  Myrans’s  use  of  the  words  “commission”, 
“agent”  or  “agency”  or,  for  that  matter,  by  the  insistence  of 
either  Myrans  or  Gilhooley  that  certain  allegedly  significant 
words  were  employed  in  the  interview  between  them.  “No 
word  is  more  commonly  and  constantly  abused  than  the  word 
‘agent’  ”,  said  Lord  Herschell.  “A  person  may  be  spoken  of 
as  an  ‘agent’  and  no  doubt  in  the  popular  sense  of  the  word 
may  properly  be  said  to  be  an  ‘agent’,  although  when  it  is  at- 
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tempted  to  suggest  that  he  is  an  ‘agent’  under  such  circum- 
stances as  create  the  legal  obligations  attaching  to  agency  that 
use  of  the  word  is  only  misleading”:  Kennedy  v.  De  Trafford 

et  al,  [1897]  A.C.  180  at  188.  “ . . . the  word  ‘agency’  in  its 

prima  facie  sense  seems  to  imply  the  relation  of  principal  and 
agent  and  not  of  vendor  and  purchaser;  but  it  has  been  ad- 
mitted in  the  course  of  the  argument  that  there  is  no  magic 
in  the  word  ‘agency.’  It  is  often  used  in  commercial  matters 
where  the  real  relationship  is  that  of  vendor  and  purchaser”, 
per  James  L.J.  in  Ex  parte  White;  In  re  Nevill  (1871),  L.R.  6 
Ch.  397  at  399.  See  also  the  terse  statement  of  the  same  rule 
by  Lord  Chancellor  Selborne  on  appeal  to  the  House  of  Lords 
in  the  same  case,  sub  nom.  John  Towle  and  Co.  v.  White  et  al. 
(1873),  29  L.T.  78  at  79:  “There  was,  indeed,  another  argu- 

ment, viz.,  that  the  language  of  agency  is  used  both  by  Towle 
and  Co.  and  by  Nevill,  the  latter  being  spoken  of  as  having 
been  an  ‘agent  for  sales’  on  behalf  of  Towle  and  Co.,  and  the 
business  being  spoken  of  as  an  ‘agency  business.’  The  use  of 
the  word  ‘agent’  in  a general  way,  and  without  specially  show- 
ing for  what  purpose  Nevill  was  an  agent,  goes  a very  little  way 
towards  a solution  of  the  question  of  this  account;  the  facts 
must  speak  for  themselves,  and  if  those  facts  show  a state  of 
things  different  to  a simple  arrangement  between  principal  and 
agent,  then  the  effect  of  these  facts  will  not  be  altered  simply 
because  the  language  of  agency  has  been  used  in  a loose  manner.” 
The  statements  used  by  these  learned  judges  have  found  ap- 
proval in  the  Supreme  Court  of  Canada  mM.  A.  Hanna  Company 
V.  The  Provincial  Bank  of  Canada,  [1935]  S.C.R.  144,  [1935]  1 

D. L.R.  545,  although  the  decision  in  that  case  turned  upon 
another  point.  The  principle  as  laid  down  in  these  authorities 
is  put  thus  in  1 Halsbury,  2nd  ed.  1931,  p.  194: 

“In  order  to  ascertain  whether  the  relation  of  agency  exists, 
the  true  nature  of  the  agreement  or  the  exact  circumstances 
of  the  relationship  between  the  alleged  principal  and  agent  will 
j be  regarded,  and  if  it  be  found  that  such  agreement  in  sub- 
1 stance  contemplates  the  alleged  agent  acting  on  his  own  behalf, 

I and  not  on  behalf  of  a principal,  then,  though  the  alleged  agent 
may  be  described  as  an  agent  in  the  agreement  the  relation  of 
I agency  will  not  have  arisen.” 

The  question,  then,  resolves  itself  into  an  examination  of 
the  exact  circumstances  in  which  the  parties  dealt  with  one 
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another-  Did  their  dealings  reveal  the  appellant  as  the  respond- 
ent’s agent?  I am  of  the  opinion  that  clearly  they  did  not. 
Appellant  contracted  with  the  householders  unrestricted  by  any 
instructions  from  or  obligations  to  the  respondent.  What  was 
obtained  by  the  appellant  was  an  order  or  subscription  addressed 
to  it,  and  not  for  respondent’s  publication  but  for  a group  of 
publications  of  which  respondent’s  was  only  one.  The  order 
was  not  severable.  The  consideration  paid  was  referable  only 
to  the  order  as  a whole  and  when  paid  was  in  no  sense  the 
property  of  the  respondent.  Appellant  was  under  no  obligation 
to  account  to  the  respondent  for  any  of  the  moneys  it  collected. 

If  it  had  so  chosen  it  could  have  altered  its  method  of  collection 
or  the  total  amount  to  be  stipulated  in  the  order  taken  from 
the  householder,  or,  having  taken  an  order,  it  could  have  com- 
promised the  amount  payable  thereunder.  It  could  have  taken 
a householder’s  order  for  a three-year  subscription  to  the 
“packet”  and,  as  to  that  subscription,  in  turn  could  have  sub- 
scribed for  the  time  being  with  the  respondent  merely  for  a 
one  year’s  subscription  for  respondent’s  magazine. 

If  appellant  had  contented  itself,  and  I do  not  suggest  that 
it  would,  merely  with  collecting  from  the  householders  without  | 
ever  placing  any  subscriptions  at  all  with  the  respondent  and 
had  then,  when  the  householders  became  suspicious,  made  off 
with  its  collections,  I think  no  one  would  have  been  more 
astonished  or  startled  than  the  respondent  if  then  confronted 
by  the  householders  with  demands  for  repayment  on  the  theory 
that  respondent  was  appellant’s  principal.  If  respondent  were 
the  principal  and  appellant  its  agent,  then,  of  course,  each 
householder  could  call  upon  respondent  for  delivery  of  all  the 
magazines  mentioned  in  the  order,  not  merely  New  World 
Illustrated.  Alternatively,  respondent  could  have  compelled 
payment  by  each  householder  of  the  whole  of  the  unpaid 
amount  due  upon  that  householder’s  order,  although  the  order 
in  each  case  is  expressed  to  be  for  several  magazines  and  car- 
ries an  obligation  to  pay  a price  which  is  not  specified  with  | 
respect  to  any  particular  magazine.  Upon  the  evidence,  these  j 
propositions  are  untenable  but  that  very  fact  demonstrates  the  !j 
complete  absence  of  any  of  the  indicia  of  agency  in  the  dealings  i 
between  the  parties.  i 

I quote  in  full  para.  6 of  the  statement  of  defence:  “When  i 

publication  of  the  said  magazine  was  suspended  the  plaintiff  j 
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in  common  with  other  agencies  who  had  sold  subscriptions  to 
the  said  magazine  were  afforded  the  opportunity  of  offering 
to  subscribers  to  the  said  magazine  another  magazine  known 
as  New  Liberty,  or  a choice  of  one  of  three  other  magazines, 
without  further  expense  to  such  subscriber.  The  defendant 
says  that  if  the  plaintiff  had  acted  with  reasonable  diligence 
upwards  of  ninety  percent  (90%)  of  such  subscribers  whose 
subscriptions  had  been  obtained  by  the  said  firm  would  have 
agreed  to  accept  another  magazine  in  substitution  for  the  said 
magazine  New  World  Illustrated”. 

This  is  not  the  plea  of  a principal  dealing  with  its  own 
subscribers;  rather  it  is  a plea  charging  appellant  with  failure 
to  mitigate  its  damages  arising  from  respondent’s  cessation  of 
publication.  The  italics  in  the  paragraph  I have  quoted  are 
my  own. 

The  subscriptions  received  by  respondent  are  entirely  differ- 
ent in  tenor  and  effect  from  the  orders  obtained  by  appellant 
from  the  householders.  Respondent  received  subscriptions  from 
appellant  “for  our  account”  for  New  World  Illustrated  only. 
Respondent  accepted  these  subscriptions  and  thereby  undertook 
with  appellant  to  fulfil  them.  The  relationship  between  the 
parties  was  that  of  vendor  and  purchaser  of  the  issues  of  the 
respondent’s  magazine  covered  by  the  subscriptions  accepted 
by  the  respondent,  and  that  was  the  very  relationship  which,  by 
the  interview  of  July  1947,  it  was  agreed  should  be  established 
respecting  each  subscription  to  be  sent  by  appellant  to  respond- 
ent. Of  course  respondent,  upon  reasonable  notice,  could  have 
notified  appellant  that  it  would  accept  no  more  subscriptions, 
but  that  is  not  what  was  done. 

I agree  with  the  learned  trial  judge  that  such  a contract 
as  between  vendor  and  purchaser  demands  the  implication  of  a 
term  therein  that  respondent  would  not  cease  publication  before 
the  expiration  of  the  subscriptions  accepted  by  it  and  that 
such  a term  in  such  a contract  was  necessarily  implied  in 
order  to  give  business  efficiency  to  the  intention  of  the  parties 
as  gathered  from  the  circumstances  adduced  in  evidence;  au- 
i thorities  upon  this  principle  are  well  known  and  need  not  be 
I here  repeated. 

! I would,  therefore,  allow  the  appeal  with  costs.  Appellant 
I is  entitled  to  judgment  for  damages  for  breach  of  contract 
i and  for  wrongful  conversion  of  its  list  of  customers,  with  a 
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reference  to  the  Master  to  inquire  into  and  determine  the 
quantum  of  such  damages.  Costs  of  the  action  and  of  the 
reference  should  go  to  the  appellant. 

I have  so  far  refrained  from  saying  anything  about  the 
damages  claimed  by  appellant  under  various  headings  in  its 
statement  of  claim.  It  would  seem  apparent,  however,  that 
duplication  may  very  possibly  exist  in  some  of  the  claims  made. 
The  respective  amounts  claimed  are,  in  any  event,  subject  to 
the  usual  requirements  of  proof  not  only  as  to  quantum,  but 
also  as  to  relevancy. 

Since  delivery  of  my  above  reasons  for  judgment  I have 
had  the  privilege  of  reading  the  judgment  of  my  Lord  the  Chief 
Justice.  I perceive  no  conflict  between  the  reasons  as  given 
by  my  Lord  and  those  I have  already  expressed.  Nevertheless, 
he  has  approached  the  matter  from  a somewhat  different  point 
of  view,  and  I now  wish  to  state  my  respectful  concurrence  in 
his  reasons,  viewing  them  as  I do  as  additional  grounds  for 
allowance  of  the  appeal. 

Appeal  allowed  with  costs. 

Solicitors  for  the  plaintiffs  appellant:  Borden , Elliot , Kelleys 
Palmer  & Sankeps  Toronto. 

Solicitors  for  the  defendants  respondent:  Masons  Foulds, 

Davidson  d Arnups  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  \\  Hewlett. 

Evidence  — Confessions  — Admissibility  — Interrogation  of  Accused  by 

Police  Officers  before  Formal  Arrest  — Cross-examination. 

The  accused  was  taken  to  a police  office  for  questioning  in  connection 
with  the  death  of  one  B,  in  whose  company  the  accused  had  been 
seen  shortly  before  B’s  death.  The  questioning  lasted  more  than 
three  hours,  during  the  whole  of  which  time  the  accused,  although 
not  formally  arrested  or  even  charged,  was  constantly  in  the  presence 
of  at  least  one  police  officer.  During  the  interrogation  the  police 
officer  who  was  conducting  the  investigation  several  times  made  a 
definite  accusation  of  the  crime,  and  the  accused  repeatedly  denied 
it  until,  towards  the  end  of  the  three-hour  period,  he  intimated  that 
he  would  make  a statement,  whereupon  he  was  formally  charged 
with  murder  and  given  a warning  in  the  usual  form.  He  then  made 
a statement  (which  was  reduced  to  writing  and  signed  by  him),  in 
which  he  admitted  striking  the  fatal  blow. 

Held,  in  view  of  all  the  circumstances,  it  should  be  held  that  the  Crown 
had  not  established  that  the  confession  was  a voluntary  one,  and  it 
should  not  have  been  admitted  in  evidence.  Boudreau  v.  The  King, 
[1949]  S.e.R.  262;  Rex  v.  Dick,  [1947]  O.R.  105,  695,  applied. 

Per  Hogg  J.A.:  The  fact  that  at  the  end  of  the  confession  the  accused 
said,  in  answers  to  questions  put  to  him,  that  he  had  received  neither 
promise  nor  threat  from  the  police  officers  that  induced  him  to  make 
the  statement  did  not,  in  the  circumstances,  establish  that  the  con- 
fession was  voluntary,  or  that  the  methods  used  did  not  so  infiuence 
his  mind  as  to  induce  him  to  make  it.  Ah  Hoy  v.  Hough  (1912),  14 
W.A.L.R.  214,  agreed  with. 

An  appeal  from  a conviction  for  manslaughter  (on  an  indict- 
ment for  murder)  before  Barlow  J.  and  a jury. 

23rd  January  1950.  The  appeal  was  heard  by  Laidlaw, 
Hogg  and  Aylesworth  JJ.A. 

G.  A.  Martin,  K.C.,  and  W.  A.  Donohue,  for  the  appellant: 
The  statement  given  by  the  appellant  to  the  police  officers,  after 
lengthy  questioning,  should  not  have  been  held  to  be  voluntary, 
and  should  not  have  been  admitted  in  evidence.  A judge  presid- 
ing at  a trial  would  not  for  one  moment  permit  such  a cross- 
examination  and  bullying  of  a witness.  This  was  not  interro- 
gation for  the  purpose  of  eliciting  information,  but  cross-exami- 
nation and  persistent  questioning  to  elicit  an  admission  of  guilt. 
There  were  eight  separate  accusations  by  Inspector  Neil,  and 
many  intimations  that  the  accused  was  lying,  before  the  final 
statement  was  made.  Nearly  three  hours  elapsed  from  the  time 
the  accused  was  first  brought  in  for  questioning  until  the  time 
when  he  began  the  statement.  It  would  be  an  abuse  of  language 
to  say  that  this  statement  was  voluntary. 

There  is  a long  series  of  cases  to  the  effect  that  where  a 
statement  follows  long  and  persistent  questioning  it  should  not 
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be  admitted.  They  are  all  reviewed  and  summed  up  in  Boudreau 
V.  The  King,  [1949]  S.C.R.  262,  94  C.C.C.  1,  7 C.R.  427,  [1949] 

3 D.L.R.  81.  I refer  particularly  to  Rex  v,  Knight  and  Thayre 
(1905),  20  Cox  C.C.  711  at  714;  Rex  v.  Brown;  Rex  v.  Bruce 
(1931),  23  Cr.  App.  R.  56;  Rex  v.  WinJcel  et  al.  (1911),  76  J.P. 
191. 

The  final  statement  was  preceded  by  a confrontation  of  the 
accused  with  a statement  made  by  his  wife  (not  a compellable 
or  competent  witness  for  the  prosecution) , which  tended  to  show 
that  his  first  statement  was  false. 

The  fact  that  a formal  caution  was  given  before  the  state- 
ment was  actually  begun  is  not  conclusive,  because  of  the  state 
of  mind  to  which  the  accused  had  been  reduced. 

The  accused’s  statement,  in  the  confession,  that  he  had  not 
been  influenced  by  any  inducement  or  threat  is  in  the  same 
position  as  the  rest  of  the  statement  that  it  purports  to  validate. 

The  trial  judge  was  quite  wrong  in  his  interpretation  of 
Boudreau  v.  The  King,  supra,  and  particularly  in  suggesting  that 
it  had  overruled  Rex  v.  Dick,  [1947]  O.R.  105,  87  C.C.C.  101,  2 
C.R.  417,  [1947]  2 D.L.R.  213;  [1947]  O.R.  695,  89  C.C.C.  312, 

4 C.R.  168.  What  was  said  in  the  Dick  case  is  practically  iden-  | 

tical  with  what  Kerwin  J.  said  in  the  Boudreau  case.  j 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 
Boudreau  v.  The  King,  supra,  is  entirely  silent  as  to  cross-exami- 
nation. There  was  nothing  unfair  in  the  obtaining  of  this  state- 
ment. [Laidlaw  J.A.:  How  can  it  possibly  be  said  to  be  fair 
when  a police  officer,  who  admittedly  has  no  ground  for  suspect- 
ing a man,  eight  times  definitely  accuses  him  of  committing  a 
crime?]  On  all  the  evidence  this  statement  was  clearly  volun- 
tary. At  the  end,  just  before  making  the  statement,  the  accused 
smoked  a cigarette  right  to  the  end,  and  then  was  formally 
cautioned.  I rely  particularly  on  Boudreau  v.  The  King,  supra, 
at  p.  269.  [Hogg  J.A.  : Assuming  that  the  police  officer’s  con- 
duct was  unfair,  does  the  statement  at  the  end  of  the  confession, 
as  to  the  absence  of  any  inducement  or  threat,  cure  it?]  In  the 
special  circumstances  of  this  case,  yes. 

In  Rex  V.  Voisin,  [1918]  1 K.B.  531,  13  Cr.  App.  R.  89,  the 
confession  was  in  effect  obtained  by  a trick  or  fraud,  and  there 
is  nothing  of  that  kind  here.  The  accused  was  not  under  arrest, 
and  not  charged  with  any  crime  until  the  end  of  the  interview. 


C.A. 


Rex  V*  Hewlett* 


Laidlaw  J.A.  183 


but  was  brought  in  merely  to  see  whether  he  could  shed  any 
light  on  the  crime.  There  was  no  inducement  and  no  threat. 

G.  A,  Martin,  K.C.,  in  reply:  The  suggestion  that  the  refer- 
ence at  the  end  of  the  confession  to  the  absence  of  an  inducement 
or  threat  can  validate  it  is  answered  by  Ah  Hoy  v.  Hough  (1912) , 
14  W.A.L.R.  214  at  219.  The  mere  fact  that  these  questions 
were  put  by  the  inspector  is  significant. 

Probably  the  reason  that  there  are  no  reported  decisions  in 
cases  where  there  has  been  long  and  persistent  cross-examina- 
tion, as  here,  is  that  no  one  has  previously  thought  seriously 
that  a statement  so  obtained  could  be  admissible.  I refer  to 
Reg.  V.  Croydon  et  al.  (1846),  2 Cox  C.C.  67.  The  fact  that  the 
accused  was  not  charged  with  anything  makes  the  Crown’s 
position  worse,  if  anything,  because  it  shows  that  the  police  had 
no  right  to  keep  him  locked  up. 

As  to  the  value  of  the  so-called  caution,  I refer  to  Bernard- 
Chapdelaine  v.  The  King,  56  Que.  K.B.  52,  62  C.C.C.  209,  [1935] 
1 D.L.R.  805  (sub  nom.  Chapdelaine  v.  The  King.) 

The  trial  judge’s  discretion  in  connection  with  a confession 
is  a discretion  to  reject,  not  a discretion  to  admit.  That  is  to 
say,  he  may,  even  if  he  decides  that  the  confession  is  voluntary 
I in  the  accepted  sense,  nevertheless  decline  to  admit  it,  in  his 
j discretion.  If,  however,  he  decides  that  it  is  not  shown  to  be 
voluntary,  he  must  exclude  it,  and  has  no  discretion  in  the 
; matter. 

I 

! Cur.  adv.  vult. 


3rd  February  1950.  Laidlaw  J.A.: — The  appellant  was 
indicted  for  murder  and  after  trial  before  Mr.  Justice  Barlow 
! and  a jury  at  Sarnia  on  13th,  14th  and  15th  September  1949,  he 
was  found  not  guilty  of  murder  but  guilty  of  manslaughter.  He 
appeals  to  this  Court  from  his  conviction  on  the  ground  that  the 
learned  trial  judge  erred  in  his  ruling  that  a statement  in  writing 
signed  by  the  appellant  was  made  voluntarily,  and  that  there- 
after the  learned  judge  erroneously  admitted  the  statement  in 
evidence. 

The  statement  was  of  an  incriminating  nature,  and  was  made 
in  the  presence  of  two  police  officers  after  a caution  was  given 
by  one  of  the  officers  in  the  usual  and  proper  form.  Evidence 
of  the  circumstances  surrounding  the  making  of  the  statement 
was  given  with  the  greatest  candour.  I find  it  unnecessary  to 
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discuss  that  evidence  or  to  refer  to  any  particular  part  of  it. 

It  is  sufficient  to  say  that,  in  my  opinion,  the  only  conclusion 
that  could  be  properly  reached  from  it  is  that  the  prosecution 
failed  to  show  that  the  statement  was  a voluntary  one.  There- 
fore, it  should  not  have  been  admitted  in  evidence. 

The  law  concerning  the  admissibility  of  incriminating  state- 
ments made  to  persons  in  authority  has  been  stated  with  the 
greatest  possible  clarity  in  Boudreau  v.  The  King,  [1949]  S.C.R. 
262,  94  C.C.C.  1,  7 C.R.  427,  [1949]  3 D.L.R.  81.  It  has  also 
been  stated  with  equal  clearness  in  Rex  v.  Dick,  [1947]  O.R.  105, 

87  C.C.C.  101,  2 C.R.  417,  [1947]  2 D.L.R.  213;  [1947]  O.R.  695, 

89  C.C.C.  312,  4 C.R.  168.  There  is  no  conflict  between  the 
decisions  in  those  two  cases. 

With  much  respect,  I express  the  view  that  the  learned  trial 
judge  did  not  correctly  apply  the  principles  stated  in  the  cases 
to  which  I have  referred.  This  appeal  must,  therefore,  be 
allowed. 

Counsel  for  the  Crown  frankly  and  fairly  admitted  in  this 
Court  that  apart  from  the  statement  made  by  the  appellant  i 
there  was  not  sufficient  evidence  to  support  a conviction  against  i 
the  appellant.  I would,  therefore,  quash  the  conviction  and 
direct  that  a judgment  and  verdict  of  acquittal  be  entered. 

Hogg  J.A.: — I have  come  to  the  same  conclusion  in  this 
appeal  as  my  brother  Laidlaw. 

From  my  own  experience,  I realize  how  difficult  it  sometimes 
is  for  a trial  judge  who  must  give  his  decision  without  lengthy  | 
consideration,  to  determine  whether  a statement  made  to  a police  j 
officer  by  a person  accused  of  a crime,  and  while  under  restraint,  j 
is  admissible  in  evidence  against  such  accused  person  as  having 
been  made  voluntarily,  or  whether  such  statement  should  be  re- 
jected because  this  essential  element  was  not  present.  For  this 
reason  I would  like  to  make  some  further  comment,  briefly,  I 
hope,  upon  the  circumstances  of  this  case,  and  the  law  which, 
in  my  opinion,  is  applicable  thereto. 

An  outline  of  the  essential  facts  concerning  this  appeal  is  as  I 
follows : i 

Information  had  been  received  by  police  officers  that  the  j 
accused  had  been  seen  in  the  company  of  the  deceased  Brown  | 
shortly  before  the  death  of  the  latter.  The  accused  was  brought  J 
to  the  office  of  the  Provincial  Police  in  the  town  of  Petrolia,  I 
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where  he  was  questioned  by  Inspector  Neil  of  the  Ontario  Pro- 
vincial Police  in  the  presence  of  another  police  officer.  The 
testimony  given  by  Inspector  Neil  at  the  trial,  with  respect  to 
his  interview  with  the  accused,  was  given  with  the  utmost 
candour.  Several  times  while  the  accused  was  being  questioned, 
the  inspector  charged  him  with  having  killed  Harry  Brown. 
Inspector  Neil’s  testimony  in  this  regard  is  as  follows: 

“I  said  to  him,  ‘You  killed  Harry  Brown’,  and  he  said,  ‘No, 
no,  I didn’t’.  I said,  ‘Well,  you  did’.  He  said,  ‘I  didn’t’.  So  I 
said  to  him,  ‘Well,  you  are  the  one  that  killed  this  old  man’,  and 
he  said,  ‘No,  no,  I didn’t.  Why  would  I do  that?’  I said,  ‘Well, 
for  the  money.  You  sat  there  and  you  saw  he  had  money,  and 
that  is  why  you  did  it.  You  are  not  working,  and  that  is  where 
you  decided  to  do  this’.  ‘No’,  he  says,  ‘I  did  not’.  So  I said, 
‘All  right,  then,  what  did  you  do  then?’  ” 

The  answers  given  by  the  accused  to  the  questions  put  to 
him  at  this  time,  although  they  did  not  connect  him  with  the 
crime  under  investigation,  were  reduced  to  writing,  and  the 
statement  was  signed  by  the  accused.  Inspector  Neil  stated 
that  the  accused  was  not  then  under  arrest  and  no  caution  had 
been  given  to  him  up  to  this  point. 

Howlett  was  requested  to  leave  his  coat  with  Inspector  Neil 
and  to  leave  the  room,  but  to  wait  until  the  inspector  had  inter- 
viewed a Mr.  Harrison.  During  all  of  this  interval  a police 
officer  was  with  the  accused.  Later  he  was  again  requested  to 
come  into  the  police  office  and  was  questioned  as  to  certain 
money  that  he  had  spent.  A further  part  of  Inspector  Neil’s 
testimony  is  as  follows : 

“So  then  I told  him,  I said,  ‘Well,  you  are  the  one  that  did 
this,  now,  and  that  is  the  money  that  you  got  from  the  old  man’. 
He  said,  ‘No,  sir,  I didn’t’.  I said,  ‘Well,  you  did,  and  that  is  the 
money’.  ‘No,  it  is  not’,  he  said.  ‘Well,  where  did  you  get  it?’  ” 
The  accused  having  said  he  had  received  a sum  of  money 
from  his  wife,  Neil  left  the  police  station  to  interview  the  wife 
of  the  accused,  leaving  him  with  Chief  Constable  Fowler.  Later 
the  accused  was  confronted  by  Neil,  in  the  presence  of  Provincial 
1 Constable  Callander,  with  a written  statement  signed  by  his 
' wife  to  the  effect  that  she  had  not  given  the  accused  the  money 
I which  he  said  she  had  given  to  him.  A further  passage  from 
i Inspector  Neil’s  testimony  then  follows: 
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“ ‘Now’,  I said,  let  us  have  the  truth.  ‘Now’,  I said,  ‘you 
have  killed  the  old  man’,  and  he  says,  ‘No,  no,  I didn’t’.  And  I 
said,  ‘Now,  we  have  evidence  of  everything  this  old  man  did  that 
evening  except  — that  is,  up  to  the  time  he  went  to  the  town 
hall,  but  I don’t  know  what  happened  then’.”  And  further: 
“ ‘Frankly  speaking  I don’t  know  what  happened  in  that  room. 
Only  you  know.  Why  don’t  you  get  it  off  your  chest?’  ” 

The  accused  was  also  asked  by  Callander  whether  he  had 
had  anything  to  drink  that  night,  to  which  the  accused  answered 
in  the  affirmative. 


Hewlett  was  then  charged  with  the  murder  of  Harry  Brown 
and  the  usual  caution  was  given  to  him,  after  which  he  made 
and  signed  one  of  the  statements  admitted  in  evidence,  to  the 
effect  that  he  had  hit  Brown  with  a wine  bottle  and  that  Brown 
had  fallen  to  the  floor. 

After  this  statement  had  been  obtained,  the  accused  was 
formally  placed  under  arrest  and  locked  up  for  the  night  and  the 
next  morning  a formal  charge  of  the  murder  of  Brown  was  made 
against  him. 

At  the  end  of  the  second  statement  made  by  the  accused, 
he  said,  in  answer  to  questions  put  to  him,  that  he  had  not 
received  any  promise  from  the  police  to  induce  him  to  make  the 
statement,  nor  had  he  received  any  threat  from  them  which 
decided  him  to  give  the  statement. 


A period  of  over  three  hours  elapsed  from  the  commence- 
ment of  the  questioning  of  the  accused  by  Inspector  Neil  until 
the  second  and  final  statement  was  signed.  During  all  of  this 
time  a police  officer  was,  or  several  police  officers  were,  con- 
stantly with  him.  At  one  point  during  the  interview  one  of  the 
officers  asked  another  if  he  had  “got  the  key  to  the  cell’,  a 
remark  which  may  have  been  overheard  by  the  accused.  While 
the  accused  was  being  questioned  by  the  police  inspector,  the 
door  of  the  room  was  kept  locked. 


The  principle  of  law  governing  the  admissibility  of  a state-  | 
ment  made  by  a person  with  reference  to  a crime,  while  he  is  j 
under  the  restraint  or  in  the  custody  of  a police  officer,  was  1 
laid  down  by  the  Courts  many  years  ago,  and  was  again  recently  j 
discussed  in  Boudreau  v.  The  King,  [1949]  S.C.R.  262,  94  C.C.C.  | 
1,  7 C.R.  427,  [1949]  3 D.L.R.  81,  which  is  the  latest  case  in  | 
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our  Courts  on  the  subject.  Mr.  Justice  Kerwin  referred  to  the 
rule  in  the  following  words: 

“The  fundamental  question  is  whether  a confession  of  an 
accused  offered  in  evidence  is  voluntary.” 

In  the  old  case  of  Rex  v.  Mills  (1833),  6 C.  & P.  146,  172 
E.R.  1183,  the  accused  while  in  the  custody  of  a constable  was 
asked  whether  he  was  guilty  of  the  crime  charged,  which  he 
denied,  and  the  constable  then  said  that  it  was  of  no  use  for  the 
accused  to  deny  having  committed  the  crime  as  there  were 
certain  persons  who  would  swear  that  they  saw  him  do  it.  It 
was  held  that  this  was  an  inducement  and  that  the  accused’s 
statement  was  not  admissible  in  evidence. 

Some  twenty  years  later  in  Reg.  v.  Scott  (1856),  Dears.  & B. 
47,  169  E.R.  909,  Lord  Chief  Justice  Campbell  said:  “It  is  a trite 
maxim  that  the  confession  of  a crime,  to  be  admissible  against 
the  party  confessing,  must  be  voluntary;  but  this  only  means 
that  it  shall  not  be  induced  by  improper  threats  or  promises, 
because,  under  such  circumstances,  the  party  may  have  been 
influenced  to  say  what  is  not  true,  and  the  supposed  confession 
cannot  be  safely  acted  upon.” 

In  Rex  V.  Brown]  Rex  v.  Bruce  (1931),  23  Cr.  App.  R.  56, 
before  Lord  Hewart  C.J.  and  Avory  and  Acton  JJ.,  it  was  held 
that  the  police  have  no  right  to  suggest  by  questions  to  a person 
detained  in  custody,  that  they  have  evidence  of  his  guilt: 
answers  to  such  a suggestion  are  not  admissible  in  evidence. 

It  is  apparent  from  the  observation  of  Baron  Parke  in  Reg. 
V.  Baldry  (1852),  2 Den.  430,  169  E.R.  568,  that  there  was  a 
tendency  in  his  day  to  carry  the  rule  in  favour  of  an  accused 
to  unwarranted  lengths.  He  said  at  pp.  444-5:  “.  . . in  order  to 
render  a confession  admissible  in  evidence,  it  must  be  perfectly 
voluntary  and  there  is  no  doubt  that  any  inducement  in  the 
nature  of  a promise  or  of  a threat  held  out  by  a person  in 
authority,  vitiates  a confession.  The  decisions  to  that  effect 
have  gone  a long  way  ...  I think  there  has  been  too  much 
tenderness  towards  persons  in  that  matter  ...  I agree  with 
the  observation  of  Mr.  Pitt  Taylor,  that  the  rule  has  been  ex- 
tended quite  too  far,  and  that  justice  and  common  sense  have, 
too  frequently,  been  sacrificed  at  the  shrine  of  mercy.” 

In  this  regard,  the  comment  made  by  William  Forsyth,  of 
the  Inner  Temple,  in  his  book  on  the  “History  of  Lawyers” 
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published  in  1875,  may  be  of  some  interest.  He  contrasts  the 
system  in  France  of  the  interrogation  of  a prisoner  by  the  Court 
during  his  trial,  with  the  rule  in  England  with  regard  to  a con- 
fession made  by  an  accused,  and  is  of  the  opinion  that,  perhaps, 
there  might  be  a tendency  sometimes  to  err  in  the  latter  country 
in  a contrary  direction.  In  illustration  of  such  tendency  he 
relates  the  following  incident: 

“Not  long  ago,  at  a trial  at  the  Central  Criminal  Court  (in 
London)  a policeman  was  asked  whether  the  prisoner  had  not 
made  a statement.  He  answered,  ‘No;  he  was  beginning  to  do 
so;  hut  I knew  my  duty  better,  and  I prevented  him’.’' 

In  Boudreau  v.  The  King,  suyra,  the  appellant,  who  was  con- 
victed of  murder,  had  made  a certain  statement  and  a confession 
of  the  crime  while  being  held  under  a coroner’s  warrant  as  a 
material  witness.  Mr.  Justice  Kerwin  at  p.  267  expressed  the 
following  opinion: 

“Again  with  great  respect,  I think  it  advisable  that  it  should 
now  be  stated  clearly  what  this  Court  considers  the  law  to  be. 
My  view  is  that  it  has  not  been  changed  from  that  set  out  in 
Ibrahim  v.  Rex,  [1914]  A.C.  599,  and  Rex  v.  Prosko,  63  S.C.R. 
226.  The  fundamental  question  is  whether  a confession  of  an 
accused  offered  in  evidence  is  voluntary.  The  mere  fact  that  a 
warning  was  given  is  not  necessarily  decisive  in  favour  of  ad- 
missibility but,  on  the  other  hand,  the  absence  of  a warning 
should  not  bind  the  hands  of  the  Court  so  as  to  compel  it  to 
rule  out  a statement.  All  the  surrounding  circumstances  must 
be  investigated  and,  if  upon  their  review  the  Court  is  not  satis- 
fied of  the  voluntary  nature  of  the  admission,  the  statement  will 
be  rejected.  Accordingly,  the  presence  or  absence  of  a warning 
will  be  a factor  and,  in  many  cases,  an  important  one.” 

Mr.  Justice  Rand  at  p.  269,  said:  “What  the  statement  should 
be  is  that  of  a man  free  in  volition  from  the  compulsions  or 
inducements  of  authority  and  what  is  sought  is  assurance  that 
that  is  the  case  ...  It  would  be  a serious  error  to  place  the 
ordinary  modes  of  investigation  of  crime  in  a strait  jacket  of 
artificial  rules  . . . .” 

Mr.  Justice  Kellock  made  an  exhaustive  review  of  the  cases 
upon  the  subject.  He  quoted  the  language  of  Sankey  J.  in  Rex 
V.  Croive  and  Myerscough  (1917),  81  J.P.  288,  where  that  learned 
judge  said:  “.  . . if  a police  constable  has  determined  to  arrest 


Rex  V*  Hewlett* 


Hogg  J.A.  189 


C.A. 

i a person,  or  if  a person  is  in  fact  in  custody,  then  he  should  ask 
I no  questions  which  will  in  any  way  tend  to  prove  the  guilt  of  the 
j person  in  custody  from  his  own  mouth.” 

I think  it  would  be  difficult  to  conclude  that  the  accused  was 
not  under  restraint  or  to  conceive  that  he  did  not  feel  he  was 
under  restraint  because  of  the  circumstances  to  which  I have 
already  referred.  The  words  used  by  Mr.  Justice  Anglin  in 
Prosko  V,  The  King  (1922),  63  S.C.R.  226,  37  C.C.C.  199,  66 
I D.L.R.  340,  may  be  applied  to  the  situation  in  which  the  accused 
in  this  case  found  himself.  That  learned  judge  said:  “The  two 
detectives  were  persons  in  authority;  the  accused  was  in  my 
opinion  in  the  same  plight  as  if  in  custody.” 
i Furthermore,  in  my  opinion,  the  accused  was  under  strong 
compulsion,  in  view  of  all  the  particulars  surrounding  his 
I questioning  by  Inspector  Neil,  to  admit  having  killed  Brown. 

I The  impression  conveyed  by  Inspector  Neil  to  the  mind  of  the 
accused  may  well  have  been  that  the  police  had  proof  that  he 
I had  committed  the  deed,  and  that  therefore  he  would  have  to 
t confess.  I think  it  may  reasonably  be  held  that  the  statement 
made  by  the  accused,  after  the  usual  caution  had  been  given  to 
him,  was  induced  by  his  cross-examination  in  the  form  of  re- 
i peated  accusations  that  he  had  killed  Harry  Brown. 

It  was  forcibly  argued  by  counsel  for  the  Crown  that  the 
fact  that  the  accused  had  ended  his  second  statement  with  a 
denial  that  he  had  received  any  threat  or  any  promise  which 
decided  him  to  make  it,  established  that  it  was  voluntary  on 
I the  part  of  the  accused.  With  reference  to  this  matter,  Inspec- 
tor Neil  said  that  he  had  put  these  particular  questions  to  the 
! accused  “to  find  out  whether  or  not  he  had  been  influenced  by 
I our  previous  questioning”. 

This  question  was  the  subject  of  consideration  in  a case  in 
! the  Supreme  Court  of  Western  Australia  of  Ah  Hoy  v.  Hough 
i (1912),  14  W.A.L.R.  214.  The  accused  under  arrest  made 
! answers  to  questions  put  to  him  by  police  officers,  which  tended 
! to  incriminate  him.  The  answers  were  taken  down  in  writing 
and  the  following  statement  was  added  by  the  accused:  “I  make 
! this  statement  of  my  own  free  will;  it  has  been  read  over  to  me 
, and  I have  nothing  to  add  or  alter.”  Burnside  J.,  who  presided 
1 at  the  trial,  was  of  the  opinion  that  a consciousness  of  the 
peculiarity  of  the  proceeding  appears  to  have  struck  the  parties 
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concerned.  He  was  of  the  opinion  that  the  statement  made  by 
the  accused  that  the  answers  to  the  questions  were  made  of  his 
own  free  will,  was  worthless. 

In  view  of  the  character  of  the  interrogation  of  the  accused, 
I think  that  the  answers  made  by  the  accused  that  he  had  not 
received  any  threat  or  promise,  do  not  establish  that  the  state- 
ment was  a voluntary  one  and  do  not  evince  that  the  methods 
used  did  not  so  influence  the  mind  of  the  accused  as  to  induce 
him  to  make  the  statement  in  question. 

For  the  reasons  given  I agree  that  the  appeal  should  be 
allowed,  and  the  conviction  quashed. 

Aylesworth  J.A.  agrees  with  Laidlaw  J.A. 

Conviction  quashed. 

Solicitors  for  the  appellant:  Donohue  d Maher , Sarnia. 


[URQUHART  J.] 

Woolner  v.  Dyck. 

Waters  and  Watercourses— Diverting  Flow  of  Surface  Water — Injury 

to  Neighbour’s  Lands — When  Liability  will  Exist. 

Although  the  cases  say  that  a man  may  erect  dykes  and  embankments 
on  his  own  land  so  as  to  prevent  the  flow  of  surface  water  on  to  his 
property,  regardless  of  the  consequences  to  others,  this  principle 
must  be  subject  to  a limitation  in  favour  of  neighbours  whose  land 
has  not  previously  borne  the  burden  of  the  flow  of  the  surface  water. 
While  a landowner  may,  in  the  bona  fide  intention  of  protecting  his 
own  property,  erect  dykes  with  impunity  if  their  effect  is  only  to  turn 
the  water  back  on  to  the  higher  land  from  which  it  came,  he  may 
not  do  so  if  the  effect  is  to  divert  the  surface  water  into  an  entirely 
new  channel,  to  the  injury  of  a neighbour  whose  land  has  not  pre- 
viously received  surface  water.  McBryan  v.  The  Canadian  Pacific 
Railway  Company  (1899),  29  S.C.R.  359,  and  other  authorities,  con- 
sidered. 

An  action  for  damages  and  an  injunction. 

16th  January  1950.  The  action  was  tried  by  Urquhart  J. 
without  a jury  at  Kitchener. 

H.  L.  Daufman,  for  the  plaintiff. 

F.  L.  Dreger,  for  the  defendant. 

3rd  February  1950.  Urquhart  J. ; — Action  by  the  plaintiff 
for  damages  for  flooding  as  a result  of  the  buildings  and  erections 
made  by  the  defendant  on  his  own  land  and  for  an  injunction. 
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Let  me  say  at  the  outset  that  where  the  evidence  of  the 
plaintiff  and  his  witnesses  disagrees  with  that  of  the  defendant 
and  his  witnesses,  I believe  the  former. 

There  is  no  doubt  in  my  mind,  and  I find,  that  the  natural 
flow  of  surface  water  from  the  high  lands  to  the  east,  occupied 
by  one  Shantz,  was  in  two  directions  before  the  defendant  first 
came  to  the  vicinity  in  1940.  These  two  directions  were  roughly 
south-westerly  towards  where  the  defendant  has  built  his  house 
and  westerly  towards  highway  no.  7,  in  the  general  direction  of 
the  place  where  the  defendant  has  erected  his  shop,  or  perhaps 
slightly  to  the  north  thereof  and  well  to  the  south  and  clear  of 
the  plaintiff’s  land  and  building.  I find,  believing  those  who  say 
so,  that  the  greatest  part  of  the  natural  flow  of  surface  water 
was  in  the  latter  direction. 

I also  find  that  the  plaintiff  had  no  trouble  with  flooding  in 
either  his  cellar  or  his  garden  (outside  of  some  slight  flood  from 
his  brother-in-law’s  broken  eaves  earlier)  until  1943.  I find 
also  that  the  flooding  of  the  plaintiff’s  cellar  in  1943  and  1947 
and  the  general  wetness  of  the  south-east  corner  of  the  plaintiff’s 
foundation  and  the  flooding  of  his  garden  at  various  times,  told 
of  by  the  plaintiff  in  his  evidence,  was  caused  by  the  defendant 
erecting  buildings  and  dykes  on  his  own  land  and  filling  in  his 
own  land  beyond  its  natural  level,  the  bulk  of  which  had  been 
done  before  1943.  These  had  the  effect  of  diverting  the  natural 
flow  of  surface  water,  which  in  the  wet  seasons  is  very  con- 
siderable, from  over  his  own  lands  back  on  to  other  lands  lying 
between  those  of  Shantz  and  his  own,  thence,  as  a result,  on  to 
those  of  the  plaintiff  to  the  north,  water  naturally  finding  its 
own  level. 

Anything  that  the  defendant  constructed  which  caused  injury 
to  his  neighbour  (the  plaintiff)  was  done  upon  the  defendant’s 
own  lands,  in  the  course  of  building  his  residence  on  Becker 
Street  and  his  shop  facing  on  highway  no.  7,  and  later  building 
up  the  lands  surrounding  them,  and  erecting  dykes  for  the  pro- 
tection of  his  residence  and  subsequently  his  shop.  In  this 
action  the  defendant  relies  upon  two  cases,  namely,  Ostrom  v, 
SUls  (1897),  24  O.A.R.  526,  affirmed  (1898),  28  S.C.R.  485;  and 
McBryan  v.  The  Canadian  Pacific  Railway  Company  (1899),  29 
S.C.R.  359. 


13— [1950]  O.R. 


192 


Ontario  Reports. 


[1950] 


The  general  legal  maxim  is  sic  utere  tuo  lit  alienum  non 
laedas,  which  is  freely  translated  as,  enjoy  your  own  property 
in  such  a manner  as  not  to  injure  that  of  another.  Generally 
speaking,  in  considering  whether  a defendant  is  liable  to  a plain- 
tiff for  damage  which  the  latter  may  have  sustained  from  the 
operations  of  the  defendant  upon  his  own  land,  the  question  is 
not  whether  the  defendant  has  acted  with  care  and  caution  but 
whether  his  acts  have  occasioned  the  damage;  for  when  one 
person,  in  managing  his  own  affairs,  causes,  however  innocently, 
damage  to  another,  it  is  just  that  he  should  suffer.  There  are, 
however,  certain  exceptions  to  this  broad  general  rule.  For 
instance,  as  is  pointed  out  in  Broom’s  Legal  Maxims,  10th  ed. 
1939,  p.  249,  an  action  does  not  lie  if  a man  builds  his  house  so 
as  to  block  out  a good  view  or  opens  a window  in  his  wall  where- 
by his  neighbour’s  privacy  is  disturbed.  In  these  cases,  another 
maxim,  qui  jure  suo  utitur  neminem  laedit,  applies. 

Does  the  present  case  constitute  an  exception  to  the  general 
sic  utere  tuo  maxim? 

In  24  Halsbury,  2nd  ed.  1937,  para.  76,  pp.  43-4,  in  the  general 
article  “Nuisance”  we  find,  under  the  subheading  “Ordinary 
User  of  Property”,  the  following; 

“Owners  or  occupiers  of  land  are  legally  entitled  to  use  or 
occupy  their  land  for  any  purpose  for  which  it  may  in  the 
ordinary  and  natural  course  of  the  enjoyment  of  land  be  used 
or  occupied,  and  they  are  not  responsible  for  damage  sustained 
by  the  property  of  others  through  natural  agencies  operating  as 
a consequence  of  such  ordinary  and  natural  user  or  occupation. 

“So  in  the  case  of  adjoining  or  neighbouring  buildings  or 
premises,  each  of  the  respective  owners  or  occupiers  is  entitled 
to  the  full  use  and  enjoyment  of  his  property  in  the  ordinary 
manner  of  its  use  and  for  the  ordinary  purposes  for  which 
premises  are  designed,  and,  so  long  as  he  confines  himself  to 
such  user  and  exercises  such  user  and  enjoyment  in  a reasonable 
manner,  having  regard  to  surrounding  circumstances,  he  is  not 
guilty  of  committing  a nuisance.” 

The  above  is  a very  comprehensive  statement,  but  it  will  be 
seen  that  there  is  a limitation  attached — that  the  owner  confines 
himself  to  such  user  and  exercises  such  user  and  enjoyment  in 
a reasonable  manner,  having  regard  to  surrounding  circum- 
stances. 
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Again,  in  33  Halsbury,  2nd  ed.  1939,  para.  1120,  pp.  632-3,  we 
find  these  words:  “Where  flood- water  finds  its  way  on  to  a per- 
son’s land  the  owner  of  the  land  is  not  entitled  to  send  the  water 
on  to  his  neighbour’s  land,  though  his  doing  so  is  solely  for  the 
purpose  of  protecting  his  own  property,  but  if  he  so  acts  to 
ward  off  a common  danger,  and  to  prevent  the  water  getting 
on  to  his  land,  he  is  not  liable.  And  he  may  erect  a fence  or 
bulwark  on  his  land  for  such  purpose.” 

It  will  be  noted  in  the  above  statement  that  the  defendant  is 
protected  if  he  acts  to  ward  off  a common  danger.  Gerrard  v. 
Crowe  et  dl.  (1920),  37  T.L.R.  110,  is  a “common  danger”  case. 
Such  is  not  the  case  here,  as  the  natural  flow  of  surface  water 
from  the  high  surrounding  ground  to  the  east  was  entirely  over 
the  defendant’s  lands  and  did  not  come  to  the  plaintiff’s  land 
normally. 

In  Edwards  v.  Rural  Municipality  of  Scotty  [1934]  1 W.W.R. 
33,  [1934]  3 D.L.R.  793,  affirmed  [1934]  S.C.R.  332,  [1934]  3 
D.L.R.  at  796,  a Saskatchewan  case,  affirmed  by  the  Supreme 
Court  of  Canada,  Martin  J.A.  (as  he  then  was),  in  delivering  the 
judgment  of  the  Court,  reviewed  the  various  cases  which  had 
been  decided  to  that  date,  including  the  two  relied  on  by  the 
defendant  in  this  case.  The  headnote  of  that  case  in  the 
Dominion  Law  Reports  reads  as  follows: 

“The  principles  which  apply  to  water  flowing  in  a defined 
channel  do  not  apply  to  surface  water,  i.e.,  water  of  a temporary 
and  casual  character  which  has  no  certain  course  but  merely 
squanders  itself  over  the  surface  of  the  ground. 

“A  right  of  drainage  of  surface  water  does  not  exist  jure 
I naturae  and  a lower  proprietor  may  lawfully  erect  a dam  on  his 
! own  property  to  keep  such  water  from  draining  onto  his  land 
I even  if  such  obstruction  forces  the  water  back  on  the  lands  of 
I the  upper  proprietor.” 

i That  case,  it  will  be  noted,  is  a case  where  an  owner  of  the 
i lower  lands  prevented  the  surface  water  from  coming  on  to  his 
I lands,  with  the  effect  of  turning  the  surface  water  back  on  to 
1 the  lands  of  higher  level  from  w^hence  it  came.  It  is  not  a case 
I where  the  owner  of  the  lower  lands  has  diverted  the  flow  on  to 
j the  lands  of  another  person  which  have  never  previously  had  to 
! bear  this  burden.  Tt  was,  however,  a surface  water  case  some- 
what similar  to  the  present,  and  in  that  case  Martin  J.A.  pointed 
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out  that  the  doctrine  of  the  civil  law  is  that  the  right  of 
drainage  of  surface  water,  as  between  owners  of  adjacent  lands 
of  different  elevations,  is  governed  by  the  law  of  nature  and  that 
the  lower  proprietor  is  bound  to  receive  the  water  which 
naturally  flows  from  the  higher  lands.  Some  States  of  the 
United  States  of  America  have  adopted  this  civil  law,  but  others 
have  adopted  what  is  said  to  be  the  common  law  rule,  that  an 
owner  may  properly  intercept  the  natural  drainage  under  such 
circumstances  without  liability  to  the  upper  owner,  and  the 
learned  Justice  of  Appeal  refers  to  this  doctrine  of  the  common 
law.  He  points  out  further,  at  p.  794: 

“The  Courts  of  Ontario  appear  to  have  consistently  applied 
the  rule  of  the  common  law  and  have  repeatedly  declared  that  it 
is  not  the  same  as  that  of  the  civil  law.  As  regards  mere  sur- 
face water  which  comes  from  the  clouds  in  the  form  of  rain  or 
snow  it  is  held  that  there  is  no  right  of  drainage  ex  jure  naturae, 
and  so  long  as  the  surface  water  is  not  found  flowing  in  a defined 
channel,  with  visible  edges  or  banks,  the  lower  proprietor  owes 
no  servitude  to  the  upper  proprietor  to  receive  the  natural 
drainage.” 

And  he  refers  to  a number  of  early  cases  in  Ontario,  including 
Ostrom  V.  Sills,  supra.  He  then  goes  on  to  discuss  the  case  of 
McBryan  v.  The  Canadian  Pacific  Railway  Company,  supra, 
where,  as  he  puts  it:  “.  . . it  was  held  that  where  an  owner  of 
land  is  threatened  with  damage  by  water  used  for  irrigation 
purposes,  coming  from  a higher  level,  he  has  a right  to  protect 
himself  against  such  injury  by  all  lawful  means  without  regard 
to  any  damage  that  may  result  to  land  of  his  neighbour  from 
the  measures  he  adopts.  In  this  case  the  water  turned  back 
was  not  natural  drainage,  but  irrigation  water,  but  there  are 
expressions  of  opinion  in  the  judgment  of  Sedgewick  J.,  at 
pp.  370  et  seq.,  which  seem  to  point  towards  a recognition  of 
the  common  law  rule.” 

The  defendant  herein  relies  on  the  illustrations  given  by 
Sedgewick  J.  in  that  case,  one  of  which,  as  will  be  seen  later, 
is  akin  to  the  present  case. 

Now  coming  to  Ostrom  v.  Sills,  supra,  the  headnote  reads: 

“The  doctrine  of  dominant  and  servient  tenement  does  not 
apply  between  adjoining  lands  of  different  levels  so  as  to  give 
the  owner  of  the  land  of  higher  level  the  legal  right  as  an 
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incident  of  his  estate  to  have  surface  water  falling  on  his  land 
discharged  over  the  land  of  lower  level  although  it  would 
naturally  find  its  way  there.  The  owner  of  the  land  of  lower 
level  may  fill  up  the  low  places  on  his  land  or  build  walls  thereon 
although  by  so  doing  he  keeps  back  the  surface  water  to  the 
injury  of  the  owner  of  the  land  of  higher  level.” 

At  p.  535,  Moss  J.A.  said:  “The  doctrine  of  the  civil  law  that 
the  right  of  drainage  of  surface  water  as  between  the  owners  of 
adjacent  lands  of  different  elevations,  is  governed  by  the  law  of 
nature,  and  that  the  lower  proprietor  is  bound  to  receive  the 
waters  which  naturally  flow  from  the  estate  above,  provided  the 
industry  of  man  has  not  created  or  increased  the  servitude,  has 
been  accepted  and  followed  by  the  Courts  of  Pennsylvania, 
Illinois,  California,  and  Louisiana,  and  some  other  States.  On 
the  other  hand,  the  Courts  of  New  Jersey,  New  York,  Massachu- 
setts, New  Hampshire,  Wisconsin,  and  some  other  States,  reject 
it  and  hold  that  the  relation  of  dominant  and  servient  tenements 
does  not  by  the  common  law  apply  between  adjoining  lands  of 
different  owners  so  as  to  give  the  upper  proprietor  the  legal 
right,  as  an  incident  of  his  estate,  to  have  the  surface  water 
falling  on  his  land,  discharged  over  the  land  of  the  lower  pro- 
prietor, although  it  naturally  finds  its  way  there,  and  that  the 
lower  proprietor  may  lawfully,  for  the  improvement  of  his 
estate,  and  in  the  course  of  good  husbandry,  or  to  make  erections 
thereon,  fill  up  the  low  places  on  his  land,  although  by  so  doing 
he  obstructs  or  prevents  the  surface  water  from  passing  therein 
from  the  premises  above,  to  the  injury  of  the  upper  proprietor.” 
And  at  p.  542  he  said:  “I  think  that  the  defendants  are  en- 
titled to  judgment,  because  in  doing  what  is  complained  of  they 
i are  protecting  themselves  against  the  acts  of  other  parties  by 
' means  of  something  put  on  their  own  land  as  a barrier,  and  not 
! as  a medium  for  conducting  the  waters  from  their  premises  to, 

! and  casting  them  upon,  the  plaintiff’s  premises;  and  because  the 
i defendants  are  making  a reasonable  and  natural  user  of  their 
I own  premises  in  building  upon  their  lands,  and  in  doing  so  they 
I are  not  exceeding  their  proprietary  rights.” 

I That,  however,  is  again  a case  as  between  upper  and  lower 
] proprietors. 

I In  McBryan  v.  The  Canadian  Pacific  Railioay  Company ^ 
supra,  McBryan  was  the  owner  of  lands  along  a river.  At  the 
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back  of  his  lands  was  the  right-of-way  of  the  railway  company, 
and  beyond  that  again  were  the  lands  of  another  person.  There 
was  a natural  flow  of  water  from  the  latter’s  lands  across  the 
railway  right-of-way  on  to  McBryan’s  lands.  The  railway  com- 
pany had  filled  up  its  trestle-work  with  earth  and  constructed 
a culvert  to  provide  for  the  water  passing  from  the  upper 
owner’s  lands  over  McBryan’s  lands  to  the  river.  McBryan 
built  a dam  on  his  own  land  immediately  below  the  railway 
track,  and  for  quite  a length  of  time  it  had  the  effect  of  prevent- 
ing water  from  coming  on  to  his  lands  and  penning  back  the 
water  on  both  the  property  of  the  railway  company  and  that  of 
the  owner  of  the  upper  level.  However,  in  one  summer  the 
latter,  in  his  irrigation  work,  brought  on  to  his  land  a larger 
quantity  of  water  than  he  had  done  before.  The  water  coming 
through  the  culvert  in  greater  quantities,  the  dam  was  insuffi- 
cient to  hold  it,  and  the  water  spread  over  McBryan’s  lands, 
doing  great  damage  to  the  crops  and  soil.  McBryan,  seeing  his 
property  injured  and  his  lands  washed  away,  increased  the  size 
of  the  dam  to  such  an  extent  that  it  was  higher  than  the  road- 
bed and  the  tracks  of  the  railway,  and  this  dam  was  effective. 
The  water  coming  down  from  the  upper  level  flooded  the  railway 
track,  causing  damage  to  the  company,  which  thereupon  brought 
an  action  against  McBryan.  The  defence  was  that  the  defendant 
was  acting  within  his  strict  legal  rights,  that  the  dam  was  built 
solely  for  the  purpose  of  protecting  his  own  property,  and  that 
he  was  justified  even  though  the  effect  of  it  was  to  damage  to 
some  extent  his  immediate  neighbour.  Mr.  Justice  Sedgewick, 
at  p.  367,  said: 

‘T  am  of  opinion  that  the  contention  of  the  defendant  is 
the  correct  one,  and  that  the  company,  instead  of  proceeding 
against  him,  should  have  proceeded  against  the  upper  proprietor. 
It  is,  I think,  a universal  principle  that  a man  may  do  what  he 
likes  with  his  own,  provided  that  in  so  doing  he  does  not  interfere 
with  some  legal  right  of  his  neighbour.  In  the  present  case,  as 
I have  stated,  there  was  no  natural  watercourse,  there  was  not 
even  an  artificial  watercourse,  and  in  so  far  as  the  defendant’s 
lands  were  damaged  it  was  a pure  act  of  trespass  on  the  part 
of  Shaw  from  which  the  defendant  had  a clear  right  to  protect 
himself  by  all  lawful  means  irrespective  of  any  consequences 
which  might  happen  to  other  parties.  To  prevent  the  defendant 
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I under  the  circumstances,  when  he  saw  his  lands  being  flooded 
j,  and  his  property  washed  away,  from  interposing  a barrier  at 
j the  boundary  of  his  property  and  sending  the  water  back  the 
I way  it  came,  would,  I think,  be  most  unreasonable.” 
j At  pp.  368  and  369,  Sedgewick  J.  goes  on  to  give  a few 
I illustrations.  One  of  these  illustrations  is  as  follows: 
j “Or  take  a case  which  continuously  happens  in  every 
northern  village  and  town  on  this  continent.  My  second  door 
neighbour  allows  snow  to  accumulate  in  .his  back  garden.  In 
the  spring  it  melts,  overflows  my  next  door  neighbour’s  garden 
j and  is  on  the  point  of  attacking  the  foundation  of  my  house 
I and  threatening  my  cellar.  I raise  my  cellar  wall  and  as  a 
I consequence  the  garden  of  my  immediate  neighbour  is  over- 
i whelmed  by  the  flooding  water.  Am  I responsible  for  that,  and 
I must  I,  as  the  contention  is,  in  order  to  protect  my  cellar  cross 
over  my  neighbour’s  property  to  the  property  of  his  neighbour 
and  erect  a wall  of  masonry  there?  That,  I say,  would  be 
^ absurd.” 

I This  case  seems  to  cover  the  point  involved  herein,  except 
I for  two  things,  first,  that  the  owner  of  the  upper  level  was 
carrying  on  irrigation  work  of  his  own  and  it  was  not  the  natural 
I flow  of  surface  water,  and  secondly,  that  the  water  was  turned 
; back,  as  in  the  case  of  Ostrom  v.  Sills^  supra,  upon  lands  of  the 
I railway  company,  which  would  be  in  the  line  of  the  natural  flow 
i of  the  water,  and  not  on  to  the  lands  of  a neighbour  which 
I ordinarily  bore  the  burden  of  no  amount  of  surface  water  coming 
! from  the  higher  level  lands.  It  was  a case  where  the  water  was 
I sent  back  in  the  direction  from  which  it  came  and  it  injured 
only  those  in  the  direct  line  of  the  fall  of  the  water.  The  illus- 
tration above  quoted,  while  it  appears  almost  to  cover  the  point 
involved  herein,  is  therefore  clearly  obiter.  The  case,  however, 
goes  a good  deal  farther  than  the  case  of  Ostrom  v.  Sills,  supra, 
in  that  someone  other  than  the  person  from  whose  lands  the 
water  came  was  injured  by  the  actions  of  the  one  on  the  lower 
level. 

In  Re  Sinclair  v.  Sharpe  (1924),  26  O.W.N.  134,  Mowat  J. 
drew  the  distinction  between  damming  a watercourse  (which 
this  is  not)  and  the  mere  flow  of  surface  water,  which  this  case 
involves,  by  saying:  “The  defendant  put  up  a woodwork  wall 
! to  prevent  the  water  from  the  plaintiff’s  higher  ground  reach- 
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ing  her  lot.  If  it  is  surface-water,  she  has  the  right  to  do  so,  1 

and  the  plaintiff  must  govern  himself  accordingly.”  I would  ! 

infer,  however,  that  that  was  also  a case  between  the  owners  | 
of  the  higher  and  the  lower  tenement.  | 

Two  other  cases  are  of  interest.  One  is  Wilton  v.  Murray 
(1897),  12  Man.  R.  35,  which  is  a case  of  the  same  nature  as 
Ostrom  V.  Sills,  supra,  between  upper  and  lower  owners.  In  it 
the  principles  in  Ostrom  v.  Sills  were  applied. 

The  other  is  Hudson's  Bay  Company  et  al.  v.  Horanin,  35 
Man.  R.  466,  [1926]  1 W.W.R.  460,  [1926]  1 D.L.R.  725  (a 
watercourse  case).  In  it  Mathers  C.J.K.B.  at  p.  470,  in  discuss- 
ing the  general  law,  said : 

“The  common-law  rule  by  which  a landowner  may  lawfully 
obstruct  the  natural  flow  of  surface  water  onto  his  land  as 
opposed  to  the  civil-law  rule  which  says  he  may  not  do  so,  has 
been  adopted  in  this  province:  Wilton  v.  Murray,  12  Man.  L.R. 

35.  The  defendant  would  have  had  strict  right  to  erect  a dyke 
or  wall  along  the  northern  boundary  of  his  own  land  of  sufficient 
height  and  strength  to  keep  off  all  surface  water  from  draining  i 
onto  his  land.  If  as  a result  the  water  which  he  in  this  way  | 
dammed  back  flowed  over  the  ridge  and  thence  to  the  plaintiffs'  i 
land  he  would  have  incurred  no  liability  to  them.  The  law 
recognizes  his  right  to  protect  himself  without  regard  to  the 
consequences  to  others:  Ostrom  v.  Sills  [supra];  40  Cyc.  p.  462. 
But  that  is  the  limit  of  his  right.  He  has  a right  to  defend  him- 
self against  surface  water,  but  he  must  not  remove  any  of  the 
barriers  which  nature  has  erected  for  the  protection  of  his 
neighbour  for  the  purpose  of  turning  the  water  onto  the  latter’s 
land.  The  law  goes  one  step  farther  and  says  that  he  must 
not  by  artificial  means  drain  surface  water  which  has  accumu- 
lated on  his  land  onto  that  of  his  neighbour.  In  this  respect 
there  is  no  difference  between  the  common  and  civil  law:  Wil- 
ton V.  Murray,  supra;  Young  v.  Tucker,  26  O.A.R.  162.  Assum- 
ing then  that  the  water  which  the  defendant  by  means  of  the  | 
ditch  in  question  conducted  through  the  ridge  to  the  prejudice  of  j 
the  plaintiffs  was  surface  water,  his  liability  is  in  no  way 
lessened.”  j 

This  statement,  however,  is,  I think,  not  applicable  to  the  j 
present  case  because  it  was  found  that  there  was  a watercourse  j 
at  the  point  in  question  and  therefore,  as  the  learned  Chief  | 
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Justice  pointed  out,  it  followed  that  the  defendant  had  no  right 
to  obstruct  the  flow  of  the  waters  or  to  turn  them  from  their 
natural  course  to  the  detriment  of  the  plaintiffs. 

The  above  cases,  especially  the  McBryan  case,  seem  to  go  a 
long  way  in  establishing  the  right  of  the  owner  of  the  lower 
land  by  works  on  his  own  land  to  prevent  the  natural  flow  of 
surface  water  on  to  his  land  and  the  right  to  turn  back  the  water 
on  to  the  lands  from  whence  it  came.  The  McBryan  case,  in 
my  opinion,  also  goes  a good  deal  farther  than  the  above  and, 
subject  to  the  observations  which  I have  made,  seems  to  indicate 
that  if  a third  party  is  injured  by  reason  of  such  operations  he 
will  have  no  redress. 

However,  in  the  discussion  of  this  problem  in  11  C.E.D. 
(Ont.),  1933,  at  p.  85,  in  a footnote  we  find  these  words:  “The 
principle  of  McBryan  v.  C.P.R.,  supra,  should  be  distinguished 
from  the  case  of  interference  with  surface  waters  so  as  to  divert 
their  ‘natural  fiow’  onto  the  lands  of  another.”  Reference  is 
made  to  the  case  of  La  Force  v.  Canadian  National  Railway  Co. 
(1926),  30  O.W.N.  373.  In  that  case  Wright  J.  had  dismissed 
the  action  but  on  appeal  to  the  then  First  Divisional  Court 
(1927),  32  O.W.N.  232,  this  decision  was  reversed.  The  facts 
are  fully  set  out  in  the  reasons  for  judgment  of  Mulcck  C.J.O. 
speaking  for  the  Court.  It  was  a case  where  the  defendants, 
whose  line  abutted  the  plaintiff’s  house  to  the  south,  by  the 
building  of  a fence  diverted  the  natural  fiow  of  water  so  that  it 
ran  easterly  along  the  defendants’  land  and  along  the  south  side 
i of  the  plaintiff’s  house,  with  the  result  that,  owing  to  a heavy 
i rainfall,  water  found  its  way  into  the  plaintiff’s  cellar.  The  de- 

' fendants  were  held  liable.  However,  in  the  report  no  cases  are 

j referred  to,  so  that  I would  assume  that  McBryan  v.  The 
\ Canadian  Pacific  Railway  Company,  supra,  and  Ostrom  v.  Sills, 
I supra,  were  not  cited  to  the  Court.  Both  of  these  cases  had 

I been  decided  long  before  1927  when  the  La  Force  case  was 

I heard. 

I In  his  reasons  for  judgment  in  the  La  Force  case  Wright  J. 
referred  with  approval  to  the  case  of  Niles  v.  The  Grand  Trunk 
R.W.  Co.  (1913),  4 O.W.N.  820,  24  O.W.R.  73,  9 D.L.R.  379,  15 
j C.R.C.  73.  In  that  case  there  was  fiooding  of  an  adjoining 
1 owner’s  land  by  a railway  company  by  interference  with  the 
' natural  fiow  of  surface  water  and  the  railway  company  was 
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held  liable  for  damage  caused  to  the  plaintiff,  an  adjoining 
owner,  by  its  deflecting  and  diverting  the  course  of  the  surface 
water  so  as  to  make  it  flow  over  the  plaintiff’s  land  to  his  injury. 
It  was  also  held  that  the  statutory  powers  in  furtherance  of  the 
object  for  which  the  defendant  company  was  incorporated  did 
not  by  implication  or  otherwise  empower  it  so  to  carry  on  its 
operations  as  to  cause  damage  to  adjoining  owners  by  deflecting 
or  diverting  such  surface  waters  to  the  injury  of  adjoining 
owners.  In  that  case  Kelly  J.  applied  the  principles  of  Rylands 
V.  Fletcher  (1868),  L.R.  3 H.L,  330,  referring  also  to  other  cases. 
There  also,  however,  apparently  neither  the  McBryan  case  nor 
Ostrom  V.  Sills  was  mentioned. 

In  1917  in  Alberta  we  find  the  case  of  Makowecki  v.  Yachi- 
myc,  10  Alta.  L.R.  366,  [1917]  1 W.W.R.  1279,  34  D.L.R.  130. 
In  that  case  it  was  decided  by  the  Alberta  Supreme  Court 
(Stuart  J.  dissenting)  that  no  owner  may  change  the  course  of 
water  so  as  to  throw  it  upon  land  over  which  it  was  not 
wont  to  flow  without  the  consent  of  the  owner  of  such  land  or 
so  as  to  increase  the  flow  upon  the  lower  owner.  In  giving  the 
judgment  of  the  majority  of  the  Court,  Beck  J.  said  at  p.  377: 

“The  course  of  the  flow  of  the  surface  water  cannot  be 
changed  so  as  to  throw  it  upon  the  neighbour’s  land  in  an 
unusual  place,  whether  that  is  done  by  means  of  ditches  or  by 
levees  and  embankments.  So,  the  owner  of  higher  land  is 
liable  . . . 

“If  one  landowner,  by  embankments  or  artificial  erections  of 
any  kind  on  his  own  land,  causes  surface  water  to  flow  onto  his 
neighbour’s  land  in  a manner  in  which  it  would  not  but  for  such 
erection,  to  the  injury  of  the  latter,  the  one  making  the  erection 
is  liable  for  the  injuries.” 

In  this  case  Ostrom  v.  Sills,  supra,  was  considered  and  it 
appears  from  the  dissenting  judgment  that  the  McBryan  case, 
supra,  must  also  have  been  discussed.  The  gist  of  the  discussion, 
however,  seems  to  be  whether  the  alleged  rule  of  common  law 
above  referred  to  was  the  same  as  the  civil  law.  Stuart  J.  ends  his 
judgment  by  saying  at  p.  372:  “In  the  present  case  I think  the 
defendant  made  only  a reasonable  and  fair  use  of  his  own 
property  and  at  least  upon  this  ground  is  not  liable  in  damages.” 
He  therefore  would  have  allowed  the  appeal. 
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Unfortunately,  however,  it  appears  that  the  case  was  an 
action  by  a plaintiff  whose  land  was  on  the  higher  level  and  who 
claimed  damages  for  the  obstruction  of  the  flow  of  water  and 
for  backing  water  up  on  his  land.  There  is  also  the  question 
whether  or  not  it  was  a watercourse,  to  which,  of  course, 
different  principles  would  apply. 

McCord  V.  Alberta  and  Great  Waterways  R.  Co.  (1917),  37 
D.L.R.  13,  follows  the  last-mentioned  case.  The  headnote  reads : 
“An  increase  of  surface  water  upon  low  lying  land,  conse- 
quent upon  the  construction  of  a drain  upon  adjacent  land, 
entitles  the  owner  of  the  former  to  damages  from  the  person 
who  authorized  the  construction  of  the  drain.”  That  was  a 
case  of  the  increase  of  flow  of  water  upon  the  plaintiff’s  land  by 
reason  of  the  constructions  made  by  the  railway.  The  judg- 
ment was  reversed  on  appeal,  13  Alta.  L.R.  376,  [1918]  2 W.W.R. 
708,  41  D.L.R.  722,  but  was  restored  on  further  appeal,  59  S.C.R. 
667,  49  D.L.R.  696,  [1918]  3 W.W.R.  622. 

A very  helpful  case  is  Young  v.  Tucker  (1899),  26  O.A.R. 
162.  The  headnote  reads:  “While  the  owner  of  land  has  an 
undoubted  right  to  drain  it  in  the  ordinary  course  of  husbandry, 
he  must  take  care  that  any  water  collected  by  his  drains  is 
carried  to  a sufficient  outlet,  and  if  the  water  is  drained  into  a 
pond  which  is  not  large  enough  to  hold  the  additional  volume  of 
water  thus  brought  into  it,  he  is  liable  in  damages  to  a person 
whose  land  is  flooded  by  water  overflowing  from  such  pond.” 
While  that  case  is  based  on  a different  set  of  facts  from  the 
present  case,  it  presents  a similarity  in  that  the  owner  was 
draining  on  to  another  man’s  land  and  into  his  pond  with  his 
consent,  whereas  at  the  outset  the  defendant  herein  was  merely 
turning  back  the  surface  water  from  an  upper  level  in  a direc- 
tion from  whence  it  came.  The  result  was  the  same:  by  reason 
of  the  inadequacy  of  the  lands  on  to  which  the  water  was 
diverted,  water  escaped  on  to  the  plaintiff’s  lands. 

! Lister  J.A.  said  at  p.  168:  “The  fact  that  the  water  was  not 
i carried  in  a continuous  drain  from  the  land  of  the  defendant  to 
j that  of  the  plaintiff  is  . . . immaterial,  and  affords  no  answer  to 
I this  action.” 

! At  p.  170  he  referred  to  an  English  case,  WhaUey  v.  The 
' Lancashire  and  Yorkshire  Railway  Company  (1884),  13  Q.B.D. 
131,  and  to  the  words  therein  of  Brett  M.R.  at  p.  137 : “Can  he 
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then,  in  order  to  get  rid  of  and  cure  the  misfortune  which  has  so 
happened  to  himself,  do  something  that  will  transfer  that  mis- 
fortune to  his  neighbour?  That  seems  to  me  to  be  contrary  to 
the  well-known  maxim  that  you  must  not,  when  you  have  the 
choice,  elect  to  use  your  property  so  as  to  cause  injury  to  your 
neighbour  ....  The  defendants  did  something  for  the  preserva- 
tion of  their  own  property  which  transferred  the  misfortune 
from  their  land  to  that  of  the  plaintiff,  and  therefore  . . . they 
are  liable.'' 

He  also  quoted  Baggallay  L.J.  at  p.  139:  '‘The  defendants 
could  have  left  the  water  to  take  its  own  course,  and  then,  if  it 
had  produced  any  amount  of  damage  to  the  plaintiff,  I really 
do  not  see  how,  under  the  circumstances,  he  could  have  had 
any  right  against  them.  But,  on  the  other  hand,  if,  without 
leaving  the  water  to  take  its  own  course,  they  take  upon  them- 
selves to  do  that  which  they  think  best  (whether  they  think  it 
best  for  themselves,  or  their  neighbour,  or  both),  they  must 
take  the  risk  of  that  which  they  do  being  found  by  the  jury,  | 
however  reasonably  done  as  regards  their  own  embankment,  to  1 
have  caused  damage  to  the  neighbour  whose  land  the  water  so  | 
flowed  over."  { 

That  was  a case  of  surface  water  which  threatened  a railway 
embankment  and  in  order  to  protect  it  the  railway  cut  trenches 
in  it  by  which  water  went  through  to  plaintiff's  lower-lying 
lands.  It  was  held  that  though  the  water  would  in  all  proba- 
bility have  found  its  way  to  the  plaintiff’s  lands,  and  though  the 
defendant  had  not  brought  the  water  on  to  its  land,  it  had  no 
right  to  protect  its  property  by  transferring  the  mischief  from 
its  own  land  to  that  of  the  plaintiff  and  accordingly  it  was  j 
liable.  | 

The  Whalley  case  is  referred  to  in  The  Paludina;  Owners  of  | 
steamship  Singleton  Abbey  v.  Owners  of  Steamship  Paludina,  \ 
[1927]  A.C.  16  at  29,  with  what  appears  to  me  to  be  approval,  j 

In  Gerrard  v.  Crowe  (1920),  37  T.L.R.  110,  the  Whalley  I 
case  was  also  discussed,  but  it  was  pointed  out  in  that  case,  at  j 
p.  Ill,  that  the  defendants  “neither  accumulate  water  on  their  | 
own  land  nor  discharge  it  by  active  steps  on  to  the  plaintiff’s  ! 
land"  but  merely  protected  themselves  against  the  “common  ; 
enemy",  the  river,  and  therefore  were  not  liable  to  the  plaintiff.  | 
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This  does  not,  in  my  opinion,  help  the  defendant  very  much,  it 
being  a case  where  the  defendants  acted  to  ward  off  a danger 
common  to  themselves  and  the  plaintiff.  No  such  situation  is 
present  here. 

Considering  all  these  cases,  I am  of  opinion  that,  while  the 
case  of  McBryan  v.  The  Canadian  Pacific  Railway  Company^ 
supra,  and  particularly  at  least  one  of  the  illustrations  given  by 
Sedge  wick  J.,  comes  pretty  close  to  the  present  case,  the  cases 
which  go  so  far  as  to  say  that  a man  on  his  own  land  may  erect 
dykes  and  embankments  so  as  to  prevent  the  flow  of  surface 
water  on  to  his  property,  and  has  the  right  to  do  it  regardless 
of  the  consequences  to  others,  must  be  accepted  with  a limita- 
tion, and  that  limitation  is  that  while  a defendant  may,  in  the 
bona  fide  protection  of  his  property,  erect  dykes  which  turn  the 
water  back  on  towards  the  higher  lands  from  which  it  came,  if 
the  effect  of  these  dykes  and  other  embankments  is  to  turn  the 
water  into  an  entirely  new  channel  on  its  seeking  an  outlet,  to 
the  injury  of  a person  whose  land  has  not  hitherto  borne  the 
I burden  of  the  flow  of  surface  water,  the  party  so  doing  is  liable 
j if  the  person  on  to  whose  land  the  water  is  turned  suffers 
! damage  therefrom.  In  this  case  I am  prepared  to  And  as  a fact 
i that  anything  that  was  done  by  the  defendant  was  done  with 
I the  hona  fide  intention  of  merely  protecting  his  own  property 
from  the  flow  of  surface  water  which,  I think,  at  times  during 
1 the  year,  particularly  in  the  spring  and  in  early  winter  thaws, 
was  considerable,  and  while  the  result  is  no  worse  than  it  would 
have  been  had  he  built  a factory,  say,  to  the  full  extent  of  his 
land,  the  result  has  been,  as  I have  pointed  out,  that  his  neigh- 
I hour  was  injured.  This  brings  into  play  the  exceptions  mentioned 
by  Halsbury,  viz.,  that  he  must  exercise  such  use  and  enjoyment 
in  a reasonable  manner,  and  must  not  interfere  with  a legal  right 
of  his  neighbour. 

The  defendant  contends  that  it  should  be  the  duty  of  the 
plaintiff  to  protect  himself  against  the  flow  of  water  thus  turned 
upon  him,  but  that  would  only  have  the  effect  of  sending  it  on 
to  the  lands  of  the  neighbour  further  to  the  north  and  so  on, 
until  the  water  found  an  outlet  in  either  a watercourse  or  the 
gutters  of  a street,  or  something  of  that  sort.  That,  to  my 
mind,  is  no  solution,  and  in  addition  it  puts  an  unwonted  burden 
on  the  plaintiff. 
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The  property  in  question  is  situated  just  outside  the  limits 
of  the  city  of  Kitchener  on  the  Kitchener-Guelph  section  of 
highway  no.  7.  While  there  are  many  vacant  lands  around 
about  and  while  Shantz’s  farm  is  to  the  east,  this  property  is 
now  being  built  up  into  a business  and  residential  area  without 
much  regard  to  planning.  When  the  plaintiff  first  built  his 
very  substantial  little  house  in  1914  he  was  practically  alone  in 
the  district. 

Since  the  issue  of  the  writ  the  defendant  has  endeavoured  to 
alleviate  the  situation  by  placing  a ditch  running  just  inside  his 
easterly  boundary  and  then  turning  at  the  north-east  corner  of 
his  lot  westerly  to  highway  no.  7.  I have  an  idea  that  the 
erection  of  this  ditch  will  probably  in  the  future  prevent  any 
undue  flooding  of  the  plaintiff’s  cellar,  but  that  may  not  be  so. 
Unfortunately  the  embankments  made  in  building  this  ditch  will, 
in  my  opinion,  and  do,  prevent  the  proper  drainage  of  the  plain- 
tiff’s garden.  The  natural  flow  of  water  from  the  plaintiff’s 
lands  seems  to  be  in  the  direction  of  those  of  the  defendant. 

Were  it  only  the  natural  drainage  of  the  garden  which  the 
defendant  had  interfered  with,  then  the  principles  of  Ostrom  v. 
Sills,  supra,  and  McBryan  v.  The  Canadian  Pacific  Railway 
Company,  supra,  would  apply,  so  that  if  the  defendant  complies 
with  the  terms  hereof  and  thus  prevents  the  surface  water, 
coming  from  the  Shantz  and  over  the  intervening  lands,  from 
going  over  into  the  plaintiff’s  garden,  the  plaintiff  would  have 
no  cause  for  complaint  if  the  natural  flow  of  surface  water 
from  his  lands  is  interfered  with  by  the  defendant’s  embank- 
ment along  the  south  side  of  the  defendant’s  own  property. 

The  defendant  has  not  shown  himself  to  be  very  co-operative 
with  the  plaintiff  when  informed  of  the  plaintiff’s  situation.  I 
rather  deplore  his  “Prussian”  attitude  in  saying  that  what  he 
did  was  done  on  his  own  lands  and  that  he  could  do  as  he  liked 
thereon.  Of  course  that  makes  no  difference  in  the  decision  of 
the  case.  Under  all  the  circumstances  I am  of  the  opinion  that 
the  defendant  is  liable  for  damages  resulting  from  the  floods  of 
1943  and  1947  and  subsequent  flooding  of  the  garden  and  that 
the  plaintiff  is  entitled  to  some  relief  by  way  of  injunction. 

The  damages  suffered  by  the  plaintiff  may  be  summed  up 
under  the  following  heads:  Cracks  in  cellar  floor  and  stains  to 
walls;  rusting  of  washing  machine  and  electric  stove  and  damage 
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to  wires  of  the  latter;  cave-in  of  lawn,  damage  to  garden; 
dampening  of  south-east  corner  of  the  house;  loss  of  vegetables 
and  fruit  stored  in  cellar;  inconvenience  and  labour  cleaning  up 
after  the  1943  and  1947  floods.  As  a result  he  has  had  to  install 
a pump  in  his  cellar  at  considerable  expense  as  a precaution 
against  future  floods.  He  has  also  had  to  erect  barricades  of 
his  own.  He  has  had  difficulty  with  his  cesspool  in  the  rear 
and  has  had  to  install  a new  one  in  another  place.  His  property 
has  also  depreciated,  due  to  flooding. 

It  is  most  difficult  to  assess  such  damages  on  the  evidence 
offered  to  me,  but  in  my  opinion  they  would  not  be  less  than 
$1,500.  I would  assess  the  damages  at  that  figure,  but  if  either 
party  is  dissatisfied  with  the  amount  he  may,  on  notice  given 
within  10  days  from  the  date  hereof,  have  a reference  as  to 
damages  before  the  Local  Master  (or,  if  none,  the  Local  Judge) 
at  Kitchener,  costs  of  such  reference  to  be  in  the  discretion  of 
the  judicial  officer  conducting  it. 

The  plaintiff  asks,  in  addition  to  the  damages  suffered,  an 
injunction  permanently  restraining  the  defendant  from  diverting 
the  water  “on”  his  lands  on  to  that  of  the  plaintiff  ^s.  I presume 
he  means  from  his  lands.  What  is  required  here  is  something 
more  than  that.  He  is  entitled  to  this  formal  injunction,  but 
what  is  really  necessary  is  a mandatory  injunction  requiring 
the  defendant  to  remove  the  obstructions  erected  by  him  to  the 
detriment  of  the  plaintiff  and  requiring  him  to  build  a proper 
east-and-west  drain  through  his  lands,  the  course  of  the  drain 
to  be  on  the  south  side  of  his  shop  building  down  to  highway 
no.  7,  and  to  erect  a proper  catch-basin  at  the  highway  in  order 
that  the  water  shall  be  continued  in  its  natural  flow.  As  spring 
flooding  is  near  at  hand,  this  work  should  be  started  as  soon  as 
possible. 

The  plaintiff’s  house  is  a well-built,  pretty  little  house  which 
probably  cost  in  1914  between  §3,500  and  $4,000  to  build,  but 
now,  in  the  present  real  estate  market,  it  is  worth  at  least 
$10,000,  in  my  opinion.  It  has  a foundation  of  very  fine  looking 
concrete  blocks  and  the  brick-work  is  about  as  good  as  I have 
seen.  It  is  a pity  that  this  property  should  be  the  subject  of 
depreciation  from  the  floods. 

The  injunction  will  go  as  asked  together  with  a mandatory 
injunction  such  as  I have  outlined  above,  and  damages  of  $1,500 
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with  the  above  alternative  of  a reference  if  desired.  An  amend- 
ment may  be  made  to  the  prayer  for  relief  in  the  plaintiff’s 
statement  of  claim  to  cover  the  case  of  the  mandatory  injunction. 
The  plaintiff  is  entitled  to  be  paid  his  costs  by  the  defendant 
forthwith  after  taxation  thereof.  Fifteen  days’  stay. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff:  Harold  L.  Daufman,  Kitchener. 

Solicitors  for  the  defendant:  Clement,  Eastman  d Dreger, 
Kitchener. 


[LeBEL  J.] 

Hughes  v*  SherrifiE. 

Trade  and  Trade  Names — Passing-off — Essentials  of  Cause  of  Action — 
Probability  of  Deception — Effect  of  side-by-side  Ocular  Examina- 
tion of  Goods  by  Court, 

The  basis  of  an  action  for  passing  otf  the  defendant’s  goods  as  those  of 
the  plaintiff  is  the  principle  stated  in  A.  G.  Spalding  & Bros.  v.  A.  W. 
Gamage  Ld.  (1915),  32  R.P.C.  273  at  283-4,  that  “nobody  has  any  right 
to  represent  his  goods  as  the  goods  of  somebody  else”.  The  essential 
question,  in  such  an  action,  is  not  whether  anyone  has  in  fact  been 
deceived,  but  whether  the  circumstances  are  such  as  to  render  decep- 
tion probable.  The  Upper  Assam  Tea  Company  v.  Herbert  & Co. 
(1889),  7 R.P.C.  183  at  186,  applied.  It  is  therefore  not  necessary 
(although  it  would  be  helpful)  for  the  plaintiff  to  lead  evidence  to 
show  that  persons  have  in  fact  been  deceived;  it  is  sufficient  if  the 
evidence  is  sufficient  to  satisfy  the  Court  of  the  probability  of  decep- 
tion. Middlemas  and  Wood  v.  Moliver  & Co,,  Ld.  (1921),  38  R.P.C. 
97  at  101;  Canada  Bread  Co.  Ltd.  v.  Brown’s  Bread  Ltd.  (1926),  31 
O.W.N.  39,  quoted  and  applied. 

Although  there  are  cases  that  say  that  a side-by-side  ocular  comparison 
of  patterns,  labels  and  get-ups  is  not  a final  test  of  similarity,  be- 
cause a buyer  rarely  has  an  opportunity  to  make  such  a comparison, 
this  rule  has  been  laid  down  in  cases  where  a defendant  seeks  to 
rely  on  points  of  difference  to  repel  an  allegation  of  infringement  or 
passing-off.  Where  the  question  is  whether  there  is  a resemblance 
and,  if  so,  whether  it  is  so  close  as  to  be  likely  to  cause  deception, 
ocular  comparison  is  important  and  may  in  some  cases  be  conclusive. 
Saville  Perfumery  Ld.  v.  June  Perfect  Ld.  et  al.  (1939),  58  R.P.C.  147 
at  161,  applied. 

Where  it  is  shown  that  the  defendant  uses  a label  so  like  the  label 
used  by  the  plaintiff  for  goods  of  a similar  kind  that  the  Court  must 
conclude  that  he  adopted  it  deliberately  as  an  imitation  of  the  plain- 
tiff’s label,  the  mere  fact  that  the  defendant’s  own  name  appears  on 
his  label  is  not  conclusive.  The  public  does  not  necessarily  know  the 
name  of  the  owner  of  a trade  mark  or  symbol.  The  Birmingham 
Vinegar  Brewery  Company,  Limited  v.  Powell,  [1897],  A.C.  710  at  715, 
referred  to.  There  is  a great  probability  of  deception  through  the 
misuse  of  a label  in  connection  with  such  a product  as  cut  glassware, 
since  it  is  only  by  means  of  the  label  that  the  products  of  different 
manufacturers  can  be  distinguished. 
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Trade  Marks  and  Designs — Registration — Validity  and.  Effective  Date 

of  Registration — Infringement — The  Unfair  Competition  Act,  1932 

{Dorn.),  c.  38,  ss.  4(3),  (4),  11(b),  26(1)  (c),  39. 

What  s.  26(1)  (c)  of  The  Unfair  Competition  Act,  1932,  provides  is  that 
a word  mark  is  not  registrable  if  it  is  descriptive  or  misdescriptive 
“of  the  character  or  quality  of  the  wares”.  A word  which  is  descrip- 
tive only  of  the  pattern,  and  not  of  the  wares  themselves,  is  not 
within  the  prohibition. 

Quaere,  whether,  when  a certificate  of  registration  of  a trade  mark  is 
issued,  showing  the  date  of  filing  of  the  application  as  the  date  of 
registration,  that  date  or  the  date  on  which  the  certificate  issued 
(six  months  after  filing)  is  the  governing  one,  for  purposes  of 
protecting  the  rights  of  the  registered  owner  of  the  mark. 

An  action  for  damages  and  an  injunction. 

11th  and  12th  October  1949.  The  action  was  tried  by  LeBel 
J.  without  a jury  at  Toronto. 

R.  F,  Wilson,  K.C.,  for  the  plaintiff. 

J.  J.  Robinette,  K.C.,  for  the  defendant. 

9th  February  1950.  LeBel  J.: — This  is  an  action  for  in- 
fringement of  trade  marks  and  for  passing-off. 

In  1916  the  plaintiff,  a glass-cutter,  commenced  business  in 
the  township  of  York  as  a manufacturer  of  and  wholesaler  in 
cut  glassware.  Shortly  after  the  inception  of  his  business  he 
designed  a new  flower  pattern,  which  he  called  “Corn  Flower”, 
and  he  has  used  it  ever  since  in  the  course  of  his  dealings  with 
retailers  throughout  Canada.  It  is  undisputed  that  he  has 
succeeded  over  the  years  in  building  up  a good  reputation  for 
his  business  and  his  product. 

The  defendant  was  employed  by  the  plaintiff  as  a glass-cutter 
from  about  1918  until  1939  and  during  the  whole  of  this  period 
his  time  was  devoted  almost  entirely  to  cutting  the  “Com 
Flower”  pattern  on  the  plaintiff’s  glassware.  At  the  end  of 
1939  he  left  the  plaintiff’s  employ  and  commenced  a competitive 
business  in  the  city  of  Toronto.  Before  doing  so  he  told  the 
plaintiff  that  he  felt  that  the  plaintiff  was  unable  to  supply  the 
demand  for  his  product  and  the  plaintiff  replied  that  that  was 
his  own  affair.  Within  a matter  of  days  afterwards  the  plain- 
tiff heard  that  the  defendant  was  cutting,  or  proposed  to  cut, 
the  “Corn  Flower”  pattern,  and  caused  his  solicitor  to  write  to 
the  defendant  on  10th  January  1940  warning  him  against  cut- 
ting that  pattern  or  any  imitation  of  it. 

On  27th  January  1940  the  plaintiff  filed  an  application  for 
a word  trade  mark  under  The  Unfair  Competition  Act,  1932 
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(Dom.),  22-23  Geo.  V,  c.  38,  and  on  30th  July  of  the  same  year 
a certificate  of  registration  issued  to  him  for  the  words  “Corn 
Flower”  in  association  with  cut  glassware.  In  his  application 
the  plaintiff  stated: 

“The  said  Trade  Mark  is  printed  or  otherwise  applied  to 
labels  which  are  glued  to  the  wares  or  the  packages  or  con- 
tainers enclosing  the  said  wares  or  otherwise  applied  to  the  said 
wares  or  the  packages  enclosing  the  said  wares  to  indicate  that 
the  wares  are  manufactured  and  sold  by  me.” 

Shortly  after  commencing  business  the  defendant  started  to 
cut  a pattern  which  I gather  is  at  least  somewhat  similar  to  the 
plaintiff’s  “Corn  Flower”  pattern.  The  defendant  calls  that 
pattern  “Cosmos”.  No  sample  of  the  “Cosmos”  glassware  is 
included  in  the  evidence,  but  the  “Cosmos”  label  he  affixes  to  it 
appears  as  ex.  1. 

In  1933,  some  six  years  before  the  defendant  left  the  plain- 
tiffs employ,  the  plaintiff  adopted  a distinctive  “Corn  Flower” 
label  which  he  still  uses.  The  defendant’s  “Cosmos”  label, 
when  introduced,  could  be  distinguished  at  a glance  from  the 
“Corn  Flower”  label  and  there  is  not,  therefore,  any  possibility 
of  confusion  between  the  two.  But  in  1943  the  defendant  com- 
menced to  cut,  and  still  cuts,  a new  pattern  which  he  calls 
“Crystalware”.  At  that  time  he  designed  a new  label  for  the 
new  product  and  it  is  the  use  of  this  “Crystalware”  label  which 
it  is  alleged  has  caused,  or  is  likely  to  cause,  confusion.  Ap- 
parently the  plaintiff’s  “Corn  Flower”  label  is  not  exactly  as  it 
was  in  the  beginning,  owing,  it  was  said,  to  a shortage  of 
materials  during  the  war,  but  the  change  he  was  forced  to  make 
at  that  time — whatever  it  was  is  not  in  evidence — is  of  no  im- 
portance because  what  I shall  have  to  deal  with  as  part  of  this 
case  is  the  appearance  of  the  rival  labels  at  the  present  time. 

It  was  not  until  February  1948  that  the  plaintiff  took  steps 
to  protect  his  alleged  rights.  He  had  changed  solicitors  by  that 
time,  and  his  new  solicitor  then  WTOte  to  the  defendant  and  to 
many  wholesalers  and  retailers  threatening  to  institute  legal 
proceedings  unless,  among  other  things,  the  usual  undertaking 
to  desist  from  continuing  the  acts  complained  of  was  supplied 
within  a week’s  time.  I was  told  that  most,  or  at  least  many, 
of  the  business  concerns  that  received  the  solicitor’s  letters  sup- 
plied him  with  the  required  undertaking. 
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On  6th  March  1948  the  plaintiff  applied  under  The  Unfair 
Competition  Act  for  a design  mark  to  protect  his  “Corn  Flower” 
label,  and  on  7th  Septem_ber  of  the  same  year  a certificate  of 
registration  issued;  the  date  of  registration  is  shown  to  be  6th 
March  1948,  viz.^  the  date  of  the  application.  This  action  was 
commenced  on  12th  March  1948,  and  it  was  tried  by  me  on  11th 
and  12th  October  last.  Adopting  a suggestion  I made  at  that  time 
the  parties  tried  to  effect  a settlement  of  their  differences,  but 
they  did  not  succeed,  and  I have  been  asked  to  deliver  judgment. 

The  plaintiff  asks  this  Court  to  declare  that  the  words  “Corn 
Flower”  have  acquired  a secondary  meaning  in  Canada  as 
denoting  the  plaintiff’s  wares;  he  also  claims  damages  or  an 
accounting  of  profits  and  two  injunctions : first,  an  injunction  to 
restrain  the  defendant  from  using  his  present  label,  and,  second, 
to  restrain  him  from  “infringing  the  Plaintiff’s  trade  marks  and 
trade  names  by  the  use  of  the  word  'Crystalware’  . . . and  from 
passing  off  the  Defendant’s  products  as  the  products  of  the 
Plaintiff”.  ,He  also  asks  this  Court  to  order  delivery  up,  for 
destruction,  of  the  defendant’s  labels  and  the  plates  or  dies  used 
in  their  printing. 

I propose  to  deal  first  with  the  case  of  alleged  infringement. 
There  are  three  matters  for  consideration : first,  the  unregistered 
flower  pattern  or  design  cut  upon  the  plaintiff’s  glassware,  which 
I shall  refer  to  as  “the  pattern”;  second,  the  registered  word 
mark  “Corn  Flower”,  and  third,  the  design  mark  for  the  plain- 
tiff’s label,  which  was  not  registered  until  1948. 

It  is  unnecessary  to  consider  whether  the  plaintiff  might 
have  protected  his  pattern  as  an  industrial  design  (which  is  not 
a trade  mark)  under  Part  II  of  The  Trade  Mark  and  Design  Act, 

I R.S.C.  1927,  c.  201.  It  should  perhaps  be  regarded  as  a mere 
; trade  variant  that  does  not  represent  invention,  originality  or 
I novelty,  and  hence  as  not  a fit  subject  for  registration.  Anyone 
1 interested  in  the  point  might  well  consider  Kaufmann  Rubber 
I Company,  Ltd.  v.  Miner  Rubber  Company,  Limited,  [1926]  Ex. 

I C.R.  26  at  29-30,  [1926]  1 D.L.R.  505.  At  all  events,  the 
I plaintiff  never  sought  to  protect  his  pattern  in  the  way  I have 
I mentioned  and  the  defendant  was,  of  course,  free  to  copy  it. 
j Frankly,  I do  not  understand  the  language  in  the  prayer  for 
1 the  second  injunction.  I am  quite  unable  to  see  how  use  of 
' the  word  “Crystalware”  could  be  said  to  infringe  the  word  mark 
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“Corn  Flower”.  The  main  force  of  Mr.  Wilson’s  argument  was 
directed  against  the  use  that  the  defendant  is  making  of  the  word 
“Crystalware”  in  connection  with  the  label  he  adopted  in  1943, 
and  I must  assume  that  the  language  just  alluded  to  has 
reference  to  that.  On  the  evidence  the  defendant  has  not  been 
shown  to  have  ever  made  use  of  the  word  “Corn  Flower”  in  the 
sale  of  his  wares.  It  was  proved  by  the  testimony  of  two  lady 
witnesses,  who  were  sent  out  by  the  plaintiff  to  make  test  pur« 
chases,  that  when  they  asked  certain  retailers  for  “Corn  Flower” 
or  “genuine  Corn  Flower”,  they  were  supplied  with  the  de- 
fendant’s product.  But  there  is  nothing  to  connect  the  defendant 
with  these  sales.  No  invoices,  for  example,  were  produced  to 
show  that  he  had  sold  his  product  to  these  retailers  as  “Corn 
Flower”.  What  happened,  most  likely,  is  that  the  retailers  con- 
sidered the  two  rival  patterns  identical,  or  practically  so,  and 
felt  that  their  customers  were  solely  interested  in  the  pattern, 
which  may  well  have  been  the  case  in  many  instances.  At  all 
events,  there  is  nothing  in  the  evidence  which  would  justify  the 
issuance  of  an  injunction  to  restrain  the  defendant  from  using 
the  word  “Crystalware”. 

Then,  as  to  the  design  mark  covering  the  plaintiff’s  label,  an 
interesting  point  was  made  by  Mr.  Robinette.  His  contention 
was  that  there  was  no  such  trade  mark  in  existence  on  the  date 
this  action  was  commenced.  He  relied  upon  the  concluding 
words  of  subs.  3,  and  upon  subs.  4 of  s.  4 of  The  Unfair  Com- 
petition Act,  1932,  which  say,  respectively,  that  an  “application 
shall  not  be  allowed  or  the  registration  of  [a]  trade  mark  made 
before  the  expiration  of  a period  of  six  months  from  the  date 
of  [the]  application”;  and  that:  “No  person  shall  institute  any 
proceedings  in  any  court  to  prevent  the  infringement  of  any 
trade  mark  unless  such  trade  mark  is  recorded  in  the  register 
maintained  pursuant  to  this  Act.” 

As  I have  said,  the  plaintiff’s  application  was  filed  on  6th 
March  1948,  six  days  before  this  action  was  commenced,  but 
registration  v/as  not  effected  until  7th  September  1948.  The  date 
of  registration  is  shown  by  the  certificate  thereof  to  be  6th  March 
1948,  the  date  the  plaintiff’s  application  was  filed,  as  s.  39  of 
the  Act  requires.  Mr.  Wilson  contends  that  the  date  of  filing 
is  the  governing  date,  once  a certificate  has  issued.  He  says 
that  the  plaintiff’s  design  mark  is  to  be  considered  as  having 
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been  registered  on  that  date,  even  though  the  certificate  did  not 
issue  until  the  six  months’  period  had  elapsed.  It  may  be  that 
a person  searching  the  register  must  look  for  applications  that 
have  been  filed,  as  well  as  for  actual  registrations.  I do  not 
know  what  the  practice  in  the  patent  office  is  and  it  is  unneces- 
sary for  me  to  say,  upon  a construction  of  these  sections,  what 
I think  it  should  be,  because  if  Mr.  Wilson  is  right  in  contending 
that  there  has  been  infringement  of  his  client’s  design  mark,  it 
has  occurred  by  reason  of  the  defendant’s  use  of  a label  which 
he  says  is  only  colourably  different  from  the  one  used  by  the 
plaintiff.  I intend  to  go  into  that  aspect  of  the  matter  when  I 
deal  with  the  claim  based  on  passing-off.  If  I conclude  that 
the  plaintiff  is  entitled  to  the  first  injunction  he  seeks  and  to  the 
other  consequent  relief  he  asks  for,  the  alleged  misuse  of  his 
design  mark  will  have  been  remedied. 

Before  I leave  the  infringement  branch  of  the  case  I think 
that  I should  say  something  about  another  of  Mr.  Robinette’s 
submissions,  because  it  comes  up  for  consideration  not  only  on 
that  branch  but  also  upon  the  case  based  on  passing-off.  He 
contends  that  the  word  mark  “Corn  Flower”  is  invalid  because 
it  offends  against  s.  26(1)  (c)  of  the  Act;  he  says  it  is  a de- 
scriptive word.  The  subsection  reads: 

“26(1)  ....  a word  mark  shall  be  registrable  if  it 

“(c)  is  not,  to  an  English  or  French  speaking  person,  clearly 
descriptive  or  misdescriptive  of  the  character  or  quality  of  the 
wares  in  connection  with  which  it  is  proposed  to  be  used,  or  of 
the  conditions  of,  or  the  persons  employed  in,  their  production, 
or  of  their  place  or  origin.”  (The  italics  are  mine.) 

It  is  to  be  noted  that  the  word  “descriptive”  relates  in  the 
paragraph  to  “the  character  or  quality  of”  the  wares,  in  this 
case,  cut  glassware.  In  my  opinion  the  words  “Corn  Flower” 
are  descriptive  only  of  the  pattern  or  design,  not  of  the  character 
or  quality  of  the  cut  glassware,  as  the  word  “Crystalware”  seems 
to  me  to  be.  In  my  opinion  the  words  “Corn  Flower”  applied  to 
cut  glass  are  not  descriptive  of  the  character  or  quality  of  the 
plaintiff’s  wares. 

The  argument  is  helpful  to  the  defendant  in  only  one  re- 
spect. In  Fox  on  Trade  Marks  and  Industrial  Designs,  1940,  at 
p.  313,  it  is  stated  that  “anything  which  is  merely  descriptive  of 
the  goods  as  indicating  their  pattern  ...  is  not  susceptible  of 
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being  appropriated  by  one  trader  against  another  in  the  absence 
of  fraud”,  and  a number  of  cases  are  cited  as  authority  for  this 
proposition.  However,  in  view  of  the  conclusions  I have  reached 
upon  the  next  branch  of  this  case  it  is  unnecessary  to  say  more 
about  it  here. 

There  remains  the  question  of  passing-off.  The  law  on  this 
branch  of  the  case  is  authoritatively  stated  in  a passage  of  Lord 
Parker  of  Waddington’s  speech  in  A.  G.  Spalding  d Bros.  v. 
A.  W.  Gamage  Ld.  (1915),  32  R.P.C.  273  at  283: 

“My  Lords,  the  action  in  which  the  Appeal  arises  is  what  is 
known  as  a passing-off  action,  and  having  regard  to  the  argu- 
ments which  have  been  addressed  to  your  Lordships,  I think  it 
well  to  say  a few  words  as  to  the  principle  on  which  such  actions 
are  founded.  This  principle  is  stated  by  Lord  Justice  Turner  in 
Burgess  v.  Burgess,  14  Ch.  D.  748,  and  by  Lord  Halsbury  in 
Reddaway  v.  Banham,  [1906]  A.C.  at  p.  204,  in  the  proposition 
that  nobody  has  any  right  to  represent  his  goods  as  the  goods 
of  somebody  else.  It  is  also  sometimes  stated  in  the  proposition 
that  nobody  has  the  right  to  pass  off  his  goods  as  the  goods  of 
somebody  else.  I prefer  the  former  statement,  for  whatever 
doubts  may  be  suggested  in  the  earlier  authorities,  it  has  long 
been  settled  that  actual  passing-off  of  a defendant’s  goods  for 
the  plaintiff’s  need  not  be  proved  as  a condition  precedent  to 
relief  in  Equity  either  by  way  of  an  injunction  or  of  an  inquiry 
as  to  profits  or  damages.  . . . Nor  need  the  representation  be 
fraudulently  made.” 

Then  at  p.  284  he  said:  “My  Lords,  the  basis  of  a passing-off 
action  being  a false  representation  by  the  defendant,  it  must  be 
proved  in  each  case  as  a fact  that  the  false  representation  was 
made.  It  may,  of  course,  have  been  made  in  express  words,  but 
cases  of  express  misrepresentation  of  this  sort  are  rare.  The 
more  common  case  is  where  the  representation  is  implied  in  the 
use  or  imitation  of  a mark,  trade  name,  or  get-up  with  which 
the  goods  of  another  are  associated  in  the  minds  of  the  public, 
or  of  a particular  class  of  the  public.  In  such  cases  the  point  to 
be  decided  is  whether,  having  regard  to  all  the  circumstances  of 
the  case,  the  use  by  the  defendant  in  connection  with  the  goods 
of  the  mark,  name,  or  get-up  in  question  impliedly  represents 
such  goods  to  be  the  goods  of  the  plaintiff,  or  the  goods  of  the 
plaintiff  of  a particular  class  or  quality,  or,  as  it  is  sometimes 
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put,  whether  the  defendant’s  use  of  such  mark,  name  or  get-up 
is  calculated  to  deceive.” 

The  language  in  s.  11(h)  of  The  Unfair  Competition  Act, 
1932,  which  is  explicit  and  free  from  ambiguity,  does  not  appear 
to  effect  any  change  in  the  law.  It  does,  however,  seem  to  lay 
emphasis  upon  the  proposition  stated  in  the  above  passage  from 
Lord  Parker  that  “nobody  has  any  right  to  represent  his  goods 
as  the  goods  of  somebody  else”,  and  that  the  question  in  all  the 
circumstances  is  whether  “the  defendant’s  use  of  such  mark, 
name  or  get-up  is  calculated  to  deceive”. 

Section  11(h)  reads: 

“11.  No  person  shall  in  the  course  of  his  business, 

“(h)  direct  public  attention  to  his  wares  in  such  a way  that, 
at  the  time  he  commenced  so  to  direct  attention  to  them,  it 
might  be  reasonably  apprehended  that  his  course  of  conduct 
was  likely  to  create  confusion  in  Canada  between  his  wares  and 
those  of  a competitor”. 

The  question,  which  is  one  of  fact,  is:  Was  the  defendant’s 
course  of  conduct  likely  to  have  created  confusion  between  his 
wares  and  those  of  the  plaintiff? 

It  is  plain  that  the  defendant  was  thoroughly  familiar  with 
the  plaintiff’s  “Corn  Flower”  pattern — he  had  cut  it  for  more 
than  twenty-one  years  before  commencing  in  business  for  him- 
self. Moreover,  he  must  have  been  aware  that  when  the  plain- 
tiff conceived  the  pattern  it  was  at  least  a departure  from  any- 
thing then  in  vogue,  and  also  that  from  the  beginning  the  name 
“Corn  Flower”  was  identified  in  the  trade  with  the  plaintiff’s 
pattern.  John  S.  Louden,  a manufacturer  of  cut  glass  wares  in 
Canada  for  over  fifty  years,  testified  in  effect  that  such  was  the 
case. 

On  his  examination  for  discovery  the  defendant  said  that  his 
I “Cosmos”  pattern  is  “definitely  a different  pattern  from  ‘Corn 

, Flower’  ”,  later  on  he  said  there  is  only  “a  slight  difference” 

I between  his  “Cosmos”  and  “Crystalware”  patterns,  and  he  indi- 
I cated  that  the  variation  was  in  the  flower  petals.  But  these 
I two  statements  cannot  be  reconciled  unless  the  “Corn  Flower” 
i and  “Crystalware”  patterns  are  essentially  different,  and,  in  my 
opinion,  they  are  not.  On  the  contrary,  a side  by  side  compari- 

1 

I son  shows  not  only  that  the  flowers  appear  to  be  the  same,  but 
' that  the  patterns  themselves  look  to  be  almost  identical.  At 
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least  that  is  how  it  seems  to  me,  and  I am  confident  that  any 
other  person,  who  is  uninitiated  in  the  trade  as  I am,  would 
feel  the  same  way.  Why  then  did  the  defendant  adopt  this  new 
pattern?  The  only  possible  answer  seems  to  be  that  he  wanted 
one  which  would  be  as  good  an  imitation  of  the  “Corn  Flower” 
pattern  as  it  was  possible  for  him  to  make. 

In  my  view,  where  a person  adopts  a pattern  similar,  or  sub- 
stantially similar,  to  one  already  being  used  by  a competitor,  he 
must  exercise  more  than  ordinary  care  to  see  to  it  that  he  does 
nothing  that  is  likely  to  cause  confusion  between  his  wares  and 
those  of  his  competitor.  And  caution  should  be  all  the  more 
the  rule  where,  as  here,  that  person  knows  that  his  competitor’s 
pattern  is  identified  in  the  public  mind  by  a name  which  is 
characteristic  of  the  pattern.  But  instead  of  adopting  a policy 
of  that  kind  the  defendant  selected  a label  for  his  new  pattern 
which,  I am  convinced,  was  intended,  not  only  to  add  to  the 
confusion  created  by  the  similar  patterns,  but  to  complete  it. 

A side-by-side  comparison  of  the  “Corn  Flower”  and  “Crystal- 
ware”  labels  is  revealing.  Unfortunately,  I cannot  present  a 
picture  or  a sketch  of  them  here;  I can  only  compare,  as  well 
as  I can,  their  points  of  similarity  and  of  difference,  where  such 
exist. 

In  the  first  place,  each  label  has  a gold-coloured  background, 
and  the  marking  upon  it  is  in  blue.  They  are  rectangular  in 
shape  and  approximately  the  same  size,  although  the  plaintiff’s 
is  hardly  noticeably  longer.  Each  is  marked  with  an  ellipse, 
and  in  the  four  corners  betw’een  the  outside  edges  of  the  labels 
and  the  outline  of  the  ellipse,  are  tapered  lines  depicting  the 
petals  of  a flower.  Between  the  corners,  above  and  below  the 
outline  of  the  ellipse,  the  background  has  been  cut  away,  with 
the  result  that  each  label  has  an  outline  that  is  strikingly  similar. 
Although  a close  inspection  of  the  two  labels  discloses  some 
slight  differences  in  the  features  I have  mentioned — particularly 
in  the  lines  depicting  the  number  of  the  petals  in  the  corners — 
it  must  be  remembered  that  very  few  people  have  an  oppor- 
tunity to  make  such  a close  comparison. 

The  reading  matter  upon  the  labels  is  not  quite  the  same; 
a few  words  are  to  be  found  on  the  defendant’s  label  which  are 
not  upon  the  plaintiff’s.  As  I said  when  dealing  with  the  in- 
fringement branch  of  the  case,  the  defendant  has  not  made  use 
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of  the  word  “Corn  Flower”.  He  has  substituted  in  its  place  the 
word  “Crystalware”,  but  in  the  same  script  lettering,  and  one 
immediately  asks  oneself  why.  It  is  plainly  a word  which  is 
descriptive  of  the  type  of  glassware  to  which  it  belongs  and  it 
could  not  be  protected  by  a registered  word  mark  for  that 
reason.  On  the  other  hand,  it  is  a word  that  also  commences 
with  “C”  and  it  is  one  that  is  common  to  the  plaintiff’s  product. 
I think  the  answer  is  obvious;  “Crystalware”  was  chosen  by  the 
defendant  to  make  it  still  more  difficult  to  distinguish  his  product 
from  the  plaintiff’s.  In  the  defendant’s  label  the  words  “hand 
cut”  are  found  above  the  word  “Crystalware”,  which  is  a point 
of  difference,  but,  in  my  view,  these  two  words  have  been  used 
to  qualify  the  word  “Genuine”,  which  stands  out  alone  as  the 
first  word  on  both  labels.  I am  satisfied  that  the  defendant 
employed  the  words  “hand  cut”  to  excuse  his  use  of  the  word 
“Genuine”  in  imitation  of  the  first  word  to  be  found  on  the 
plaintiff’s  label.  Defence  counsel  stressed  the  little  differences 
I have  mentioned,  but  I am  satisfied  that  they  are  inconse- 
quential, and  that  the  “Crystalware”  label  was  intended  to  be 
and  is  an  imitation  of  the  plaintiff’s  label. 

I quite  appreciate  that  a side-by-side  comparison  of  patterns, 
labels  and  get-ups  has  been  held  in  many  cases  not  to  be  a final 
test  of  similarity  because,  as  I have  already  mentioned,  a pur- 
chaser of  the  wares  rarely  has  an  opportunity  to  make  such  com- 
parison. An  examination  of  these  authorities  makes  it  clear,  how- 
ever, that  the  proposition  is  applied  in  cases  where  a person  is 
seeking  to  rely  on  points  of  difference  between  his  mark  or  sym- 
bol and  that  of  a person  who  avers  infringement  or  passing-off. 

In  Saville  Perfumery  Ld.  v.  June  Perfect  Ld.  et  al.  (1939), 
58  R.P.C.  147,  Sir  Wilfred  Greene  M.R.  at  p.  161,  said:  “The 
Statute  law  relating  to  infringement  of  trade  marks  is  based 
on  the  same  fundamental  idea  as  the  law  relating  to  passing- 
off  . The  questions  therefore  arise:  First,  is  there  a resem- 
blance, and,  second,  is  the  resemblance  so  close  as  to  be  likely 
to  cause  deception?  In  answering  these  questions,  ocular  com- 
parison is,  of  course,  an  important  matter  to  be  taken  into  con- 
sideration, in  some  cases  it  may  be  conclusive  one  way  or  the 
other.” 

I did  not  understand  Mr.  Robinette  to  take  exception  to  that 
being  the  correct  test  to  be  applied,  but  he  argued  that  the  de- 
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fendant’s  label  could  not  cause  the  defendant’s  wares  to  be  taken 
by  ordinary  purchasers  for  the  goods  of  the  plaintiff,  because  on 
the  bottom  of  the  latter’s  label  the  words  “by  W.  J.  Hughes” 
appear,  whereas  the  defendant  distinguished  his  wares  by  the 
concluding  words  “by  R.  C.  Sherriff,  Toronto”.  In  my  opinion 
the  force  of  this  argument  is  overborne  by  the  striking  resem- 
blance of  the  competing  labels,  and  it  is  perhaps  pertinent  to 
call  attention  to  the  word  “by”  before  the  names  of  the  parties. 

A manufacturer  does  not  usually  do  more  than  make  use  of  his 
trade  name.  Was  the  word  “by”  not  inserted  in  the  defendant’s 
label  so  as  to  make  it  conform  all  the  more  to  the  wording  of  the 
plaintiff’s  label?  That  appears  to  me  more  likely  than  that  its 
insertion  was  a matter  of  pure  coincidence.  The  use  by  the 
defendant  of  his  own  nam.e  on  the  label  is,  of  course,  an  element 
to  be  considered,  but  in  many  cases  it  has  been  held  that  there 
has  been  infringement  or  deception  notwithstanding  that  the 
defendant  has  always  used  his  own  name.  The  subject  is  fully 
dealt  with  in  Kerly  on  Trade  Marks,  6th  ed.  1927,  at  pp.  465  et 
seq.  It  is  not  necessary  that  the  public  should  know  the  name  of 
the  proprietor  of  the  trade  mark  or  symbol : see  The  Birmingham 
Vinegar  Brewery  Company,  Limited  v.  Powell,  [1897]  A.C.  710 
at  715. 

It  is  “the  particular  manufacture”,  not  the  manufacturer, 
that  is  of  prime  importance.  Moreover,  the  public  knows  full 
well  that  more  than  one  firm  or  person  may,  and  oftentimes 
does,  manufacture  or  sell  the  same  product  under  licence.  Thus,  , 
if  I imitate  the  label  or  get-up  of  my  competitor  so  as  to  confuse 
my  wares  with  his,  I cannot  defend  myself  successfully  by  merely 
relying  upon  the  fact  that  I have  substituted  my  name  for  his 
upon  my  label. 

I might  also  observe  that  s.  11(h)  of  The  Unfair  Competition 
Act,  1932,  uses  the  words  “conduct  . . . likely  to  create  con- 
fusion”. The  language  is  similar  to  that  employed  by  Cotton 
L.J.  in  The  Upper  Assam  Tea  Company  v.  Herbert  d Co.  (1889), 

7 R.P.C.  183  at  186:  “It  is  not  a question  of  whether  this  neces-  \ 
sarily  is  deceptive,  but*  whether  there  is  not  a strong  possibility  j 
of  its  causing  deception  ...”  ! 

ii 

The  probability  of  deception  through  the  misuse  of  a label  1 
is  great  indeed  in  my  opinion  where  the  product  of  the  parties  { 
is  glassware.  This  is  so  because  it  is  only  by  means  of  a label  j 
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that  two  manufacturers  can  be  distinguished.  When  one  looks 
at  two  pieces  of  glassware  cut  to  the  same,  or  substantially  the 
same,  pattern,  as  here,  the  vital  role  played  by  the  competing 
labels  is  readily  appreciated. 

The  basic  rule  as  to  what  amounts  to  unfair  simulation  has 
been  admirably  stated  by  Cox  J.  in  Florence  Mfg.  Co.  v.  J.  C. 
Dowd  & Co.  (1910),  178  F.  73  at  75,  thus:  “It  is  so  easy  for  the 
honest  business  man,  who  wishes  to  sell  his  goods  upon  their 
merits,  to  select  from  the  entire  material  universe,  which  is 
before  him,  symbols,  marks  and  coverings  which  by  no  possi- 
bility can  cause  confusion  between  his  goods  and  those  of  com- 
petitors, that  the  courts  look  with  suspicion  upon  one  who,  in 
dressing  his  goods  for  the  market,  approaches  so  near  to  his 
successful  rival  that  the  public  may  fail  to  distinguish  between 
them.  The  law  is  not  made  for  the  protection  of  experts,  but 
for  the  public — that  vast  multitude  which  includes  the  ignorant, 
the  unthinking  and  the  credulous,  who,  in  making  purchases, 
do  not  stop  to  anaylze,  but  are  governed  by  appearances  and 
general  impressions.’' 

Mr.  Robinette’s  last  contention  was  that  no  evidence  was 
called  which  went  to  show  that  anyone  who  purchased,  or  sought 
to  purchase,  the  plaintiff’s  glassware  had  been  deceived  by  the 
similar  patterns  and  labels,  but  I do  not  think  that  that  was 
necessary.  Such  evidence,  if  led,  would  have  been  helpful  to 
the  plaintiff,  undoubtedly,  but  I do  not  think  it  was  essential. 
“Instances  of  actual  deception  need  not  be  proved  if  the  Court 
is  otherwise  satisfied  of  the  probability  of  deception”:  Kerly, 
j op.  cit.,  p.  608,  and  the  cases  there  cited.  See  also  Middlemas 
I and  Wood  v.  Moliver  d Co.,  Ld.  (1921),  38  R.P.C.  97  at  101,  and 
I Canada  Bread  Co.  Ltd.  v.  Brown’s  Bread  Ltd.  (1926),  31  O.W.N. 
i 39  at  41,  where  Hasten  J.A.  said:  “Where  no  case  of  actual  de- 
I ception  has  been  established  the  action  is  in  effect  a quia  timet 
i action  and  must  be  based  solely  on  the  ground  that  there  is  a 
i reasonable  probability  of  deception : Ruhherset  Co.  and  Ruhberset 
1 Co.  Ltd.  V.  Boeckh  Brothers  Co.  Ltd.  (1919),  46  O.L.R.  11,  at 
i pp.  12,13.” 

i While  it  is  not  necessary  to  establish  fraudulent  intent  in  a 
I case  of  this  kind,  it  is  important  to  remember  that  the  basis  of 
i a passing-off  action  is  misrepresentation,  express  or  implied. 
Because  it  is  very  difficult  to  lead  evidence  to  prove  fraudulent 
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intent,  it  must  usually  be  implied,  but  in  this  case  some  light  is 
thrown  upon  the  defendant’s  frame  of  mind  by  the  remark  he 
made  at  the  time  he  left  the  plaintiff’s  employ:  “You  cannot 
supply  the  demand  for  your  product.”  What  did  the  defendant 
mean  when  he  said  that?  Standing  alone,  probably  not  much, 
but  from  the  plaintiff’s  reply:  “That’s  my  affair”,  and  from  per- 
haps other  things  he  had  heard,  he  seems  to  have  thought  that 
the  defendant  intended  to  go  after  his  business;  within  ten  days 
or  so  we  find  that  he  caused  his  solicitor  to  write  a letter  to  the 
defendant  warning  him  against  cutting  and  using  the  words 
“Corn  Flower”.  In  view  of  what  happened  later  his  appre- 
hension was  well  founded.  Not  only  has  the  defendant  not 
explained  what  he  meant  by  that  remark,  but  he  has  not  offered 
any  explanation  whatever  for  his  conduct.  He  has  seen  fit  not 
to  testify  and  hence  has  not  denied  a fraudulent  intent  to  deceive. 
In  my  opinion  a satisfactory  explanation  was  called  for  by  the 
circumstances  of  the  case;  none  has  been  forthcoming. 

In  the  result  I am  satisfied  that  the  plaintiff  succeeds,  and 
there  remains  to  be  considered  only  the  nature  of  the  relief  to 
which  he  is  entitled. 

As  I said  earlier,  a case  has  not  been  made  out  for  an  in- 
junction restraining  the  defendant  from  using  the  word  “Crystal- 
ware”  in  connection  with  the  sale  of  his  glassware.  The  plaintiff 
is  entitled,  however,  to  an  injunction  restraining  the  defendant 
from  using  his  present  “Crystalware”  label  or  any  other  label 
that  is  similar  to  it;  and  he  is  also  entitled  to  an  order  requiring 
the  defendant  to  destroy  such  “Crystalware”  labels  (and  the 
plates  or  dies  used  for  their  production)  as  are  in  his  possession 
or  under  his  control.  If  counsel  think  it  necessary  I may  be 
spoken  to  before  the  judgment  is  settled. 

In  the  circumstances  the  plaintiff  must  be  assumed  to  have 
suffered  damage  as  a result  of  the  defendant’s  conduct,  and  he 
is  entitled  to  a reference  to  the  Master  of  this  Court  to  fix  his 
damages,  or  for  an  accounting  of  profits,  as  he  elects,  and  to 
costs. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff:  F.  J.  MacRae,  Toronto. 

Solicitors  for  the  defendant:  Haines  d Haines , Toronto. 
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Infants — Actions  hy  Infants — Settlement — Courfs  Approval  of  Settle- 
ment— Practice  to  he  Followed — Evidence  to  he  Submitted. 

Where  an  infant  sues  by  his  next  friend  for  damages  arising  out  of 
physical  injuries,  and  the  Court’s  approval  is  sought  for  a settlement 
of  the  action,  the  judge  before  whom  the  application  is  made  has  an 
important  and  onerous  duty  to  perform.  He  should  see  that  the  pro- 
ceedings before  him  on  the  application  for  approval  become  part  of 
the  record,  since  they  are  an  important  part  of  the  judicial  proceed- 
ings leading  up  to  the  judgment.  He  should  require  evidence,  either 
viva  voce  or  by  affidavit,  from  the  attending  physician  as  to  the  ex- 
tent of  the  injuries  and  the  future  prospects  of  the  case;  there  should 
be  an  affidavit  by  the  plaintiff’s  solicitor  that  in  his  opinion  the  settle- 
ment is  fair  and  for  the  benefit  of  the  infant,  and  if  counsel  is  re- 
tained he  should  certify  to  the  same  effect.  The  next  friend  should 
also  give  evidence,  or  make  an  affidavit,  that  he  considers  the  settle- 
ment to  be  for  the  infant’s  benefit,  and  the  infant  himself,  if  old 
enough,  should  give  similar  evidence.  If  liability  is  disputed,  that 
fact  should  appear  on  the  record,  for  it  may  be  an  important  con- 
sideration in  determining  what  is  for  the  benefit  of  the  infant. 
Finally,  where  circumstances  permit,  the  services  of  the  Official 
Guardian  should  be  obtained  to  investigate  and  give  his  opinion  upon 
the  proposed  settlement,  and  such  further  evidence  should  be  got  as 
he  may  deem  necessary  to  place  the  whole  question  adequately  before 
the  Court. 

The  same  considerations  are  applicable  to  the  settlement  of  any  action 
brought  by  an  infant  by  his  next  friend,  although  the  evidence  to  be 
submitted  will  vary  widely  according  to  the  class  of  case. 

Glynn  v.  Unwin  (1926),  30  O.W.N.  188;  In  re  Birchall;  Wilson  v.  Birchall 
(1880),  16  Ch.  D.  41,  referred  to. 

Infants — Actions — Position  and  Powers  of  Next  Friend — Settlement  of 
Action. 

Where  an  infant  sues  by  his  next  friend  the  next  friend  is  not  the 
infant’s  representative  invested  with  authority  from  the  infant  en- 
abling him  to  make  a binding  settlement;  commonly,  he  is  not  even 
nominated  by  the  infant.  He  is  in  the  action  to  guarantee  the  pay- 
ment of  costs,  and  to  protect  the  infant’s  interest:  Dyke  v.  Stephens 
(1885),  30  Ch.  D.  189.  He  is  not  dominus  litis  except  in  a very  limited 
sense:  Lucas  v.  Coupal  (1930),  66  O.L.R.  141.  A settlement  entered 
into  by  the  next  friend  will  not  be  approved,  or  become  binding  upon 
the  infant,  unless  it  is  for  the  infant’s  benefit:  Rhodes  v.  Sivithenhank 
(1889),  22  Q.B.D.  577;  Vano  v.  Canadian  Coloured  Cotton  Mills  Co. 
(1910),  21  O.L.R.  144.  On  the  other  hand,  the  Court  will  not  force 
upon  the  next  friend  a settlement  of  which  the  latter  does  not  ap- 
prove: In  re  Birchall]  Wilson  v.  Birchall  (1880),  16  Ch.  D.  41. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Kelly  J. 

approving  the  settlement  of  the  action. 

13th  February  1950.  The  appeal  was  heard  by  Robertson 
C. J.O.  and  Laidlaw  and  Mackay  JJ.A. 

P.  L.  Slagkt,  for  the  plaintiffs,  appellants:  There  was  here  no 
I settlement  in  fact,  since  there  was  no  real  agreement  between 
, the  parties.  The  next  friend  was  in  such  a position  that  he  had 
' no  choice  but  to  agree.  Counsel  had  a general  authority  to  bind 
his  client,  and  it  was  he  who  made  the  settlement. 
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There  was  not  sufficient  material  before  the  trial  judge  to 
warrant  his  approval  of  the  settlement  and  his  endorsement  of 
the  record.  The  question  is  whether  the  settlement  was  in  the 
best  interests  of  the  infant.  Although  the  judgment  recites 
minutes  of  settlemxent  filed,  and  an  affidavit  of  the  next  friend, 
neither  document  is  to  be  found  among  the  papers.  No  evidence 
was  given  as  to  the  infant  plaintiffs  injuries.  The  materials 
must  be  before  the  Court  before  there  can  be  a valid  sanction  of 
a settlement:  Glynn  v.  Unwin  (1926),  30  O.W.N.  188. 

In  Holmested  & Langton,  Ontario  Judicature  Act,  5th  ed. 
1940,  p.  548,  it  is  indicated  that  the  Official  Guardian  should 
approve  such  a settlement.  When  the  Official  Guardian  is  called 
in,  the  practice  is  that  the  notice  of  motion  is  served  upon  him, 
together  with  the  following  material:  (a)  minutes  of  settlement; 
(b)  the  consent  of  the  infant,  if  he  is  over  16,  which  is  not  the 
case  here;  (c)  an  affidavit  by  the  next  friend;  (d)  a letter  or 
affidavit  from  the  infant's  solicitor,  setting  out  the  facts  of  the 
case  and  pointing  to  the  matter  of  liability;  and  (e)  evidence  by 
certificate,  affidavit  or  letter  from  physicians  as  to  the  nature  of 
the  infant’s  injuries,  whether  or  not  he  has  made  a normal  re- 
covery, and  whether  or  not  any  permanent  disability  is  to  be 
anticipated.  None  of  these  materials  was  forthcoming  here. 

E.  L.  Haines,  K.C.,  for  the  defendants,  respondents:  About 
one-quarter  of  the  cases  on  trial  lists  are  claims  for  injuries  to 
infants,  and  there  must  be  some  simple  way  of  disposing  of  them. 
We  ask  that  the  same  judge  who  approved  the  settlement  hold 
any  further  inquiry,  if  it  is  directed,  since  we  have  now  dis- 
missed the  driver,  and  he  would  be  an  unfriendly  witness. 

P.  L.  Slaght,  in  reply. 

Cur.  adv.  vult. 

17th  February  1950.  The  judgment  of  the  Court  was 
delivered  by 

Robertson  C.J.O.: — This  is  an  appeal  by  the  plaintiff  from 
the  judgment  of  Kelly  J.,  dated  2nd  March  1949. 

The  action  was  brought  by  Arcade  Poulin  on  his  own  behalf 
and  as  next  friend  of  Roland  Poulin,  an  infant  five  years  of  age. 
In  the  action  damages  were  claimed  on  behalf  of  the  infant 
plaintiff  for  injuries  sustained  by  him  when  struck  by  a motor 
truck  in  charge  of  the  defendant  Nadon,  and  owned  by  the  co- 
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defendant.  The  plaintiff  Arcade  Poulin  claimed  damages  in  re- 
spect of  the  expense  to  which  he  had  been  put  for  doctors’  fees, 
nursing  and  other  expenses  arising  from  the  injuries  to  his 
infant  son.  The  defendants  disputed  liability,  and  the  action 
was  on  the  list  of  cases  for  trial  at  the  assizes  at  Sudbury,  and 
came  on  for  trial  on  the  1st  March  1949.  No  trial  was  had. 
Counsel  for  the  respective  parties  got  together  and  agreed  upon 
terms  of  settlement,  subject  to  the  approval  of  the  Court  on 
behalf  of  the  infant  plaintiff.  No  formal  minutes  of  settlement 
were  prepared,  but  the  oral  agreement  was  that  the  defendants, 
without  admitting  liability,  should  consent  to  judgment  that  the 
plaintiffs  do  recover  from  the  defendants  the  sum  of  $3,000, 
together  with  costs  fixed  at  $350,  and  that  out  of  the  sum  of 
$3,000,  the  sum  of  $1,500  be  paid  to  the  plaintiff  Arcade  Poulin 
in  consideration  of  certain  expenses  incurred  by  him  on  behalf 
of  the  infant  plaintiff,  and  that  the  balance,  being  the  sum  of 
$1,500,  be  paid  into  court  to  the  credit  of  the  infant  plaintiff, 
and  that  upon  payment  of  the  said  sum  of  $3,000  and  the  sum 
of  $350  for  costs,  the  defendants  should  be  discharged  of  and 
1 from  all  liability  pertaining  to  the  matters  in  issue  in  the  action. 

I The  plaintiff  Arcade  Poulin,  who  does  not  reside  in  Sud- 
i bury,  was  not  immediately  available  for  consultation  by  his 
solicitor  in  reference  to  the  proposed  settlement,  but  was  spoken 
to  by  him  on  the  telephone,  and,  on  his  solicitor’s  advice,  he 
approved  of  the  settlement  proposed.  Thereupon,  counsel  at- 
tended before  Mr.  Justice  Kelly,  the  judge  presiding  at  the 
assizes,  and,  after  hearing  counsel,  the  learned  judge  endorsed 
the  record  as  follows: 

“Counsel  report  this  case  as  having  been  settled  and  advised 
I the  Court  of  the  settlement.  Judgment  may  be  entered  for  the 
! plaintiffs  for  $3,000  with  costs  fixed  at  $350.  Further  accounts 
j were  filed  including  hospital  account  of  approximately  $300  and 
a further  nursing  account  of  $75.  The  judgment  shall  provide 
I that  of  the  $3,000,  $1,500  is  to  be  paid  into  court  to  the  credit 
I of  the  infant  Roland  Poulin,  and  with  the  paying  into  court  of 
I the  said  amount  proof  of  the  age  and  birthday  of  the  said  infant 
shall  be  filed. 

March  1st,  1949. 

! D.  P.  J.  Kelly  J.” 

' There  is  no  record,  other  than  this  direction,  of  what  occurred 
on  the  proceeding  before  the  learned  trial  judge  when  his  ap- 
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proval  of  the  settlement  was  sought.  We  were  told  by  counsel 
on  the  argument  of  this  appeal  that  certain  relevant  facts  were 
put  before  the  trial  judge  by  counsel  appearing  before  him.  No 
witnesses  were  called.  The  plaintiffs  were  not  present.  No 
affidavits  were  filed. 

On  the  next  day,  2nd  March,  the  plaintiff  Arcade  Poulin, 
with  the  infant  plaintiff  and  the  latter’s  grandfather,  came  to 
Sudbury,  and  complained  to  his  solicitor  of  what,  on  reflection, 
he  considered  the  unsatisfactory  terms  of  settlement.  He  did  not 
dispute  the  fact  that  he  had  assented  the  day  before  to  a settle- 
ment on  these  terms,  but  said  that,  on  thinking  it  over,  he  re- 
garded the  settlement  as  inadequate.  The  solicitor  therefore, 
having  obtained  the  permission  of  the  trial  judge,  took  the  two 
plaintiffs  and  the  grandfather  to  the  judge’s  chambers,  and  the 
matter  of  the  settlement,  and  of  the  plaintiffs’  dissatisfaction 
therewith,  and  their  reasons  for  being  dissatisfied,  were  then  dis- 
cussed. The  defendants  do  not  appear  to  have  been  represented 
on  this  occasion.  In  the  end  the  learned  trial  judge  told  the 
plaintiffs  that  his  endorsement  of  the  record  would  have  to  stand, 
but  that  they  could  appeal.  This  they  now  have  done. 

The  practice  of  having  the  settlement  of  an  action  approved 
by  the  Court  when  an  infant  plaintiff  sues  by  his  next  friend  is 
an  old  one,  and  there  are  numerous  cases  that  deal  with  the 
practice  to  be  observed  by  judges  in  discharging  this  function. 
In  Glynn  v.  Unwin  (1926),  30  O.W.N.  188,  Meredith  C.J.C.P. 
refers  to  the  practice  followed  by  Jessel  M.R.  and  by  his  prede- 
cessor Lord  Romilly,  as  set  forth  in  In  re  Birchall;  Wilson  v. 
Birchall  (1880),  16  Ch.  D.  41.  Chief  Justice  Meredith  then  pro- 
ceeds to  describe  the  practice  that  he  had  adopted  in  such  cases. 
In  numerous  other  cases  judges,  from  time  to  time,  have  laid 
down  the  principles  to  be  observed.  The  principles  established 
make  it  plain  beyond  a doubt  that  the  judge  to  whom  the  appli- 
cation is  made  for  approval  of  such  a settlement  has  an  important 
and  onerous  judicial  duty  to  perform. 

It  is  well  to  have  in  mind  the  status  of  the  next  friend  and 
his  powers.  The  next  friend  is  not  the  infant’s  representative 
invested  with  authority  from  the  infant  enabling  the  next  friend 
to  make  a binding  settlement.  Commonly,  he  is  not  even  nomi- 
nated by  the  infant.  He  is  there  to  guarantee  the  payment  of 
costs,  and  to  protect  the  infant’s  interest:  Dyke  v.  Stephens 
(1885),  30  Ch.  D.  189.  The  Court  will  not  force  upon  the  next 
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friend  a settlement  of  which  the  latter  does  not  approve:  In 
re  Birchall;  Wilson  v.  Birchall,  supra.  The  next  friend  is  not 
dominus  litis  except  in  a very  limited  sense:  Lucas  v.  Coupal, 
66  O.L.R.  141,  119311  1 D.L.R.  391.  The  settlement  entered 
into  by  the  next  friend  will  not  be  approved,  nor  become  binding: 
upon,  nor  be  sustained  against  the  infant  unless  it  is  for  his 
benefit:  Rhodes  v.  Bwithenhank  (1889),  22  Q.B.D.  577;  Vano  v. 
Canadian  Coloured  Cotton  Mills  Co.  (1910),  21  O.L.R.  144.  The 
last-mentioned  case  may  also  be  referred  to  for  the  history  of  the 
practice  generally  in  regard  to  an  infant  suing  by  a next  friend. 

It  will  be  seen  that,  in  the  very  nature  of  things,  a settle- 
ment agreed  to  by  the  next  friend  for  the  infant  in  substance 
obtains  its  validity  as  a settlement  binding  upon  the  infant,  and 
as  a protection  to  the  opposite  party,  from  its  approval  by  the 
Court,  and  not  from  the  concurrence  of  the  next  friend  or  of 
the  solicitor  retained  by  him. 

Applications  to  the  Court  for  approval  are  often  made  to  a 
judge  sitting  at  Osgoode  Hall,  but,  on  many  occasions,  they  are 
made  to  the  judge  before  whom  the  case  comes  on  for  trial.  In 
the  former  cases  a fairly  well  established  practice  exists.  Com- 
monly, the  Official  Guardian  is  called  upon  to  look  after  the 
interests  of  the  infant,  and  I assume  that  in  such  cases  the 
established  practice  is  generally  observed.  In  cases  where  it 
becomes  the  duty  of  the  judge  at  trial  to  consider  whether  such 
a settlement  should  be  approved,  it  may  be  that  there  is  not 
the  same  general  observance  of  the  established  practice.  The 
present  case  would  seem  to  be  a case  in  point.  One  important 
duty  of  the  trial  judge  in  these  matters  is  to  see  that  the  pro- 
ceedings before  him  on  the  application  for  approval  become  part 
of  the  record.  They  are  an  important  part  of  the  judicial  pro- 
ceedings in  the  action  leading  up  to  the  judgment  of  the  Court, 
and  should  be  matter  of  record.  In  the  present  case  there  ap- 
pears to  be  no  record  other  than  the  endorsement  of  his  approval 
by  the  trial  judge,  already  set  forth.  No  doubt,  some  facts  were 
stated  to  the  trial  judge  by  counsel,  but  what  facts  were  so  stated 
there  is  no  certain  means  of  telling.  No  evidence,  oral  or  by 
affidavit,  was  presented. 

In  accident  cases,  such  as  the  present,  where  the  infant’s 
claim  is  for  damages  for  personal  injuries,  there  should  be 
evidence  viva  voce  or  by  affidavit  from  a doctor  who  attended 
the  case,  if  that  is  at  all  obtainable,  as  to  the  nature  and  serious- 
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ness  of  the  injuries,  as  to  the  degree  of  present  recovery,  and  of 
future  disability  to  be  expected,  and,  generally,  as  to  the  future 
prospects  of  the  case,  including  the  possibility  of  the  development 
of  future  trouble  from  the  injuries.  There  were  head  injuries  in 
the  present  case,  and  it  is  suggested  that  they  may  be  the  cause  of 
trouble  not  as  yet  apparent.  There  should  be  evidence  of  the 
out-of-pocket  expenses  for  medical  and  surgical  services,  and  for 
nursing,  including  any  foreseeable  future  expense.  There  should 
be  an  affidavit  of  the  solicitor  for  the  plaintiff  that,  in  his  opinion, 
the  settlement  is  for  the  benefit  of  the  infant.  If  counsel  is 
engaged,  he  should  also  certify  that,  in  his  opinion,  the  settle- 
ment is  for  the  benefit  of  the  infant.  The  next  friend  should 
also  make  an  affidavit  or  give  evidence  that  he  considers  the 
settlement  to  be  for  the  benefit  of  the  infant  and  one  that,  in 
his  interest,  should  be  approved.  The  infant  also,  if  old  enough, 
should  give  similar  evidence. 

If  liability  is  disputed  by  the  defendant,  that  should  also  be 
made  to  appear,  for  it  may  be  an  important  consideration  in 
determining  what  is  for  the  benefit  of  the  infant.  Costs  are  not 
of  the  same  importance  from  the  infant’s  point  of  view,  for  they 
are  the  liability  of  the  next  friend. 

Where  circumstances  permit,  the  services  of  the  Official 
Guardian  should  be  obtained  to  investigate  and  give  his  opinion 
upon  the  question  of  approval,  and  such  further  evidence  should 
be  got  as  he  may  deem  necessary  to  place  the  whole  question  of 
approval  adequately  before  the  Court. 

What  I have  said  as  to  the  proper  requirements  on  an 
application  for  approval  has  reference  primarily  to  the 
settlement  of  accident  cases.  The  same  necessity  for  approval 
by  the  Court  of  a settlement  applies  to  other  actions  where  an 
infant  sues  by  next  friend,  but  the  evidence  proper  to  be  sub- 
mitted in  support  of  such  an  application  will  vary  greatly  accord- 
ing to  circumstances.  The  duty  of  the  Court  to  be  satisfied  that  i 
the  settlement  is  for  the  benefit  of  the  infant  is  present  in  all  1 

cases  where  approval  by  the  Court  is  sought.  i 

j 

This  case  can,  I think,  be  most  conveniently  dealt  with  by  | 
setting  aside  the  judgment  that  has  been  entered,  and  by  revok-  | 
ing  the  order  of  Kelly  J.  approving  the  settlement,  and  by  send- 
ing the  case  back  to  be  dealt  with  by  a judge  presiding  at  a 
sittings  at  Sudbury  for  the  trial  of  actions,  and  an  order  is  made  - 
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to  that  effect.  Such  a Court  will  sit  at  Sudbury  in  the  near 
future,  and  leave  is  given  to  the  plaintiffs  to  set  this  matter 
down  to  be  heard  by  the  judge  presiding  at  that  sittings,  with 
such  shortening  of  time  as  may  be  necessary  for  that  purpose. 
If,  upon  proper  inquiry,  the  judge  shall  be  of  the  opinion  that 
the  settlement  is  one  that,  in  the  interests  of  the  infant,  should 
be  approved,  he  may  give  the  required  approval.  If,  on  the 
other  hand,  the  judge  is  not  of  the  opinion  that  the  settlement 
is  one  that  should  be  approved,  he  may  give  such  direction  as  to 
trial  of  the  action  as  may  be  proper.  The  plaintiffs  should  have 
the  costs  of  this  appeal,  and  the  costs  of  the  further  proceedings 
directed  to  be  taken  to  determine  the  question  of  approval  of  the 
settlement. 

Appeal  allowed  with  costs. 

Solicitors  for  the  plaintiffs,  appellants:  Slaght,  Ferguson, 
Boland  & Slaght,  Toronto. 

Solicitors  for  the  defendants,  respondents:  Miller  d Mdki, 
Sudbury. 


[MACKAY  J.] 

Clemens  v.  Clemens  and  Crown  Trust  Company. 

Fraud  and  Undue  Influence — Burden  of  Proof — Donee  in  Position  of 

Dominance — Donor  Parting  with  Entire  Property. 

The  law  is  well  settled  that  where  a donor  parts  with  practically  all  his 
assets,  the  consideration  being  nominal  and  there  being  no  revoca- 
tion clause,  the  burden  is  upon  the  donee  to  satisfy  the  conscience 
of  the  Court  that  the  transaction  is  fair  and  just.  If  it  appears  that 
the  donee  was  in  a position  of  dominance  over  the  donor,  his  mother, 
that  the  consideration  is  wholly  nominal,  and  that  the  donor  had  no 
competent  independent  advice,  the  transaction  will  be  set  aside  as 
unconscionable  and  improvident,  and  on  the  ground  of  undue  in- 
fluence. 

Review  of  authorities. 

An  action  to  set  aside  an  agreement  and  a power  of 
attorney. 

The  plaintiff,  a widow,  entered  into  an  agreement  dated  27th 
j November  1943  with  a predecessor  of  the  defendant  trust  com- 
pany whereby  the  trust  company  agreed  to  act  as  the  plaintiff’s 
i agent  and  to  hold  for  her  securities  of  a value  of  about  $160,000, 

' collecting  the  revenues  and  paying  them  to  the  plaintiff.  This 
! agreement  was  referred  to  by  the  parties  as  the  “Katherine  D. 
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Clemens  Agency”.  In  July  1946  the  plaintiff,  who  had  been 
residing  in  the  State  of  Michigan,  moved  to  Sudbury  to  live  with 
her  son,  the  individual  defendant  (hereafter  called  “Clemens”), 
and  remained  there  until  the  end  of  July  1948.  On  4th  July 
1948  the  plaintiff  wrote  to  the  trust  company  instructing  it  to 
“cancel  the  Katherine  D.  Clemens  Agency  handled  by  your  firm, 
and  send  all  the  unrealized  and  undisposed  of  assets  as  well  as 
all  the  income  from  the  Agency  to  me  . . . immediately”.  The 
defendant  produced  at  the  trial  four  other  letters,  in  identical 
terms,  written  by  the  plaintiff  but  not  posted.  The  plaintiff 
swore  that  the  letters  were  “worded”  by  Clemens  and  written 
in  his  presence  and  at  his  request. 

After  some  correspondence  between  the  plaintiff  and  the 
trust  company  the  plaintiff,  on  22nd  July  1948,  signed  a power 
of  attorney,  in  wide  terms,  in  favour  of  Clemens,  referable  to 
the  Agency.  This  power  of  attorney  contained  no  revocation 
clause.  On  the  same  day  the  plaintiff  executed  an  agreement 
whereby,  in  consideration  of  the  sum  of  $1,  she  transferred  to 
Clemens  “all  her  right,  interest  and  title”  under  the  Agency, 
and  Clemens  agreed  “to  maintain  and  support  his  Mother  for 
the  balance  of  her  life”.  Clemens  on  the  same  day  obtained 
from  a physician  in  Sudbury  a certificate  to  the  effect  that  the 
plaintiff  was  “of  sound  mind,  & capable  of  making  her  own 
decisions  & capable  of  transacting  her  own  affairs”.  On  21st 
July  the  plaintiff  and  Clemens  had  both  signed  a document  retain- 
ing a solicitor  (who  had  previously  acted  for  Clemens)  “to 
attend  to  all  affairs  in  connection  with  the  obtaining  of  the 
transfer  of  the  assets  more  specifically  mentioned  in  the 
Katherine  D.  Clemens  Agency  Accounts  Report  . . . [and]  to 
take  any  proceedings  you  may  think  fit  in  the  matter”. 

The  plaintiff  swore  at  the  trial  that  she  had  no  intention  of 
giving  the  principal  of  the  fund  to  Clemens,  but  had  formed  the 
habit  of  signing  anything  he  asked  her  to  sign.  She  also  said 
that  no  one  had  explained  the  documents  to  her,  although  she 
had  had  a discussion  with  her  confessor,  Father  Dupas. 

On  26th  July  Clemens,  accompanied  by  the  plaintiff,  the 
solicitor,  and  one  other  person,  came  to  Toronto  for  the  purpose 
of  getting  the  securities  from  the  trust  company.  Clemens  and 
the  solicitor  attended  at  the  company’s  office  and  presented  only 
the  power  of  attorney  and  the  doctor’s  certificate,  without  dis- 
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closing  the  existence  of  the  agreement  of  22nd  July.  The 
securities  were  not  handed  over,  because  the  consent  of  the 
Foreign  Exchange  Control  Board  had  not  been  obtained.  On 
the  following  day,  at  a conference  attended  by  other  members 
of  the  family  (who  had  come  from  the  United  States),  it  was 
disclosed  that  Clemens  was  claiming  the  securities  in  his  own 
right,  under  the  agreement.  A brother  and  sister  of  Clemens 
thereupon  drew  the  attention  of  the  trust  company  to  the  fact 
that  the  agreement  provided  for  a 90-day  notice  before  termina- 
tion, and  said  that  they  would  hold  the  company  liable  in 
damages  if  the  securities  were  handed  over  before  that  time. 

On  28th  July  the  brother  and  sister  went  to  Sudbury,  the 
plaintiff  and  Clemens  having  returned  there,  and  had  a con- 
ference with  the  plaintiff,  explaining  to  her  the  real  effect  of 
the  documents  she  had  signed,  which,  according  to  their 
evidence,  she  had  not  realized  until  that  time.  The  plaintiff 
immediately  left  for  Toronto  with  this  son  and  daughter,  and 
after  consulting  a solicitor  there,  and  having  a further  un- 
successful conference  at  which  Clemens  was  present,  she 
executed  a revocation  of  the  power  of  attorney  and  a letter 
to  the  trust  company  cancelling  the  instructions  given  in  her 
letter  of  4th  July.  She  also  cancelled  the  Sudbury  solicitor’s 
retainer  and  wrote  to  Clemens  notifying  him  of  the  revocation 
of  the  power  of  attorney.  She  then  proceeded  to  Philadelphia 
with  her  daughter. 

In  this  action  the  plaintiff  claimed  an  order  setting  aside 
the  agreement  of  22nd  July  and  the  power  of  attorney,  a 
declaration  that  she  was  the  owner  of  the  securities  and  moneys 
in  the  hands  of  the  trust  company,  and  an  injunction  restrain- 
ing the  trust  company  from  handing  over  the  securities  or  funds 
in  its  hands, 

14th,  15th,  16th,  17th,  18th,  21st  and  22nd  November  1949. 
The  action  was  tried  by  Mackay  J.  without  a jury  at  Toronto. 

F.  A.  Beck,  K.C.,  and  R,  E.  Barnes,  for  the  plaintiff. 

O.  A.  Lauzon,  for  the  defendant  Clemens. 

J.  M.  Cooper,  K.C.,  for  the  defendant  company. 

17th  February  1950.  Mackay  J.  [after  stating  the  facts 
and  quoting  at  length  from  the  evidence] : — The  validity  of 
exhibits  2 and  3 [the  power  of  attorney  and  the  agreement]  is 
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attacked  on  four  grounds:  (1)  The  transaction  was  uncon- 
scionable and  improvident;  (2)  undue  influence  on  the  part  of 
the  donee;  (3)  non  est  factum',  and  (4)  fraud,  i.e.,  the  defendant 
John  J.  Clemens  told  his  mother  that  this  agreement  was  to  her 
benefit,  because  the  trust  company  was  being  paid  $500  a year 
and  that  he,  the  defendant  John  J.  Clemens,  was  more  com- 
petent than  the  trust  company  to  look  after  the  property;  that 
he,  the  defendant  John  J.  Clemens,  was  a successful  business 
man  in  Sudbury,  whereas  he  has  a half  interest  in  a ladies’ 
beauty  salon  and  an  enterprise  in  which  he  is  a chemist,  and 
as  a matter  of  fact  the  combined  businesses  are  operating  at  a 
loss. 

The  law  is  well  settled  that  where  the  parties  are  not  on  an 
equal  footing  and  the  donor  has  given  practically  all  her  living 
to  the  donee,  the  consideration  being  nominal  and  there  being 
no  revocation  clause,  the  burden  of  satisfying  the  conscience  of 
the  Court  that  the  transaction  was  fair  and  just  is  upon  the 
donee.  In  Mason  v.  Seney  (1865),  11  Gr.  447  at  450,  Mowat 
V.C.  said:  “As  to  the  kind  of  proof  necessary  to  establish  a deed 
of  gift,  even  where  there  was  no  undue  influence,  the  Master  of 
the  Rolls  observed  [in  Walker  v.  Smith  (1861),  29  Beav.  394 
54  E.R.  680] : T am  of  opinion  that  in  all  these  cases,  you  must 
not  take  into  account  the  evidence  of  the  recipient  himself;  the 
gift  must  be  established  by  separate  and  independent  evidence.’  ” 

See  Brydon  v.  Hawkins,  [1949]  O.R.  393  at  416,  [1949]  3 
D.L.R.  252;  Hoghton  v.  Hoghton  (1852),  15  Beav.  278,  51  E.R.  i 
545. 

There  is  a statement  of  law  in  Lavin  v.  Lavin  (1880),  27 
Gr.  567  at  572,  affirmed  (1882),  7 O.A.R.  197,  which  has  been 
approved  in  recent  cases: 

“The  natural  relation  of  the  parties  was  reversed  in  this 
instance  by  the  hand  of  time.  The  parent  had  become  a child, 
and  the  child  was  guardian  to  the  parent.  There  was  the  same 
dependence,  overweening  confidence  and  implicit  acquiescence  J 
which  had  rendered  one  an  automaton  in  the  hands  of  the  ! 
other;  et  uhi  eadem  ratio,  ibi  idem  ius.  The  wish  of  the  agent  j 
had  become  the  will  of  the  principal.  Whatever  the  former  |j 
suggested  the  latter  executed.  There  was  no  consent  of  two  || 
minds,  but  a merger  of  the  principal’s  mind  into  the  agent’s,  j 
In  such  cases  it  is  not  necessary  to  prove  the  actual  exercise  | 
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of  overw^eening  influence,  misrepresentation,  importunity  or 
fraud  aliunde  the  act  complained  of.” 

See  Burkett  v.  Ott  (1918),  57  S.C.R.  608,  45  D.L.R.  757; 
and  McKay  v.  Clow  et  al.,  infra. 

Having  regard  to  the  evidence  and  the  law,  I make  the 
following  findings: 

(1)  That  the  transaction  was  unconscionable  and  improvi- 
dent inasmuch  as  the  parties  were  not  on  an  equal  footing.  The 
plaintiff,  subject  to  the  infirmity  of  impaired  physical  health 
and  advancing  years,  and  a person  who  readily  gives  her  con- 
fidence, was  in  a position  incapable  to  protect  herself  against 
the  effect  of  such  overweening  confidence,  self-delusion  and  the 
infirmities  of  hasty  and  precipitate  action. 

(2)  That  she  was  without  independent  competent  legal 
advice. 

(3)  That  the  consideration  for  such  transaction  was  in 
effect  $1  against  $160,000. 

(4)  That  there  was  no  revocation  clause  in  the  said  agree- 
ment and  that  the  execution  of  exhibits  2 and  3 was  not  the 
spontaneous  act  of  a free  and  independent  exercise  of  the  plain- 
tiff’s will.  All  the  surrounding  circumstances,  such  as  the 
writing  of  exhibits  4 and  5,  private  recordings  taken  by  the 
defendant  John  J.  Clemens  of  all  discussions  between  the  plain- 
tiff and  the  other  members  of  her  family,  the  retaining  of  O.  A. 
Lauzon  as  her  solicitor,  and  the  facts  surrounding  the  execution 
of  exhibits  2 and  3,  lead  me  to  the  conclusion  that  there  existed 
a confidential  relationship  between  the  plaintiff  and  the  de- 
fendant John  J.  Clemens  which  had  as  a direct  result  the 
execution  of  an  injurious,  improvident  and  unconscionable  trans- 
action, some  aspects  of  which  were  at  the  trial  inaccessible  to 
judicial  scrutiny.  I find  that  the  onus  of  establishing  the 
righteousness  of  such  transaction  has  not  been  satisfied  by  the 
defendant  John  J.  Clemens. 

Respecting  the  second  ground  of  attack,  namely,  undue  in- 
fluence, the  leading  case  is  McKay  v.  Clow  et  al.,  [1941]  S.C.R. 
643,  [1941]  4 D.L.R.  273,  the  headnote  of  which  in  S.C.R. 
contains  the  following  paragraph: 

“The  established  rule  of  equity  is  that,  whenever  it  appears 
that  any  party  to  a transaction,  from  which  he  or  she  derives 
some  large  or  immoderate  benefit,  occupies  such  a position  in 
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relation  to  his  or  her  supposed  benefactor  as  to  give  the 
recipient  a dominating  influence  over  him,  that  benefit  is  pre- 
sumed to  have  been  obtained  by  the  exercise  of  some  undue 
influence  on  the  part  of  the  recipient.  In  all  such  cases,  what- 
ever be  the  nature  of  the  transaction,  whether  a gift  inter  vivos 
or  a contract  alleged  to  have  been  made  for  a good  and  sufficient 
consideration,  the  onus  of  proof  lies  on  the  party  who  seeks  to 
support  it,  to  show  that  the  transaction  by  which  the  benefit  is 
granted  was  the  free,  independent  and  unfettered  expression  of 
the  grantor’s  mind.” 

The  law  is  admirably  stated  in  Sir  Frederick  Pollock’s  Prin- 
ciples of  Contract,  12th  ed.  1946,  pp.  476  et  seq.,  where  he 
quotes  a passage  from  the  judgment  of  Lord  Kingsdown  in 
Smith  V,  Kay  (1859),  7 H.L,  Cas.  750  at  779,  11  E.R.  299,  also 
the  following  from  Lord  Chelmsford  L.C.  in  Tate  v.  Williamson 
(1866),  L.R.  2 Ch.  55: 

“Wherever  two  persons  stand  in  such  a relation  that,  while 
it  continues,  confidence  is  necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  that  confidence  is 
possessed  by  the  other,  and  this  confidence  is  abused,  or  the 
influence  is  exerted  to  obtain  an  advantage  at  the  expense  of 
the  confiding  party,  the  party  so  availing  himself  of  this  position 
will  not  be  permitted  to  retain  the  advantage,  although  the  trans- 
action could  not  have  been  impeached  if  no  such  confidential 
relation  had  existed.” 

I find  as  a fact  that  the  defendant  John  J.  Clemens  was  in  a 
position  to  dominate  his  mother.  This  is  abundantly  clear 
from  the  evidence  of  Dr.  Myatt,  who  said  that  John  could 
influence  his  mother  tremendously,  indeed  anyone  could.  The 
defendant  John  J.  Clemens  frankly  testifies  that  if  he  had  his 
mother  back  with  him  for  thirty  days,  he  could  get  her  back 
to  the  position  in  which  she  was  in  July.  The  evidence  of  the 
plaintiff  herself  was  that  the  various  letters  in  exhibits  4 and  5 
were  worded  by  the  defendant  John  J.  Clemens,  and  in  another 
case  a letter  was  typwritten  by  him  and  signed  by  her.  The 
evidence  of  Mrs.  Smith,  the  housekeeper,  was  to  the  effect  that 
the  plaintiff  was  always  telling  about  her  wonderful  and  clever 
son  John. 

In  Huguenin  v.  Baseley  (1870),  14  Ves.  273,  33  E.R.  526, 
where  an  aged  woman  was  induced  to  convey  property  to  an 
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adopted  daughter,  it  appeared  that  confidential  relations  of  an 
exceptionally  intimate  character  existed  between  the  plaintiff 
and  the  daughter,  upon  whom  the  plaintiff  placed  great  de- 
pendence; the  daughter  was  the  only  relative  in  communication 
with  the  plaintiff  for  weeks  before  the  transaction.  The  plain- 
tiff had  been  without  independent  advice.  It  was  held  that  the 
conveyance  should  be  set  aside.  It  was  necessary  for  the  de- 
fendant daughter  to  show  that  the  plaintiff  had  had  independ- 
ent advice,  which  she  could  not  do.  It  was  not  enough  to 
show  that  the  plaintiff  knew  what  she  was  doing  and  intended 
to  do  it. 

In  Clarke  v.  Hawke  (1865),  11  Gr.  527,  Mowat  V.C.  said,  at 
pp.  543-4: 

. . the  influence  may  be  used  to  the  prejudice  of  the  other 
without  any  deliberate  design  to  mislead,  but  from  the  un- 
conscious bias  which  self  interest  is  apt  to  produce. 

“Having  ascertained,  therefore,  that  a relation  of  confidence 
existed  which  naturally,  and  perhaps  insensibly,  involved  in- 
fluence, the  onus  is  cast  on  the  party  occupying  such  relation 
to  establish  the  perfect  fairness  and  equity  of  the  transaction. 
Such  a person  must  shew  that  the  other  entered  into  the  trans- 
action, not  through  the  operation  of  any  influence  on  the  part 
of  him  who  was  in  a position  to  exercise  such  influence,  but 
after  full  and  efficient  deliberation,  and  with  all  the  information 
which  it  was  material  for  him  to  have  in  order  to  guide  his 
conduct;  and  that  he  had  either  independent  and  disinterested 
advice,  or  as  ample  protection  as  such  advice  could  have  given 
him.” 

The  headnote  to  Hoghton  v.  Hoghton,  supra^  reads  in  part 
as  follows: 

“In  many  cases,  the  Court,  from  the  relations  existing  be- 
tween the  parties,  infers  the  probability  of  undue  influence,  as 
1 in  the  case  of  guardian  and  ward,  solicitor  and  client,  spiritual 
I adviser  and  pupil,  medical  adviser  and  patient,  and  the  like. 

I Transactions  between  such  persons  are  watched  with  jealousy, 
not  only  to  see  that  the  party  fully  understood  the  act,  but  also 
I that  it  was  not  brought  about  by  the  exercise  of  that  influence. 
The  relation  of  parent  and  child  comes  within  this  class.” 
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Cotton  L.J.  in  Allcard  v.  Skinner  (1887),  36  Ch.  D.  145  at 
171,  says  as  follows: 

“These  decisions  may  be  divided  into  two  classes — First, 
where  the  Court  has  been  satisfied  that  the  gift  was  the  result 
of  influence  expressly  used  by  the  donee  for  the  purpose;  second, 
where  the  relations  between  the  donor  and  donee  have  at  or 
shortly  before  the  execution  of  the  gift  been  such  as  to  raise  a 
presumption  that  the  donee  had  influence  over  the  donor.  In 
such  a case  the  Court  sets  aside  the  voluntary  gift,  unless  it  is 
proved  that  in  fact  the  gift  was  the  spontaneous  act  of  the 
donor,  acting  under  circumstances  which  enabled  him  to  exercise 
an  independent  will  and  which  justifies  the  Court  in  holding  that 
the  gift  was  the  result  of  a free  exercise  of  the  donor’s  will. 
The  first  class  of  cases  may  be  considered  as  depending  on  the 
principle  that  no  one  shall  be  allowed  to  retain  any  benefit 
arising  from  his  own  fraud  or  wrongful  act.  In  the  second 
class  of  cases  the  Court  interferes,  not  on  the  ground  that  any 
wrongful  act  has  in  fact  been  committed  by  the  donee,  but  on 
the  ground  of  public  policy,  and  to  prevent  the  relations  which 
existed  between  the  parties  and  the  influence  arising  therefrom 
being  abused.” 

In  the  same  case  Lindley  L.J.,  at  p.  182,  says:  “What  then  is 
the  principle?  Is  it  that  it  is  right  and  expedient  to  save  per- 
sons from  the  consequences  of  their  own  folly?  or  is  it  that  it 
is  right  and  expedient  to  save  them  from  being  victimised  by 
other  people?  In  my  opinion  the  doctrine  of  undue  influence  is 
founded  upon  the  second  of  these  two  principles.  Courts  of 
Equity  have  never  set  aside  gifts  on  the  ground  of  the  folly,  i 
imprudence  or  want  of  foresight  on  the  part  of  the  donors.  I 
The  Courts  have  always  repudiated  any  such  jurisdiction  ... 
On  the  other  hand,  to  protect  people  from  being  forced,  tricked  j 
or  misled  in  any  way  by  others  into  parting  with  their  property,  | 
is  one  of  the  most  legitimate  objects  of  all  laws:  and  the  j 
equitable  doctrine  of  undue  influence  has  grown  out  of  and  been  j 
developed  by  the  necessity  of  grappling  with  insidious  forms  of  ,| 
spiritual  tyranny,  and  with  the  infinite  varieties  of  fraud  . • • ! 
[The  Courts]  have  not  shrunk  from  setting  aside  gifts  made  to  i 
persons  in  a position  to  exercise  undue  influence  over  the  donors,  ij 
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although  there  has  been  no  proof  of  the  actual  exercise  of  such 
influence  . . . under  circumstances  which  render  proof  of  it 
impossible.  The  Courts  have  required  proof  of  its  non-exercise, 
and,  failing  that  proof,  have  set  aside  gifts  otherwise  unim- 
peachable.” 

It  is  said  by  counsel  for  the  defendant  that  the  plaintiff 
received  the  required  competent  independent  advice  from  Father 
Dupas.  With  that  contention  I cannot  agree.  The  priest  was 
interested  in  the  moral  aspect  of  the  disposition  of  the  plaintiff’s 
property  and  in  that  aspect  only.  He  spoke  in  his  evidence  of 
“testaments”,  suggesting  that  wills  or  testamentary  documents 
of  some  kind  were  operating  on  his  mind.  There  is  no  evidence 
that  he  knew  that  the  plaintiff  was  disposing  of  practically  all 
of  her  estate  without  the  right  of  revocation.  In  no  way,  in 
my  opinion,  did  the  general  conversation  with  Father  Dupas 
under  the  existing  conditions  meet  the  requirements  of  com- 
petent independent  advice  as  required  by  the  law. 

In  Inche  Noriah  v.  Shaik  ATlie  Bin  Omar,  [1929]  A.C.  127, 
where  there  was  independent  advice  given  by  a competent  solici- 
tor (Aitken)  but  he  was  not  aware  that  the  gift  comprised 
practically  all  of  the  donor’s  property.  Lord  Hailsham  L.C.,  at 
p.  136,  said: 

“In  the  present  case  their  Lordships  do  not  doubt  that  Mr. 
Aitken  acted  in  good  faith;  but  he  seems  to  have  received  a good 
deal  of  his  information  from  the  respondent;  he  was  not  made 
aware  of  the  material  fact  that  the  property  which  was  being 
given  away  constituted  practically  the  whole  estate  of 
the  donor,  and  he  certainly  does  not  seem  to  have  brought  home 
to  her  mind  the  consequences  to  herself  of  what  she  was  doing, 
or  the  fact  that  she  could  more  prudently,  and  equally  effec- 
tively, have  benefited  the  donee  without  undue  risk  to  herself 
by  retaining  the  property  in  her  own  possession  during  her  life 
and  bestowing  it  upon  him  by  her  will.  In  their  Lordships’ 
view  the  facts  proved  by  the  respondent  are  not  sufficient  to 
rebut  the  presumption  of  undue  influence  which  was  raised  by 
the  relationship  proved  to  have  been  in  existence  between  the 
parties;  and  they  regard  it  as  most  important  from  the  point  of 
view  of  public  policy  to  maintain  the  rule  of  law  which  has  been 
laid  down  and  to  insist  that  a gift  made  under  circumstances 
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which  give  rise  to  the  presumption  must  be  set  aside  unless 
the  donee  is  able  to  satisfy  the  Court  of  facts  sufficient  to  rebut 
the  presumption.” 

I am  of  opinion  that  the  ground  of  attack  ''non  est  factum” 
is  not  applicable. 

Respecting  fraud,  I am  of  opinion  that  the  inescapable  con- 
clusion based  on  the  evidence  is  that  the  defendant  John  J. 
Clemens  did  advise  or  counsel  his  mother  to  the  effect  that 
the  transaction  would  be  to  her  financial  benefit  because  she 
would  save  §500  which  had  been  paid  annually  to  the  defendant 
trust  company,  and,  further,  that  all  that  was  being  done  by  the 
transaction  was  to  substitute  himself,  the  defendant  John  J. 
Clemens,  for  the  said  defendant  trust  company;  and  also  that 
he,  the  defendant  John  J.  Clemens,  told  his  mother  that  he  was 
being  offered  a job  with  the  trust  company  as  a tax  expert. 
I am  of  opinion  that  these  misstatements  were  used  more  for 
the  purpose  of  persuading  his  mother  to  act  than  in  the  realm 
of  actual  fraud,  and  as  such  should  rather  be  considered  as  a 
further  instance  or  exemplification  of  undue  influence  than  as 
fraud. 

I find  as  a fact  that  the  defendant  J.  J.  Clemens  has  not 
discharged  the  onus  resting  on  him  by  law  to  satisfy  the  con- 
science of  the  Court  that  the  gift  was  the  spontaneous  act  of 
the  donor  Katherine  D.  Clemens  acting  under  circumstances 
which  enabled  her  to  exercise  an  independent  will,  which  alone 
would  justify  the  Court  in  holding  that  the  act  was  the  result 
of  a free  exercise  of  her  unfettered  volition.  In  other  words,  I 
•find  that  the  onus  cast  upon  the  defendant  J.  J.  Clemens  to 
establish  the  righteousness  of  the  transaction  has  not  been 
satisfied. 

I further  find  as  a fact  on  the  evidence  that  the  defendant 
J.  J.  Clemens  did  exercise  undue  influence  on  and  over  the  mind 
of  his  mother,  the  plaintiff,  in  order  to  obtain  her  signature  on 
the  power  of  attorney  and  maintenance  agreement,  dated  22nd 
July  1948,  and  that  as  a result  of  such  undue  influence  she,  the 
plaintiff,  did  execute  these  documents. 

The  judgment  of  the  Court,  therefore,  is  that  the  agreement, 
ex.  3,  between  the  plaintiff  and  the  defendant  John  J.  Clemens, 
dated  the  22nd  July  1948,  purporting  to  transfer  title  of  the 
Katherine  D.  Clemens  Agency  to  the  defendant  John  J.  Clemens 
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is  set  aside,  and  the  purported  power  of  attorney,  ex.  2,  is 
declared  null  and  void  and  of  no  legal  effect  whatsoever. 

The  plaintiff  is  entitled  to  the  costs  of  the  action  from  the 
defendant  J.  J.  Clemens.  The  defendant  Crown  Trust  Company 
is  entitled  to  its  costs  from  the  fund. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff:  White,  Bristol,  Gordon,  Beck  d 
Phipps,  Toronto. 

Solicitors  for  the  defendant  company:  Cooper  d Landreville, 
Sudbury. 

Solicitor  for  the  defendant  Clemens:  O.  A.  Lauzon,  Sudbury. 


[COURT  OF  APPEAL.] 

Rex  V*  Kay. 

Evidence — Corroboration — Proper  Instruction  to  Jury  as  to  Accomplice 
—fury’s  Function  to  Determme  whether  Witness  an  Accomplice — 
Charge  as  to  “tainted”  Witness. 

Where  the  only  witness  tending  to  connect  the  accused  with  the  crime 
charged  is  one  as  to  whom  the  jury  might,  on  a proper  direction, 
find  that  he  was  an  accomplice,  the  question  must  be  left  to  them. 
The  jury  do  not  require  the  same  high  degree  of  proof  to  conclude 
that  a witness  is  an  accomplice  as  they  would  require  as  if  he  were 
himself  on  trial.  It  is  error,  necessitating  a new  trial,  for  the  trial 
judge  to  tell  the  jury  as  a matter  of  law  that  such  a witness  is  not 
an  accomplice.  Rex  v.  Jennings  (1912),  7 Cr.  App.  R.  242;  Rex  v. 
Dixon  (1925),  19  Cr.  App.  R.  36;  Reg.  v.  Campbell  (1899),  8 (^ue.  Q.B. 
322,  referred  to. 

Even  where  the  rule  as  to  accomplices  does  not  strictly  apply,  if  the 
only  evidence  connecting  the  accused  with  the  crime  is  that  of  an 
unsavoury  character  who  is  admittedly  closely  connected  (although, 
he  says,  quite  innocently)  with  the  carrying  away  of  the  stolen 
money,  the  jury  should  be  definitely  and  strongly  warned  of  the 
danger  of  convicting  on  that  evidence  alone. 

Evidence — Examination  and  Re-examination  of  Witnesses — Limits  of 
Re-examination — Reading  Extracts  from  Evidence  Given  on  Former 
Occasion. 

Where  an  accused,  not  represented  by  counsel,  cross-examines  a Crown 
witness  by  reading  to  him  extracts  from  his  evidence  at  the  pre- 
liminary inquiry,  it  is  wholly  improper  for  Crown  counsel,  in  re- 
examination, to  read  him  other  parts  of  his  evidence,  on  a wholly 
different  matter,  and  thus  have  him  reaffirm  at  the  trial  his  former 
evidence. 

An  appeal  from  a conviction,  before  Mulligan  Co.  Ct.  J.  and 
a jury,  for  shopbreaking. 
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7th  and  8th  February  1950.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Roach  and  Aylesworth  JJ.A. 

Harry  Walsh,  for  the  accused,  appellant:  On  a review  of  the 
evidence,  and  taking  the  accused’s  statement  as  told  by  the  wit- 
ness Woods,  there  is  still  no  case  made  out  against  the  accused. 
When  we  add  to  this  the  character  of  Woods,  his  own  possible 
participation  in  the  crime,  and  other  prejudicial  matters  at  the 
trial,  there  is  no  case  left  at  all.  If  the  statement  to  Woods  was 
a confession,  then  Woods  was  at  least  an  accessory  after  the 
fact,  because  he  took  $200  (possibly  part  of  the  stolen  money) 
for  the  purpose  of  assisting  Kay  to  escape.  When  the  suspicious 
movements  of  Woods,  and  his  criminal  record,  are  considered, 
his  story  becomes  very  suspicious. 

The  evidence  of  Woods  was  led  by  the  prosecution  in  a 
manner  highly  prejudicial  to  the  accused.  There  were  many 
leading  questions,  and  the  re-examination  was  highly  improper. 
This  was  an  attempt  to  bolster  the  witness’s  credibility  by  intro- 
ducing parts  of  his  evidence  at  the  preliminary  inquiry,  that 
could  not  have  been  put  in  in  chief,  and  did  not  arise  in  any  way 
out  of  the  cross-examination.  Woods  contradicted  himself  in 
important  particulars  in  his  evidence. 

The  trial  judge  should  have  told  the  jury  to  give  the  gravest 
consideration  to  Woods’s  evidence  before  placing  any  reliance  on 
it:  Rex  v.  Ferguson,  [1945]  O.W.N.  1,  83  C.C.C.  23  at  27,  [1945] 

1 D.L.R.  767.  Instead,  he  rather  gave  them  the  opposite  im- 
pression, and  tended  to  excuse  Woods’s  past  record. 

The  trial  judge  in  his  charge  referred  to  several  matters  . 
that  were  only  suspicious,  such  as  the  accused’s  alleged  nervous-  j 
ness,  and  did  not  go  to  prove  the  charge  at  all.  These  matters  j 
should  not  have  been  put  to  the  jury  at  all,  but  if  they  were  put,  j 
it  was  essential  that  they  should  be  related  to  the  accepted  rule  as  | 
to  circumstantial  evidence,  and  there  was  no  direction  whatever  j 
on  that  rule.  j 

Evidence  was  led  by  the  Crown  that  amounted  to  evidence  | 
of  the  accused’s  bad  character.  This  was  quite  inadmissible  and  j 
highly  prejudicial:  Rex  v.  MacDonald,  [1939]  O.R.  606  at  623-4,  J 
72  C.C.C.  182,  [1939]  4 D.L.R.  60;  Rex  v.  Potvin,  [1944]  O.W.N.  j 
393,  81  C.C.C.  299  at  300,  [1944]  3 D.L.R.  293;  Bex  v.  Dean,  | 
[1942]  O.R.  3 at  8,  12,  77  C.C.C.  13,  [1942]  1 D.L.R.  702;  Bex  \ 
V.  McLaren,  [1935]  2 W.W.R.  188,  63  C.C.C.  257  at  258-9,  [1935]  I 
3 D.L.R.  165;  Rex  v.  Peckham  (1935),  25  Cr.  App.  R.  125  at  127,  ij 
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30  Cox  C.C.  353;  Rex  v.  Firth , 26  Cr.  App.  R.  148  at  152,  [1938] 
3 All  E.R.  783. 

The  whole  evidence  was  of  such  a dubious  nature  that  the 
trial  judge  should  have  instructed  the  jury  to  acquit:  R.  v. 
Comba,  [1938]  S.C.R.  396  at  397,  70  C.C.C.  205,  [1938]  3 D.L.R. 
719.  [Robertson  C.J.O.:  But  in  that  case  there  was  nothing 
equivalent  to  Woods’s  evidence  here.  How  could  the  judge  have 
directed  an  acquittal  in  view  of  that  evidence?]  Even  if 
Woods’s  evidence  is  accepted  in  toto,  the  statement  made  to  him 
by  the  accused  is  not  an  admission  of  this  particular  “job”, 
i There  was  evidence  from  which  the  jury  might  have  found 
i Woods  to  be  an  accomplice,  and  the  question  whether  he  was 
I one  should  have  been  submitted  to  the  jury  by  the  trial  judge. 

Although  he  did  direct  them  as  to  the  accepted  rule  of  practice 
I as  to  the  evidence  of  accomplices,  he  also  told  them,  as  a matter 
of  law,  that  Woods  was  not  an  accomplice  and  that  his  evidence 
did  not  require  corroboration:  Rex  v.  MacDonald,  [1939]  O.R. 

I 606  at  614,  72  C.C.C.  182,  [1939]  4 D.L.R.  60;  Rex  v,  Mudgett, 
19  M.P.R.  111,  87  C.C.C.  77,  2 C.R.  531,  [1947]  1 D.L.R.  688,  and 
I cases  there  cited  (particularly  The  Attorney -General  v.  Linehan, 

I [1929]  I.R.  19);  Vigeant  v.  The  King,  [1930]  S.C.R.  396,  54 
I C.C.C.  301,  [1931]  3 D.L.R.  512;  Rex  v.  Morgan,  Dempsey  and 
\ Dempsey,  [1947]  O.R.  805,  90  C.C.C.  1,  6 C.R.  16;  MacDonald 
I V.  The  King,  [1947]  S.C.R.  90  at  93,  87  C.C.C.  257,  2 C.R.  514, 

I [1947]  2 D.L.R.  625.  Rex  v.  Zoccano  and  Burleigh,  82  C.C.C. 

I 71,  [1944]  3 D.L.R.  641,  shows  by  implication  that  in  some 
I circumstances  an  accessory  after  the  fact  may  be  an  accomplice. 

I The  trial  judge  did  not  put  the  defence  adequately  to  the 
I jury.  He  did  not  even  suggest  the  possibility  of  innocence  in 
I spite  of  Woods’s  evidence,  but  merely  left  to  them  the  issue 
I whether  they  believed  Woods  or  Burns  (who  contradicted  Woods 
and  cast  doubt  upon  his  whole  evidence).  He  should  have  told 
I them  that  even  if  they  believed  Woods  they  might  conclude  that 
I the  accused  had  not  confessed  the  particular  crime  with  which  he 
I was  charged-  This  was  the  more  necessary  because  the  accused 
j was  not  represented  by  counsel  at  the  trial:  Rex  v.  Totty  (1914), 
I 10  Cr.  App.  R.  78,  approved  in  Rex  v.  West  (1925),  57  O.L.R. 

1 446,  44  C.C.C.  109  at  112;  Marhadonis  v.  The  King,  [1935] 

' S.C.R.  657  at  665,  64  C.C.C.  41,  [1935]  3 D.L.R.  424. 
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W.  B,  Common,  K.C.,  for  the  Attorney-General,  respondent: 
It  is  true  that  the  witnesses  (other  than  the  police  and  the 
employees  of  the  robbed  store)  were  of  a somewhat  unsavoury 
character,  but  nevertheless  the  value  of  their  evidence  was  for 
the  jury  to  determine.  Properly  instructed,  the  jury  could 
have  come  to  no  other  conclusion  but  that  the  accused’s  state- 
ment to  Woods  referred  to  this  particular  crime.  The  accused 
did  not  himself  contradict  Woods’s  evidence.  The  weight  of  the 
evidence  was  entirely  a matter  for  the  jury.  The  evidence  of 
Burns  was  also  before  the  jury,  and  it  was  for  them  to  decide 
whether  it  was  to  be  believed. 

There  is  no  rule  of  law  prohibiting  a re-examination  such  as 
took  place  at  the  trial.  The  accused  had  cross-examined  Woods 
on  his  evidence  at  the  preliminary  inquiry,  and  it  was  therefore 
permissible  for  Crown  counsel,  in  re-examination,  to  go  over 
that  evidence.  [Robertson  C.J.O.:  But  Crown  counsel  went 
over  parts  of  the  evidence  that  had  not  been  touched  upon  in 
cross-examination,  and  this  was  not  by  way  of  explanation  of 
anything  brought  out  by  the  accused.  The  effect  is  to  let  the 
jury  know  that  the  witness  told  the  same  story  at  the  pre- 
liminary inquiry  that  he  later  told  in  the  witness-box  at  the 
trial.]  It  is  legitimate  for  that  very  purpose,  since  the  accused, 
by  his  cross-examination,  had  attempted  to  show  that  the 
evidence  at  the  trial  was  inconsistent  v/ith  that  given  on  the 
preliminary  hearing.  [Aylesworth  J.A.:  The  accused  in  his 
cross-examination  referred  to  only  three  questions  at  the  pre- 
liminary hearing,  and  each  of  the  answers  was  admitted  by  the 
witness.  How  could  that  afford  a foundation  for  Crown  counsel 
to  go  over  the  whole  of  Woods’s  evidence  at  the  preliminary 
inquiry,  and  get  him  to  reaffirm  it?]  Merely  to  show  con- 
sistency between  the  two  stories. 

The  trial  judge  adequately  drew  the  jury’s  attention  to  the 
fact  that  the  witnesses  were  “sordid”. 

The  trial  judge  was  right  to  omit  any  instruction  as  to  the 
rule  applicable  to  circumstantial  evidence,  since  the  case  was 
founded  upon  direct  rather  than  circumstantial  evidence. 

There  was  nothing  in  the  evidence  of  the  police  officers  that 
amounted  to  evidence  of-  bad  character.  The  facts  of  the  cases 
cited  on  this  point  by  counsel  for  the  appellant  are  wholly 
distinguishable  from  the  case  at  bar. 
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Rex  V.  Corriba,  supra,  was  decided  on  the  basis  that  there 
was  a complete  absence  of  evidence,  and  cannot  be  an  authority 
in  this  case. 

Woods  could  not  have  been  found  to  be  an  accomplice,  since 
he  was  at  most  an  accessory  after  the  fact,  and  the  trial  judge 
was  right  in  this  respect:  Rex  v.  Zoccano  and  Burleigh,  supra; 
Rex  V.  Dumont  (1921),  49  O.L.R.  222,  37  C.C.C.  166,  64  D.L.R. 
128. 

Whatever  defects  there  may  have  been  at  the  trial,  if  there 
were  any,  they  could  not  have  caused  a miscarriage  of  justice, 
and  the  appeal  should  in  any  case  be  dismissed  under  s.  1014(2) 
of  The  Criminal  Code,  R.S.C.  1927,  c.  36. 

Harry  Walsh,  in  reply:  As  to  the  re-examination,  I refer  to 
Phipson  on  Evidence,  8th  ed.  1942,  p.  480,  and  the  authorities 
there  cited. 

Rex  V.  Dumont,  supra,  actually  decided  that  the  witness  there 
in  question  was  not  an  accessory  either  before  or  after  the  fact, 
and  hence  could  not  be  an  accomplice.  The  remark  that  an 
accessory  after  the  fact  could  not  be  an  accomplice  was  not  a 
part  of  the  decision,  and  was  therefore  obiter. 

The  provisions  of  s.  1014(2)  cannot  possibly  be  applied  here: 
Northey  v.  The  King,  [1948]  S.C.R.  135,  91  C.C.C.  193,  5 C.R. 
386,  [1948]  3 D.L.R.  145. 

Cur.  adv.  vult. 

24th  February  1950.  The  judgment  of  the  Court  was 
delivered  by 

1 Robertson  C.J.O. : — This  is  an  appeal  from  the  conviction  of 
j the  appellant  on  his  trial,  on  the  charge  that  on  or  about  the 
1st  September  1949  he  did  unlawfully  break  and  enter  the  shop 
of  International  Co-operative  Stores  Limited,  situate  at  176 
South  Algoma  Street,  in  the  city  of  Port  Arthur,  and  did  therein 
commit  the  indictable  offence  of  theft.  The  appellant  was  tried 
on  this  charge  before  His  Honour  Judge  T.  M.  Mulligan  and  a 
jury  at  the  city  of  Port  Arthur  on  the  15th,  16th  and  18th 
November  1949.  The  jury  having  found  the  appellant  guilty, 
he  was  sentenced  to  five  years  in  the  penitentiary. 

The  evidence  clearly  establishes  that  some  one  or  more 
person  or  persons  did  unlawfully  break  and  enter  the  shop  of 
International  Co-operative  Stores  Limited,  and  did  commit  the 
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indictable  offence  of  theft,  as  stated  in  the  indictment.  There 
is,  however,  the  evidence  of  only  one  person  to  connect  the 
appellant  with  the  offence,  and  there  are  grounds  set  up  for 
questioning  his  credibility.  There  are  also  complaints  of  irregu- 
larity in  procedure,  and  it  is  said  that  the  appellant  did  not  have 
a fair  trial. 

The  premises  of  International  Co-operative  Stores  Limited 
were  broken  into  between  the  time  of  their  closing  on  the  eve- 
ning of  31st  August  and  their  opening  for  business  on  the  morning 
of  1st  September.  The  safe,  in  which  substantially  all  the  cash 
on  hand  had  been  placed,  was  broken  into,  and  money  to  the 
amount  of  approximately  $4,000  was  stolen.  No  witness  was 
called  who  said  that  he  saw  the  crime  committed.  There  is  no 
evidence  of  fingerprints  to  identify  anyone  as  the  perpetrator  of 
the  crime.  The  tools  used  in  breaking  open  the  safe  were  still 
lying  on  the  floor  when  the  crime  was  discovered  on  the  morn- 
ing of  1st  September,  but  these  tools  were  not  identified  as  the 
property  of  any  person,  or  as  ever  having  been  in  the  possession 
of  the  appellant,  or  of  any  other  individual.  None  of  the  money 
stolen  was  found  in  appellant’s  possession,  or  traced  to  him  in 
any  way,  except  as  may  appear  in  the  evidence  of  the  one  wit- 
ness already  referred  to.  There  is  no  evidence  of  any  former 
connection  of  the  appellant  with  the  Co-operative  Stores,  or 
pointing  to  him  as  a person  having  knowledge  of  the  premises 
broken  into.  It  may,  therefore,  be  taken  that  there  is  no 
evidence  to  connect  appellant  with  the  offence,  except  the 
evidence  of  the  one  witness  already  referred  to. 

The  witness  giving  evidence  to  establish  that  appellant  was 
the  perpetrator  of  the  offence  is  a man  named  Woods,  a resident 
of  Port  Arthur,  who  says  that  at  some  time  after  midnight  of 
31st  August  appellant  came  to  his  house  and  asked  him  to  drive 
appellant  in  Woods’s  motor  car  to  Upsala,  a station  on  the  Cana- 
dian Pacific  Railway  about  80  miles  west  of  Port  Arthur.  Woods 
says  that  appellant  offered  to  pay  him  $75  for  this.  There  is  no 
evidence  that  Woods  is  licensed  to  carry  persons  for  hire,  or  that 
he  was  in  the  habit  of  doing  so,  or  had  ever  driven  appellant  any- 
where on  any  former  occasion-  His  evidence  is,  however,  that  he 
set  forth  that  night  and  carried  appellant  to  Upsala.  When  they 
got  there  they  found  no  train  available,  according  to  Woods’s 
story,  and  appellant  offered  to  pay  him  $200  to  carry  him  on  to 
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Winnipeg.  Woods  says  that  they  continued  their  journey  on  to 
Winnipeg,  and  he  was  paid  $200.  Woods  remained  in  Winnipeg  for 
two  weeks,  but  saw  nothing  more  of  appellant  there.  After  his 
return  to  Port  Arthur  Woods  was  taken  into  custody  and  detained 
in  the  local  jail  as  a material  witness. 

The  most  material  part  of  Woods’s  evidence  is  that,  in  the 
course  of  their  drive  and  after  they  had  passed  Upsala,  appellant, 
who  appeared  to  have  a good  deal  of  money  on  his  person,  said 
to  him  that  he  had  “pulled  a job  off”  on  Algoma  Street  in  Port 
Arthur — that  it  was  a safe  job — and  that  “he  figured  he  had  a 
few  thousand  anyway”.  Woods  says  that  it  was  some  time  after 
this  that  appellant  paid  him  his  $200. 

Woods  is  a somewhat  unsavoury  character.  He  served  a term 
in  Stony  Mountain  Penitentiary  for  breaking  and  entering,  and 
has  another  conviction  for  theft.  He  has  not  been  steadily  em- 
ployed, and  when  asked  how  long  he  worked  in  the  last  year, 
his  answer  was,  “Three  or  four  months,  five.”  He  lives  with  a 
woman  to  whom  he  refers  as  his  “common  law  wife”. 

The  only  support  to  be  found  in  the  evidence  for  any  part  of 
Woods’s  story  of  the  occurrence  in  the  early  morning  of  1st 
September  comes  from  two  women  who,  according  to  their  evi- 
dence, were  at  Woods’s  house  that  night  and  saw  appellant  when 
he  came  and  asked  for  Woods.  One  of  these  women  is  Woods’s 
so-called  “common  law  wife”,  who  apparently  goes  by  her  own 
name  of  “Laleune”.  The  other  woman  is  named  Shelley,  but  is 
also  called  “Vicki  Pike”.  This  woman  confessed  to  having  been 
convicted  as  keeper  of  a bawdy  house.  The  evidence  is  that  she 
was  at  Woods’s  house  that  night. 

The  evidence  of  these  two  witnesses,  if  believed,  carries  cor- 
roboration of  Woods’s  story  no  farther  than  this,  that  appellant 
came  to  Woods’s  house  late  that  night  inquiring  for  him,  and 
that  they  went  off  together  in  Woods’s  car. 

In  view  of  the  order  for  a new  trial  that  I think  should  be 
made,  it  is  not  desirable  that  I should  discuss  in  this  judgment 
any  inconsistencies  or  improbabilities  or  contradictions  in  the 
evidence  of  Woods  and  these  two  women.  Important  questions 
are  raised  for  the  defence  as  to  the  charge  of  the  learned  trial 
judge  to  the  jury  on  the  question  whether  or  not  they  should 
regard  Woods  as  an  accomplice.  With  great  respect  for  the  fair- 
ness with  which  the  learned  trial  judge  endeavoured  to  conduct 
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the  trial,  I am  of  the  opinion  that  his  charge  was  defective  in  this 
regard. 

In  his  charge  to  the  jury  the  learned  trial  judge  instructed 
them  that  Woods  was  not  an  accomplice  for  the  reason  that  the 
only  contact  Woods  had  with  the  accused  was  after  the  alleged 
commission  of  the  crime.  He  further  told  them  that,  in  law, 
an  accessory  after  the  fact  is  not  an  accomplice,  and  this,  the 
learned  judge  said,  meant  that  his  evidence  did  not  have  to  be 
corroborated.  He  then  continued  as  follows: 

“At  the  same  time  I feel  that  I must  tell  you  what  the  law  is 
if  he  were  an  accomplice  fearing  lest  if  I were  mistaken  there 
might  have  to  be  a new  trial.  If  he  were  an  accomplice  then  his 
evidence  would  have  to  be  corroborated.  There  would  have  to 
be  some  other  evidence  which  would  implicate  the  accused  in 
connection  with  this  crime,  this  very  crime.  Then  I must  tell 
you  also  that  although  I warn  you  that  it  is  dangerous  to  convict 
on  the  evidence  of  an  accomplice,  notwithstanding,  it  is  your 
privilege  to  convict  if  you  believe  the  evidence.  In  other  words, 
if  you  believe  the  evidence  of  a man  who  is  an  accomplice  in 
spite  of  the  fact  that  he  is  an  accomplice,  if  you  believe  it,  then 
it  is  your  privilege  to  convict;  not  your  duty,  but  your  privilege 
to  do  so  in  spite  of  the  danger.” 

In  my  opinion  there  was  some  evidence  upon  which  the  jury 
might  have  found  Woods  to  be  an  accomplice,  and  as  coming 
within  the  class  of  persons  to  whom  the  rule  requiring  corrobora- 
tion applies.  It  was  quite  open  to  the  jury,  in  determining  the 
question  whether  Woods  was  an  accomplice,  to  accept  part  of  his 
evidence  and  to  reject  the  rest.  A jury  might  well  have  believed 
that  Woods  had  a part  in  getting  the  newly-stolen  money  con- 
veyed to  a place  where  it  would  not  be  found,  and  that  he  received 
a part  of  it — $200  or  more — for  his  share  in  the  enterprise,  with 
full  knowledge  that  the  money  was  stolen.  Now,  the  jury  were 
not  asked  even  to  consider  any  such  question.  It  was  not  left  to 
them  to  decide  whether  Woods  was  an  accomplice.  They  were 
told,  as  a matter  of  law,  that  he  was  not.  No  direction  was  given 
them  that  they  might  find  that  he  was,  emd  that  it  was  a question 
of  fact  for  the  jury.  Neither  was  it  pointed  out  to  the  jury  upon 
what  view  of  the  evidence  they  might  so  find.  The  function  of  a 
jury  in  such  circumstances  is  not  entirely  the  same  as  it  would 
be  if  the  alleged  accomplice  were  on  trial  before  them  charged 
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with  the  offence.  Then  the  evidence  must  be  such  as  to  satisfy 
the  jury,  beyond  a reasonable  doubt,  that  the  person  charged  as 
an  accomplice  is  guilty  of  the  crime.  No  such  standard  of  proof  is 
to  be  applied  when  a jury  is  called  upon  to  determine  whether 
or  not  a witness  before  them  was  an  accomplice  whose  evidence 
should  be  corroborated. 

A case  that  may  be  referred  to  is  Rex  v.  Jennings  (1912),  7 
Cr.  App.  R.  242.  In  that  case  the  only  evidence  against  a defendant 
charged  with  theft  was  that  of  a person  who  received  the  stolen 
property,  and  there  was  ground  for  believing  that  he  knew  the 
property  was  stolen.  It  was  held  that  the  evidence  of  this  person 
must  not  be  left  to  the  jury  as  that  of  an  untainted  witness,  but 
that  the  jury  should  be  warned  that  if  they  thought  he  was  an 
accomplice  there  should  be  corroboration  of  his  evidence.  Also 
see  Rex  v.  Dixon  (1925),  19  Cr.  App.  R.  36,  and  an  earlier 
Canadian  case,  Reg,  v.  Camphell  (1899),  8 Que.  Q.B.  322,  2 C.C.C. 
357.  The  headnote  of  that  case  in  C.C.C.  is: 

“1.  A person  who  knowingly  assists  a thief  to  conceal  stolen 
money  which  he  is  in  the  actual  and  proximate  act  of  carrying 
away,  by  receiving  the  money  for  the  purpose  of  concealing  it, 
is  guilty  of  aiding  and  abetting  in  the  theft,  and  may  under 
Cr.  Code  sec.  61(c)  be  convicted  as  a principal. 

“2.  Although  the  theft  may  be  complete  by  the  mere  taking 
and  carrying  away  of  stolen  property,  the  subsequent  carrying 
of  same  to  a place  of  concealment  by  a person  who  did  not  par- 
ticipate in  the  taking,  if  done  with  a guilty  knowledge  and  as  a 
continuation  of  and  proximately  at  the  same  time  as  the  theft, 
is  an  ‘aiding  and  abetting’  of  the  same. 

“3.  An  act  done  which  may  enter  into  the  offence,  although 
the  crime  may  be  complete  without  it,  may  be  considered  as  a 
continuation  of  the  criminal  transaction  so  as  to  make  the  par- 
ticipator an  aider  and  abettor,  although  his  participation  occurs 
only  after  such  acts  have  been  done  as  in  themselves  would 
constitute  the  crime.” 

In  the  present  case  Woods’s  admitted  close  connection  with 
the  theft  and  carrying  away  of  the  stolen  money,  and  the  entire 
absence  of  evidence,  other  than  his,  to  connect  appellant  with  the 
crime,  would  seem  to  make  this  peculiarly  a case  for  the  appli- 
cation of  the  rule  requiring  corroboration.  It  has  been  said  that 
the  rule  is  based  upon  the  danger  that  an  accomplice,  who  may 
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himself  have  been  guilty  of  the  offence,  is  trying  to  escape  by 
fastening  guilt  on  another.  But  even  if  the  rule  as  to  accomplices 
does  not  apply  strictly  to  this  case,  the  interests  of  justice  required 
that  the  jury  should  have  been  definitely  and  strongly  warned  of 
the  danger  of  convicting  in  this  case  upon  the  evidence  of  Woods. 

I cannot  find  that  such  a warning  was  given,  and  upon  that 
ground  also  I would  direct  a new  trial. 

There  were  other  substantial  grounds  relied  upon  by  counsel 
for  the  appellant.  It  is  complained  that  counsel  for  the  prosecu- 
tion, in  his  re-examination  of  the  witness  Woods,  improperly 
read  to  the  witness  questions  and  answers  from  the  evidence 
given  by  the  witness  at  the  preliminary  inquiry.  No  doubt,  there 
are  occasions  when  that  may  be  done  properly,  but  it  appears  to 
me  that  counsel  for  the  Crown  in  this  case  far  exceeded  what 
was  proper.  Woods  had  been  examined  very  fully  by  counsel 
for  the  prosecution.  In  the  course  of  cross-examination  by  the 
prisoner,  who  was  not  represented  by  counsel,  the  witness  was 
questioned  as  to  what  was  said  when,  according  to  the  witness, 
appellant  was  making  arrangements  with  him,  at  Woods’s  house, 
to  drive  him  to  Upsala.  Objection  was  made  to  appellant’s  ques- 
tions, and  the  trial  judge  told  counsel  that  he  could  clear  it  up  on 
re-examination.  Counsel  took  this  occasion,  on  re-examination, 
to  read  to  the  witness  not  only  what  he  had  said  on  the 
preliminary  inquiry  in  regard  to  this  conversation,  but  also 
to  read  to  the  witness  and  to  have  him  affirm  what  he  had  said 
on  the  preliminary  inquiry  in  regard  to  the  later  and  much  more 
important  conversation  said  to  have  occurred  after  they  had 
passed  Upsala,  as  to  the  “safe  job”.  Counsel,  in  this  way,  suc- 
ceeded in  putting  into  the  mouth  of  the  witness  and  having  him 
reaffirm  his  story  of  the  conversation  upon  which  the  Crown 
chiefly  relied.  Nothing  had  occurred  in  cross-examination  to 
justify  this  use  of  the  depositions  taken  on  the  preliminary  in- 
quiry, and  it  really  amounted  to  a repetition  on  re-examination 
of  the  evidence  that  had  been  given  in  chief  by  the  witness,  the  j 
evidence  being  read  to  the  witness  merely  for  his  assent  thereto.  : 
In  my  opinion  this  should  not  have  been  permitted,  particularly  j 
when  the  prisoner  was  not  represented  by  counsel,  who  would,  j 
no  doubt,  have  objected.  | 

It  is  not  necessary  to  deal  with  any  of  the  other  points  taken  j 
by  counsel  for  the  appellant.  The  first  ground  I have  dealt  with 
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amply  supports  the  appeal  and  a new  trial  is  necessary.  The 
conviction,  therefore,  will  be  quashed  and  there  will  be  a new 
trial. 

New  trial  ordered. 

Solicitors  for  the  accused,  appellant:  Fennell,  McLean  d 
Davis,  Toronto. 


[SCHROEDER  J.] 

Re  The  Canada  Trust  Company  and  The  Guelph  Trust  Company. 

Companies — Shares — Rights  of  Holders  of  partly-paid  Shares  on  Sale 
of  Assets  of  Company — Distribution  of  Proceeds  among  Shareholders. 

Where  the  assets  of  a company  are  sold,  and  the  company  has  both 
fully-paid  and  partly-paid  shares  outstanding,  the  proceeds  of  the  sale 
are  not  to  be  divided  in  proportion  to  the  amounts  paid  on  the  shares 
issued.  After  equalization  of  the  capital  contributions  among  the 
shareholders  the  surplus  remaining  is  to  be  divided  in  proportion  to 
the  shares  held.  Birch  v.  Cropper  et  al.;  In  re  The  Bridgewater  Navi- 
gation Company  Limited  (1889),  14  App.  Cas.  525,  applied;  other 
authorities  considered. 

A MOTION  for  the  advice  and  direction  of  the  Court. 

13th  February  1950.  The  motion  was  heard  by  Schroeder  J. 
in  Weekly  Court  at  Toronto. 

W.  S.  Sewell,  K.C.,  for  The  Canada  Trust  Company,  applicant. 

G.  M.  Huy  eke,  K.C.,  for  holders  of  fully-paid  shares. 

J.  A.  F.  Miller,  K.C.,  for  holders  of  partly-paid  shares. 

27th  February  1950.  Schroeder  J. : — Only  one  point  is  raised 
for  determination  on  this  motion,  namely,  whether  the  holders 
of  partly  paid-up  shares  of  The  Guelph  Trust  Company  are  en- 
titled to  share  in  the  proceeds  of  the  sale  of  all  the  business,  under- 
taking and  assets  of  the  said  company  as  provided  by  the  agree- 
ment dated  the  12th  October  1949  between  the  said  company 
as  vendor  and  The  Canada  Trust  Company  as  purchaser,  in 
proportion  to  the  amount  paid  on  the  shares  or  in  proportion  to 
the  shares  held  by  them. 

The  trust  company  was  incorporated  by  letters  patent  pur- 
suant to  the  provisions  of  the  Ontario  Companies  Act,  issued  on 
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the  26th  May  1917,  with  an  authorized  capital  of  $1,000,000 
divided  into  20,000  shares  of  $50  each,  and  it  was  declared  that 
the  company  should  be  subject  to  the  provisions  of  The  Loan 
and  Trust  Corporations  Act. 

By-law  no.  8 of  the  company  is  of  some  consequence  having 
regard  to  the  arguments  presented  on  this  motion.  It  reads  as 
foUows: 

“8.  The  Board  of  Directors  may  out  of  the  profits  of  the 
Company  direct  the  payment  of  dividends  at  such  rates  and  at 
such  times  as  they  may  decide  upon  the  then  paid  up  capital  stock 
of  the  Company.” 

Regard  should  also  be  had  to  the  following  by-laws  of  the 
company: 

“4.  (2)  Before  the  Company  shall  commence  business  Three 
Hundred  Thousand  Dollars  ($300,000)  of  the  said  capital 
stock  shall  be  subscribed,  and  One  Hundred  Thousand  Dollars 
($100,000)  of  the  said  capital  stock  shall  be  paid  into  the  Com- 
pany. 

‘‘(3)  At  no  time  shall  any  of  the  shares  of  the  capital  stock 
be  issued  at  a discount,  or  upon  any  terms,  agreement  or  under- 
standing that  the  taker  or  holder  thereof  shall  be  liable  for  any 
less  amount  than  the  par  value  of  the  said  shares  less  the  calls 
paid  thereon. 

“5.  A share  transfer  book  shall  be  kept  at  the  Head  Office  of 
the  Company  in  such  form  as  the  Board  of  Directors  may  from 
time  to  time  approve,  and  all  transfers  of  shares  of  the  capital 
stock  of  the  Company  shall  be  made  therein  and  signed  by  the 
transferor  or  his  attorney  duly  appointed  in  writing.  Stock  cer- 
tificates and  blank  endorsements  thereon  shall  be  in  such  form 
as  the  Board  may  from  time  to  time  approve,  and  such  certificates 
shall  be  under  the  seal  of  the  Company  and  be  signed  by  its 
proper  officers. 

“6.  The  Board  of  Directors  may  from  time  to  time  call  in 
and  demand  from  the  shareholders  the  whole  or  any  part  of  the 
amounts  unpaid  on  shares  subscribed  and  in  such  payments  or 
instalments  as  they  deem  best  in  the  interest  of  the  Company; 
and  interest  shall  accrue  upon  the  amount  of  any  unpaid  call  from 
the  day  so  appointed  for  payment  thereof.  Such  demand  shall 
state  that  in  the  event  of  non-payment  the  shares  in  respect  of 
which  the  call  was  made  will  be  liable  to  be  forfeited.  Provided, 
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however,  that  any  shareholder  may,  with  the  consent  of  the  Board 
of  Directors,  but  not  otherwise,  pay  up  his  stock  in  full  or  any 
part  thereof  from  time  to  time  even  though  the  same  may  not 
have  been  called.  Provided  no  such  payment  made  in  advance  of 
call  shall  constitute  the  shareholder  making  such  payment  a 
Creditor  of  the  Company  or  entitle  him  to  receive  interest  on  such 
advance  payment,  but  such  shareholder  shall  be  entitled  in  respect 
to  such  advance  payment  to  share  in  any  dividend  declared  and 
to  have  any  such  advance  payment  credited  to  him  pro  tanto  as 
against  subsequent  calls. 

'‘7.  If  after  demand  as  aforesaid  any  call  is  not  paid  within 
the  time  and  in  the  manner  provided  in  accordance  By-law 
Number  6,  The  Directors,  by  resolution  to  that  effect  reciting 
the  facts  and  duly  recorded  in  their  minutes,  may  summarily 
forfeit  any  shares  whereon  such  payment  is  not  made,  and  the 
same  shall  thereupon  become  the  property  of  the  Company  and 
may  be  disposed  of  as,  by  by-law  or  otherwise,  the  Company  may 
ordain;  but  such  forfeiture  shall  not  relieve  the  shareholder  of 
any  liability  to  the  Company  or  to  any  creditor.” 

The  share  register  of  The  Guelph  Trust  Company  was  per- 
manently closed  on  the  10th  December  1949,  and  on  that  date 
there  were  issued  and  outstanding  on  the  books  of  the  company 
5,160  fully-paid  shares  in  its  capital  stock  and  2,670  partly-paid-up 
shares.  The  former  were  held  at  the  date  of  closing  by  The  Guelph 
and  Ontario  Investment  and  Savings  Society  and  the  latter,  on 
which  one-third  of  the  par  value,  or  $16.66%  had  been  paid,  were 
held  by  80  individual  shareholders. 

The  share  certificate  used  by  The  Guelph  Trust  Company  was 
in  the  following  form : 

“This  is  to  Certify  that  is  entitled  to 

shares  of  the  capital  stock  of  The  Guelph  Trust  Company^  on 
which  the  sum  of  Dollars  has  been  paid. 

“Transferable  only  on  the  Books  of  the  Company,  in  person, 
or  by  Attorney,  on  surrender  of  this  Certificate.” 

The  minute-book  of  the  company  discloses  that  the  company 
declared  and  paid  semi-annual  dividends  and  that  such  dividends 
were  paid  to  the  shareholders  according  to  the  amount  paid  up 
on  their  shares.  The  resolutions  declaring  dividends  were  in  all 
cases  expressed  substantially  as  follows : 
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“MOVED  by  , Seconded  by  , That 

for  the  half-year  ending  June  30th,  19  , a dividend  of  two  and 

one-half  per  cent,  be  declared  on  the  paid  in  Capital  Stock  of 
the  Company  and  that  such  dividends  be  payable  on  and  after 
day,  the  day  of  July,  19  , at  the  Company’s  office, 
Guelph.  The  Transfer  Books  will  be  closed  from  the  to 
the  day  of  June,  19  , both  days  inclusive.” 

It  is  worthy  of  note  that  all  shareholders,  whether  their 
shares  were  fully  or  partly  paid-up,  always  enjoyed  equal  voting 
rights  in  connection  with  the  trust  company’s  affairs  and  all 
shareholders  received  the  annual  report  of  the  company. 

The  agreement  between  The  Guelph  Trust  Company,  as  vend- 
or, and  The  Canada  Trust  Company,  as  purchaser,  bearing  the 
date  the  12th  October  1949,  after  making  provision  for  the 
assumption  of  the  duties  and  obligations  of  the  vendor  by  the 
purchaser,  provides,  inter  alia,  as  follows: 

“2  (b)  As  the  residue  of  the  consideration  for  the  said  sale 
and  purchase,  the  Purchaser  shall  subject  to  the  provisions  of 
paragraph  4 hereof  pay  the  amount  of  Seven  Hundred  and  Fifty- 
six  Thousand  Three  Hundred  and  Nine  Dollars  and  Sixty-six 
Cents  ($756,309.66)  in  lawful  money  of  the  Dominion  of  Canada. 

“Payments  under  this  sub-paragraph  (b)  shall  be  made  as 
follows: 

“ (i)  On  the  15th  day  of  December,  1949,  or  upon  the  extended 
date  fixed  for  closing  in  accordance  with  the  terms  of  paragraph 
6 hereinafter  set  out,  whichever  is  later,  the  Purchaser  shall 
subject  to  the  provisions  of  paragraph  4 hereof  pay  the  sum  of 
One  Hundred  and  Five  Dollars  and  Forty  Cents  ($105.40)  of 
lawful  money  of  the  Dominion  of  Canada  in  respect  of  each  fully  | 
paid  share  of  the  capital  stock  of  the  Vendor  and  the  sum  of  j 
Forty  Dollars  and  Fifty-six  Cents  ($40.56)  in  respect  of  each  | 
partly  paid  share  of  the  capital  stock  of  the  Vendor,  all  such  | 
payments  to  be  made  to  the  registered  shareholders  of  the  Vendor  | 
of  record  on  the  books  of  the  Vendor  at  the  time  of  closing;  ! 

“(ii)  The  balance  of  the  amount  to  be  paid  by  the  Purchaser  | 
under  this  sub-paragraph  (b)  amounting  to  One  Hundred  and  , 
Four  Thousand  One  Hundred  and  Fifty  Dollars  and  Forty-six 
Cents  ($104,150.46)  shall  be  held  by  the  Purchaser  until  a final  j 
determination  upon  the  application  referred  to  in  paragraph  3 j 
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hereof  shall  have  been  made,  whereupon  the  Purchaser  shall 
pay  its  own  costs  and  expenses  incidental  to  such  application  in- 
cluding the  costs  of  its  solicitors  on  a solicitor  and  client  basis 
and  the  solicitor  and  client  costs  and  incidental  expenses  of  all 
other  parties  to  such  application  out  of  such  balance  and  distrib- 
ute the  remaining  balance  so  as  to  comply  with  the  final  Judg- 
ment or  Order  made  upon  such  application.  The  Purchaser  shall 
not  be  entitled  to  any  trustee’s  compensation  and  no  interest  shall 
be  payable  upon  moneys  in  the  hands  of  the  Purchaser  under 
this  sub-paragraph  .... 

“3.  The  Vendor  hereby  requires  the  Purchaser  and  the  Pur- 
chaser hereby  agrees  to  make  application  to  the  Supreme  Court 
of  Ontario  with  all  reasonable  despatch  for  a judgment  or  order 
declaring  the  extent  to  which  the  holders  of  the  partly  paid  up 
shares  and  the  fully  paid  up  shares  in  the  capital  stock  of  the 
Vendor  shall  be  entitled  to  share  in  the  distribution  of  the  con- 
sideration payable  by  the  Purchaser  hereunder  and  the  Vendor 
hereby  authorizes  and  empowers  the  Purchaser  to  do  all  necessary 
things,  perform  all  necessary  acts  and  take  all  necessary  steps  in 
the  premises.” 

This  motion  is  presented  by  The  Canada  Trust  Company  in 
fulfilment  of  the  terms  of  its  covenant  hereinabove  set  forth. 

The  motion  was  argued  ably  and  exhaustively  by  all  counsel 
concerned  and  the  extensive  research  which  their  preparation 
necessarily  entailed  failed  to  uncover  any  Canadian  authority  in 
which  a problem  similar  to  the  one  here  presented  arose  for 
determination.  The  matter  has  arisen  in  some  English  cases  but 
not  in  the  identical  circumstances,  although  the  English  cases 
were  concerned  with  the  solution  of  a somewhat  similar  question 
I in  voluntary  winding-up  proceedings. 

After  a careful  consideration  and  study  of  the  numerous 
! authorities  which  were  cited  to  me  as  well  as  other  authorities, 
I have  reached  the  conclusion  that  the  answer  to  the  question 
I propounded  upon  this  motion  falls  to  be  determined  in  accord- 
I ance  with  the  principle  which  is  to  be  extracted  from  the  judgment 
of  the  House  of  Lords  in  Birch  v.  Cropper  et  al;  In  re  The  Bridge- 
water  Navigation  Company  Limited  (1889),  14  App.  Cas.  525. 
The  facts  are  summarized  in  the  headnote  as  follows: 


250 


Ontario  Reports. 


[1950] 


‘The  articles  of  association  of  a limited  company  incorporated 
under  the  Companies  Act  1862  provided  that  the  net  profits  of 
each  year  should  be  divided  pro  rata  upon  the  whole  paid-up 
share  capital  and  that  the  directors  might  declare  a dividend 
thereout  on  the  shares  in  proportion  to  the  amounts  paid  up 
thereon.  The  articles  contained  no  provisions  as  to  the  distribu- 
tion of  assets  on  the  winding-up  of  the  company.  The  original 
capital  consisted  of  ordinary  shares,  partly  paid  up.  Afterwards 
preference  shares  were  issued  entitling  the  holders  to  a dividend 
at  a fixed  rate  with  priority  over  all  dividends  and  claims  of  the 
ordinary  shareholders.  The  preference  shares  were  fully  paid  up. 
The  undertaking  having  been  sold  under  an  Act  which  made  no 
provision  for  the  distribution  of  the  purchase-money  among  the 
shareholders,  the  company  was  voluntarily  wound  up  and  assets 
remained  for  distribution.” 

It  was  held,  reversing  the  decision  of  the  Court  of  Appeal 
and  varying  the  order  of  North  J.  (39  Ch.  D.  1) , that  in  distribut- 
ing the  assets  “amongst  the  members  according  to  their  rights 
and  interests  in  the  company”,  and  in  adjusting  “the  rights  of  the 
contributories  amongst  themselves”  (under  25  & 26  Viet.  c.  89, 
s.  133,  sub-ss.  1,  10),  the  liability  of  the  ordinary  shareholders 
for  the  unpaid  balance  of  their  shares  must  not  be  disregarded; 
and  that  after  discharging  all  debts  and  liabilities  and  repaying 
to  the  ordinary  and  preference  shareholders  the  capital  paid  on 
their  shares,  the  assets  ought  to  be  divided  among  all  the  share- 
holders, not  in  proportion  to  the  amounts  paid  on  the  shares, 
but  in  proportion  to  the  shares  held. 

Counsel  for  the  holders  of  fully-paid  shares  relies  strongly 
upon  the  decision  of  the  House  of  Lords  in  Sheppard  v.  Scinde, 
Punjauh  and  Delhi  Railway  Company  (1889),  60  L.T.  641,  affirm- 
ing the  judgment  of  the  Court  of  Appeal,  57  L.T.  585,  and  decided  | 
in  the  same  year  as  Birch  v.  Cropper  et  al.,  supra,  although  earlier  i 
in  the  year.  The  matter  is  dealt  with  very  briefly  in  the  report 
of  the  decision  of  the  House  of  Lords,  in  which  it  is  stated  that 
“The  House,  without  calling  upon  counsel  for  the  respondents, 
affirmed  the  judgment  of  the  Court  below  upon  the  words  of  the 
special  Act  [which  was  applicable  to  the  purchase  of  the  com- 
pany], without  deciding  any  general  question  of  law.”  The 
Sheppard  case  was  referred  to  by  Lord  Herschell  in  Birch  v. 
Cropper  et  al.,  supra,  at  p.  531,  where  he  stated: 
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“ . . . but  I do  not  think  that  case  can  be  relied  on  as  an 
authority  except  where  the  circumstances  are  precisely  similar. 
All  the  noble  and  learned  Lords  who  took  part  in  the  considera- 
tion of  that  case  in  this  House  rested  their  opinions  upon  the  very 
special  facts  of  the  case,  and  intimated  that  they  were  not  laying 
down  any  general  principle.” 

In  In  re  Hodges^  Distillery  Company;  Ex  parte  Maude  (1870) , 
L.R.  6 Ch.  51,  the  principle  laid  down  in  Birch  v.  Cropper  et  al. 
was  applied,  but  that  case  was  distinguished  and  not  followed  in 
In  re  Eclipse  Gold  Mining  Company  (1874) , L.R.  17  Eq.  490. 

Counsel  for  the  holders  of  fully-paid  shares  also  submits  that 
two  years  after  the  decision  was  rendered  in  Birch  v.  Cropper 
et  al.  the  English  Court  of  Appeal  laid  down  a different  principle 
in  In  re  Bridgewater  Navigation  Company ^ [1891]  2 Ch.  317. 
I cannot  read  that  judgment  as  being  in  conflict  with  the  judgment 
in  the  case  of  Birch  v.  Cropper  et  al.  as  in  that  case  the  articles 
of  association  of  the  company  were  so  framed  that  profits  earned 
belonged  to  the  members  irrespectively  of  dividends  being  declared 
and  it  was  held  that  the  distributable  assets  in  a winding-up,  so 
far  as  they  represented  accumulated  proflts,  would  be  divisible 
among  the  members  according  to  their  rights  in  proflts  and  the 
preference  shareholders  would  first  be  entitled  to  payment  there- 
out of  any  deficiency  of  their  preference  dividend  and  the  balance 
would  belong  to  the  ordinary  shareholders.  Furthermore,  in 
that  case  the  contest  was  between  two  different  classes  of  share- 
holders and  not  between  shareholders  falling  into  the  same 
category,  some  of  whom  held  wholly-paid  shares  and  others 
only  partly-paid  shares. 

In  Sheppard  v.  Bcinde,  Punjaub  and  Delhi  Railway  Company  ^ 
supra,  it  was  reasoned  that  the  property  was  produced  by  the 
unequal  contributions  made  by  the  shareholders  and  not  by  the 
unequal  liabilities  on  their  part  to  pay,  having  regard  to  the 
peculiar  circumstances  existing  in  that  case*  Lord  Herschell,  in 
Birch  V.  Cropper  et  oil.,  after  dealing  with  the  various  judgments 
in  the  Sheppard  case,  states  at  p.  534 : 

“It  would  be  impossible  to  my  mind  to  enter  upon  an  inquiry 
in  each  individual  case  how  much  the  liability  incurred  and  the 
money  provided  had  respectively  contributed  to  the  prosperity 
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of  the  company  or  the  value  of  its  property.  Some  general  rule 
must  be  laid  down.  I quite  admit  that  it  may  be  urged  with  force 
that  if  the  distribution  is  to  follow,  not  the  paid-up  but  the 
subscribed  capital,  the  liability  would  always  be  treated  as  of  as 
much  value  as  actual  money.  But  if  there  must  be  a general 
rule  and  I have  to  choose  between  so  regarding  it  or  treating  it 
as  valueless,  I believe  the  former  would  on  the  whole  be  the  more 
equitable  course.  I of  course  exclude  such  a case  as  that  of  the 
Scinde  Railway,  where  the  constitution  of  the  company  deter- 
mined the  amount  of  purchase  money  to  be  given  for  the  under- 
taking, and  by  the  mode  in  which  it  was  to  be  ascertained  in- 
dicated what  was  the  equitable  mode  of  distributing  it.” 

The  by-law  providing  for  payment  of  dividends  upon  the  paid- 
up  capital,  which  exists  as  By-law  no.  8 of  The  Guelph  Trust 
Company,  is  quite  a usual  provision.  It  is  well  established  that 
in  the  absence  of  such  a by-law  dividends  would  be  payable  on 
the  basis  of  the  shareholders’  nominal  interest : vide  Oakbank  Oil 
Company  v.  Crum  (1882),  8 App.  Cas.  65.  In  dealing  with  the 
contention  that  the  provision  for  payment  of  dividends  in  pro- 
portion to  the  amount  paid  up  on  the  shares  led  to  an  inference 
that  the  distribution  of  surplus  assets  was  to  be  made  in  the  same 
proportion.  Lord  Macnaghten  in  Birch  v.  Cropper  et  al.,  supra, 
stated  at  p.  548: 

“I  do  not  think  that  it  leads  to  any  inference  of  the  kind.  It 
is  a very  common  provision  nowadays,  though  it  is  not  what  you 
find  in  Table  A.  And  it  is  a very  reasonable  provision,  because 
during  the  continuance  of  the  company,  and  while  it  is  a going 
concern,  it  prevents  any  sense  of  dissatisfaction  on  the  part  of 
those  who  have  paid  more  on  their  shares  than  their  fellow  share- 
holders of  a different  issue.  But  when  it  has  come  to  an  end  I 
cannot  see  how  it  can  be  used  to  regulate  or  disturb  rights  with 
which  it  had  nothing  to  do  even  while  it  was  in  force.” 

It  is  clear  that  the  existence  of  any  such  provision  in  the 
company’s  constitution  is  not  a decisive  factor  in  the  determina- 
tion of  the  method  of  distribution  of  the  surplus  moneys  remaining 
after  repayment  to  the  shareholders  of  their  capital.  j 

Counsel  for  the  shareholders  of  fully-paid  stock  also  cited 
Hornes  V,  Currie  (1855),  1 K.  & J.  605,  69  E.R.  602. 
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I can  find  nothing  in  the  authorities  cited  which  weakens 
the  authority  or  the  force  of  the  judgment  of  the  House  of  Lords 
in  Birch  v.  Cropper  et  al.,  supra,  in  its  applicability  to  the  facts 
and  circumstances  of  the  case  at  bar. 

A reference  to  s.  8 of  The  Loan  and  Trust  Corporations  Act, 
1949  (Ont.),  c.  52,  makes  it  plain  that  the  Legislature  contem- 
plated the  issue  of  partly  paid-up  shares  and  this  no  doubt  con- 
stitutes some  recognition  of  the  fact  that  in  the  hands  of  a cor- 
poration carrying  on  the  business  of  a trust  company  a share- 
holder’s liability  for  unpaid  calls  might  well  be  regarded  as  a 
very  real  asset.  I am  strongly  impressed  by  a consideration  of 
the  fact  that  these  holders  of  partly  paid-up  shares  in  the  company 
could  have  been  made  contributories  in  the  event  of  losses  occur- 
ring, and  surely  it  would  be  grossly  inequitable  to  treat  them 
differently  from  the  other  shareholders  in  the  event  of  the  com- 
pany having  prospered  to  the  point  where  it  has  accumulated  a 
large  surplus.  Lord  FitzGerald  in  Birch  v.  Cropper  et  al,,  supra, 
expressed  himself  at  p.  542  in  this  manner:  “ . . . I am  clearly 
of  opinion  that  the  only  equitable  principle  to  be  acted  on  in  this 
case  is  that  of  equality.  That  is  an  equitable  principle,  and,  in 
giving  effect  to  that  rule,  each  and  every  shareholder  should 
receive  in  respect  of  his  share  an  equal  proportion  of  this  surplus.” 

The  fact  that  the  surplus  consists,  if  not  wholly,  then  at  least 
in  part,  of  profits  which  were  annually  carried  into  The  Guelph 
Trust  Company’s  reserve  account  is,  in  my  opinion,  nihil  ad  rent, 
as  there  is  nothing  in  the  constitution  of  the  company  to  provide 
that  profits  earned  belonged  to  the  members  irrespectively  of 
dividends  being  declared. 

The  cogent  and  convincing  reasoning  of  the  House  of  Lords 
in  Birch  v.  Cropper  et  al.  led  to  the  only  result  which,  to  my 
mind,  was  fair  and  equitable  and  in  the  view  which  I take  of 
the  circumstances  in  the  case  under  consideration  the  same  prin- 
ciple should  be  applied. 

There  will  be  an  order  declaring  that  the  assets  of  The  Guelph 
Trust  Company  are  not  to  be  divided  in  proportion  to  the  amounts 
paid  on  the  shares  issued,  but  that  after  equalization  of  the 
capital  contributions  among  the  shareholders  the  surplus  remain- 
ing shall  be  divided  in  proportion  to  the  shares  held.  The  question 
propounded  on  this  motion  will  be  answered  accordingly. 
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The  parties  having  provided  for  the  payment  of  the  costs  of 
this  motion  in  the  agreement  hereinbefore  mentioned,  there  will 
be  no  order  as  to  costs. 

Order  accordingly, 

Solicitor  for  The  Canada  Trust  Company,  applicant:  Stapells 
and  SeweU,  Toronto. 

Solicitors  for  the  holder  of  fully -paid  shares:  Osier,  Hoskin  d 
Harcourt,  Toronto. 

Solicitors  for  the  holders  of  partly -paid  shares : J.  S.  D.  Tory 
and  Associates,  Toronto. 
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[CHEVRIER  J.] 

Hebert  v*  Jackson  et  aL 

Defamation — Publication — Qualified  Privilege — Trade-union  Publication 

— Information  as  to  Conduct  of  Elected  Representatives — Malice — 

Whether  a Newspaper — The  Libel  and  Slander  Act,  R.S.O.  1937, 

c.  113,  ss.  1,  7. 

An  article  in  a periodical  published  by  a local  of  a trade  union  referred 
to  the  plaintiff  as  a “stooge”  and  referred  to  “certain  unscrupulous 
individuals”  like  the  plaintiff,  who  acted  “as  willing  tools  for  the  boss 
within  Labor’s  ranks”.  The  plaintiff  sued  the  president  of  the  local, 
the  editor  of  the  periodical,  and  the  printer.  The  action  was  tried 
without  a jury,  by  consent  of  all  parties. 

Held:  (1)  The  publication  was  not  a newspaper  within  the  meaning 

of  s.  1 of  The  Libel  and  Slander  Act,  and  it  was  therefore  not  a bar 
to  the  action  that  the  plaintiff  had  not  given  the  notice  prescribed 
by  s.  7. 

(2)  The  facts  proved  constituted  a publication,  and  the  three  defendants 
were  responsible  for  the  publication.  Gatley  on  Libel  and  Slander, 
3rd  ed.,  pp.  92,  113;  Odgers  on  Libel  and  Slander,  6th  ed.,  p.  142;  20 
Halsbury,  p.  445,  referred  to. 

(3)  The  words  complained  of  were  capable  of  a defamatory  meaning 
and  were,  in  the  circumstances,  in  fact  defamatory  of  the  plaintiff. 
Falk  V.  Smith  et  al.,  [1941]  O.R.  17  at  19;  Thomas  et  al.  v.  Moore 
et  ah,  [1918]  1 K.B.  555  at  564;  Myroft  v.  Sleight  (1921),  90  L.J.K.B. 
883  at  887,  quoted  and  applied. 

(4)  The  occasion  on  which  the  words  were  published  was  one  of  qualified 
privilege,  since  the  defendants  and  the  members  of  the  local  had  a 
mutual  interest  to  make  known  and  to  know  what  was  going  on  in 
the  affairs  of  the  union  and  within  its  ranks. 

(5)  There  was  no  evidence  of  express  malice,  or  of  an  indirect  or  wrong 
motive  on  the  part  of  the  defendants,  and  they  were  therefore  en- 
titled to  the  protection  of  the  privilege.  Nixon  v.  O’Callaghan  (1927), 
60  O.L.R.  76,  referred  to. 

An  action  for  damages  for  libel. 

23rd  to  25th  November,  16th  and  21st  to  23rd  December 
1949.  The  action  was  tried  by  Chevrier  J.  without  a jury  at 
Toronto. 

F.  A,  Brewin^  K.C.,  for  the  plaintiff. 

C.  L.  Duhin,  for  the  defendants. 

28th  February  1950.  Chevrier  J.: — The  plaintiff  complains 
that  in  a publication  called  Canadian  U.E.  News,  published  in 
Toronto  on  10th  September  1948,  the  defendants  “falsely  and 
maliciously  printed  and  published  of  the  plaintiff  the  following 
words:  Tt  is  not  to  be  doubted  that  certain  unscrupulous  in- 

dividuals such  as  Reg  Hebert  will  be  found  to  act  as  willing  tools 
for  the  boss  within  Labor’s  ranks,  and  will  require  to  be  dealt 
with  in  a suitable  manner.’  ” And  also  the  following  words: 
“516  Unanimously  Expels  Stooge.  A report  was  prepared  recom- 
mending expulsion  and  listing  dozens  of  instances  where  Hebert 
was  found  guilty  of  carrying  on  disruptive  activities,  attempting 
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to  undermine  the  union  during  negotiations,  slandering  union 
negotiators  and  leaders,  distributing  lying  and  vilifying  leaflets, 
attempting  to  aid  the  company  to  the  detriment  of  the  worker, 
etc.  Witnesses  testified  that  the  company  had  admitted  meeting 
with  Hebert  and  a small  group  of  followers  to  discuss  union 
matters.” 

The  plaintiff  alleges  that  by  those  words  “the  Defendants 
meant  and  were  understood  to  mean  that  the  Plaintiff  was  a 
person  who  had  been  guilty  of  dishonourable  and  corrupt  con- 
duct and  that  he  had  acted  as  the  paid  agent  of  his  employers 
to  the  detriment  of  his  fellow  workers  in  a disloyal  and  un- 
scrupulous manner  and  had  thereby  forfeited  and  deserved  to 
forfeit  the  respect,  confidence  and  esteem  of  his  fellow  workers 
and  associates.”  Further,  that  he  “was  a person  who  treacher- 
ously and  deceitfully  accepted  money  from  his  employers  to 
spy  on  or  in  other  manner  injure  interests  of  his  fellow  workers, 
and  was  repeatedly  guilty  of  efforts  to  undermine  the  interests 
of  the  union  of  which  he  was  a member  and  of  his  fellow  workers 
by  repeated  false  statements  concerning  the  leaders  and  repre- 
sentatives of  the  union  and  by  the  distribution  of  false,  abusive 
and  defamatory  leaflets,  all  with  the  purpose  of  betraying  the 
interest  of  his  fellow  workers  in  the  said  plant,  and  was  thereby 
guilty  of  treacherous,  disloyal  and  dishonourable  conduct,  and 
had  forfeited  and  deserved  to  forfeit  the  respect,  confidence  and 
esteem  of  his  fellow  men,  and  in  particular  of  his  fellow  workers 
and  associates”. 

The  defendants  say  that  the  publication  Canadian  U.  E.  News 
is  a newspaper  within  the  meaning  of  The  Libel  and  Slander  Act, 
R.S.O.  1937,  c.  113;  the  defendant  J.  F.  Douglas  admits  that  he 
caused  to  be  published  the  said  article  in  the  said  publication  as 
set  out;  but  the  defendants  deny  that  the  same  was  published 
falsely  or  maliciously.  They  plead  that  they  were  under  a duty 
to  the  members  and  prospective  members  of  the  union  to  keep 
them  informed  on  all  matters  respecting  the  union  and  on  all 
matters  respecting  the  officers,  organizers  and  members  of  the 
union;  that  the  words  were  published  in  good  faith  and  without 
malice,  for  the  purpose  of  informing  the  members  and  prospective 
members  of  the  activities  of  the  plaintiff;  and  that  they  were 
published  on  an  occasion  of  qualified  privilege.  They  also  say  that 
the  words  complained  of  do  not  mean,  nor  were  they  understood 
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to  mean,  what  it  is  alleged  they  meant,  and  are  incapable  of 
the  alleged  meaning,  or  any  other  defamatory  meaning.  Specifi- 
cally they  plead  that  in  so  far  as  the  words  complained  of  are 
a report  of  a meeting  of  Local  516  at  which  the  plaintiff  was 
expelled,  the  said  report  was  made  in  good  faith  and  without 
malice;  that  in  so  far  as  they  consist  of  expressions  of  opinion, 
they  are  fair  comment,  made  in  good  faith  and  without  malice, 
upon  the  said  facts,  all  of  which  are  matters  of  public  interest. 
They  also  plead  that  the  plaintiff  did  not  give  the  notice  required 
by  s.  7(1)  of  The  Libel  and  Slander  Act,  and  therefore  has  no 
status  to  maintain  this  action. 

Section  52  of  The  Judicature  Act,  R.S.O.  1937,  c.  100,  is  as 
follows:  “52.  Actions  for  libel,  slander,  criminal  conversation, 
seduction,  malicious  arrest,  malicious  prosecution  and  false  im- 
prisonment shall  be  tried  by  a jury  unless  the  parties  in  person 
or  by  their  solicitors  or  counsel  waive  such  trial.”  At  the  trial, 
counsel  reported  to  the  Court  that  after  consultation  with  their 
respective  clients,  the  latter  in  both  cases  had  consented  to 
proceed  to  trial  without  a jury.  I thereupon  proceeded  to  hear 
the  trial  of  the  issues  in  the  said  action  without  a jury. 

Firstly:  What  is  the  nature  of  the  “publication”?  Is  it  a “news- 
paper” within  the  meaning  of  s.  1 of  The  Libel  and  Slander 
Act?  The  section  reads  thus:  “1.  In  this  Act  ‘newspaper’  shall 
mean  a paper  containing  public  news,  intelligence,  or  occurrences, 
or  remarks  or  observations  thereon,  printed  for  sale  and  pub- 
lished periodically,  or  in  parts  or  numbers,  at  intervals  not  ex- 
ceeding thirty-one  days  between  the  publication  of  any  two  of 
such  papers,  parts  or  numbers,  and  shall  include  a paper  printed 
in  order  to  be  made  public  weekly  or  oftener,  or  at  intervals  not 
exceeding  thirty-one  days,  and  containing  only,  or  principally, 
advertisements.” 

From  the  facts  disclosed  in  the  evidence  I find  that  the  “pub- 
lication” herein  is  not  a newspaper  within  the  meaning  of  said 
; section. 

! Section  7(1)  of  the  said  Act  is  as  follows:  “No  action  for 
j libel  contained  in  a newspaper  shall  lie  unless  the  plaintiff  has, 

! within  six  weeks  after  the  publication  thereof  has  come  to  his 
notice  or  knowledge,  given  to  the  defendant  notice  in  writing, 
specifying  the  statement  complained  of,  which  shall  be  served  in 
the  same  manner  as  a statement  of  claim  or  by  delivering  the 
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notice  to  a grown  up  person  at  the  place  of  business  of  the  de- 
fendant.” The  plaintiff  had  given  no  such  notice  to  the  defend- 
ants, and  I hold  that  in  the  circumstances  of  this  case,  there 
was  no  obligation  upon  him  to  do  so. 

Secondly:  (A)  Were  the  words  complained  of  published; 
(B)  if  so,  were  they  published  by  the  defendants? 

(A)  By  “publication”  is  meant  “the  making  known  of  the 

defamatory  matter,  after  it  has  been  written,  to  some  person 
other  than  the  person  of  whom  it  is  written”:  Gatley  on  Libel 
and  Slander,  3rd  ed.  1938,  p.  92,  and  authorities  there  cited. 
Whether  the  facts  as  proved  constitute  a publication  is  a question 
of  law  for  the  judge  to  determine:  p.  113. 

From  the  evidence  adduced  I find  that  the  words  in  question 
were  published  in  the  “Canadian  U-  E.  News”  in  the  edition  dated 
10th  September  1948  (Ex.  4). 

(B)  Were  they  published  by  the  defendants?  Ex.  4 (p.  2)  con-  ; 
tains  a notice  to  the  effect  that  it  is  “Published  Weekly  by  Dis-  i 
trict  Five  Council  United  Electrical,  Radio  & Machine  Workers  i 
of  America,  292  Jarvis  Street,  Toronto,  Ont.”,  and  it  lists  among  | 
others  “C.  S.  Jackson,  Dist.  Pres.”,  “J.  F.  Douglas,  Editor”,  j 
“Printed  by  Eveready  Printers  Limited.” 

The  above  three  parties  are  named  as  defendants. 

(a)  In  testifying  at  the  trial  Douglas  admitted  that  he  had 
edited  the  words  complained  of  in  ex.  4 and  had  written  the 
article  and  the  editorial. 

(b)  Jackson  did  not  testify,  but  part  of  his  examination  on  ! 
discovery  was  made  part  of  the  plaintiffs  case — particularly 
questions  and  answers  80  and  81,  where  he  says: 

“80.  To  the  extent  that  I have  any  knowledge  of  it,  the 
actions  of  the  local  and  the  decisions  made  by  the  local,  I accept 
it  as  true  in  fact. 

“81.  To  that  extent  I stand  behind  the  statements  made  by  j 
the  editor.” 

(c)  Eveready  Printers  Limited  adduced  as  evidence,  but  j 
on  the  face  of  the  notice  in  ex.  4 the  plaintiff  has  made  out  a l| 
prima  facie  case,  unrebutted,  that  Eveready  Printers  Limited ;! 
printed  ex.  4,  and  the  words  against  which  complaint  is  made. ! 

In  Odgers  on  Libel  & Slander,  6th  ed.  1929,  p.  142,  the  law! 
is  expressed  thus:  “It  is  on  this  principle  that  the  proprietor 
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of  a newspaper  is  always  liable  for  whatever  appears  in  its 
columns  . . . The  editor  is  on  the  same  principle  responsible 
for  all  matter  which  he  sends  to  press.” 

From  20  Halsbury,  2nd  ed.  1936,  p.  445:  “The  printer  who 
sends  forth  a libel  printed  by  him  is  liable  as  the  publisher  there- 
of . . 

I therefore  find  that  the  words  complained  of  (ex.  4)  were 
published  by  the  said  defendants  and  that  they  are  responsible 
for  their  publication. 

Thirdly:  Are  the  words  capable  of  a defamatory  meaning? 
As  I am  cumulating  the  duties  of  judge  and  jury,  I must  first 
proceed  to  determine  whether  the  words  complained  of  are  ca- 
pable of  a defamatory  meaning.  The  words  complained  of,  as 
claimed  in  the  statement  of  claim,  I have  already  set  out.  I refer 
to  them  in  shortened  form  for  the  sake  of  convenience:  (1) 
“certain  unscrupulous  individuals”;  (2)  “willing  tools  for  the 
boss”;  (3)  “require  to  be  dealt  with  in  a suitable  manner”;  (4) 
“516  Unanimously  Expels”;  (5)  “stooge”;  (6)  “recommending 
expulsion”;  (7)  “dozens  of  instances  of  disruptive  activities”; 
(8)  “attempting  to  undermine  union  during  negotiations”;  (9) 
“slandering  union  negotiators  and  leaders”;  (10)  “distributing 
lying  and  vilifying  leaflets”;  (11)  “to  aid  the  company  to  the 
detriment  of  the  workers”;  (12)  “the  company  meeting  with 
Hebert”.  But  in  his  argument  counsel  for  the  plaintiff  stressed 
more  particularly  objection  to  the  following:  “stooge”;  “dozens  of 
instances”,  {i.e.  implying  disloyalty  to  fellow- workers) ; “wit- 
nesses testified  that  the  company  had  admitted  meeting  with 
Hebert”. 

The  above  form  part  of  a general  news  item  which  appears 
on  p.  1 of  ex.  4 and  is  continued  on  p.  2.  The  editorial  on  p.  2 is 
headed  “Purpose  of  the  Smear”  and  though  the  formal  tone  of  it 
is  objected  to,  the  principal  part  is:  “It  is  not  to  be  doubted  that 
certain  unscrupulous  individuals  such  as  Reg  Hebert  will  be 
found  to  act  as  willing  tools  for  the  boss  within  Labor’s 
ranks  . . .” 

It  is  essential  that  the  statement  which  is  made  and  pub- 
lished of  and  concerning  the  plaintiff  should  be  calculated  to 
convey  an  imputation  on  the  plaintiff  himself:  20  Halsbury, 
para.  484. 
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The  true  test  is  whether  in  the  circumstances  in  which  the 
statement  was  published,  reasonable  men  to  whom  the  pub- 
lication was  made  would  understand  it  in  a defamatory  sense. 
Sometimes  that  test  may  be  satisfied  from  the  mere  words  of 
the  statement:  ibid.,  para.  485. 

A statement  is  defamatory  as  being  calculated  to  expose  a 
person  to  hatred,  contempt  or  ridicule  if  it  tends  to  lower 
him  in  the  estimation  of  men  whose  standard  of  opinion  the 
Court  can  properly  recognize,  or  to  induce  them  to  entertain 
an  ill  opinion  of  him.  It  is  generally  useless,  and  often  misleading, 
to  quote  authorities  to  show  that  particular  words  have  been  held 
in  particular  cases  to  be  defamatory,  for  the  meaning  of  par- 
ticular words  may  vary  with  the  context  and  the  circumstances 
in  which  they  are  published.  Even  when  the  meaning  of  the 
words  has  been  ascertained,  the  defamatory  tendency  must  be 
tested  by  the  opinion  of  reasonable  men,  which  varies  from  time 
to  time  with  the  changes  of  public  opinion:  ibid.^  para.  486. 

Discharging  first  the  duties  of  judge,  I proceed  to  enquire  if 
in  the  light  of  those  principles  the  word  “stooge”  is  capable  of 
a defamatory  meaning.  In  Folk  v.  Smith  et  al.,  [1941]  O.R. 
17  at  19,  [1941]  1 D.L.R.  56,  Middleton  J.A.,  pronouncing  judg- 
ment for  the  Court,  said:  “The  expression  ‘stooge’  is  not  to  be 
found  in  any  recognized  dictionary.  It  is  a product  during  the 
last  few  years  of  American  slang.  Its  meaning  is  not  fixed  or 
defined  and  perhaps  not  actually  settled,  but  it  is  agreed  that  it 
is  defamatory.  It  has  an  opprobrious  signification.”  I therefore 
find  that  it  is  capable  of  a defamatory  meaning. 

Next,  discharging  the  duties  of  a jury,  I find  that  the  word, 
written  in  the  circumstances  disclosed  in  evidence,  was  in  fact 
defamatory  of  the  plaintiff.  “.  . . listing  dozens  of  instances 
where  Hebert  was  found  guilty  of  carrying  on  disruptive  ac- 
tivities, attempting  to  undermine  the  union  . . . slandering 
union  negotiators  and  leaders  . . . attempting  to  aid  the  com- 
pany to  the  detriment  of  the  workers.”  The  innuendo  pleaded  and 
established  is  to  the  effect  that  the  plaintiff  was  disloyal  in  his 
activities  to  his  fellow- workers,  and  to  the  union,  of  which  he 
was  a member  and  in  which  he  had  at  one  time  held  office. 

The  plaintiff  also  complains  of  the  tenor  of  the  editorial  on 
p.  2 of  ex.  4,  entitled  “Purpose  of  the  Smear”  but  more  particu- 
larly of  the  words:  “It  is  not  to  be  doubted  that  certain  un- 
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scrupulous  individuals  such  as  Reg  Hebert  will  be  found  to  act 
as  willing  tools  for  the  boss  within  Labor’s  ranks  and  will  require 
to  be  dealt  with  in  a suitable  manner.”  The  plaintiff  specifically 
and  more  particularly  complains  of  tne  words,  “certain  unscrupu- 
lous individuals  such  as  Reg  Hebert”  and  “willing  tools  for  the 
boss  within  Labor’s  ranks”. 

In  Thomas  et  al.  v.  Moore  et  al.,  [1918]  1 K.B.  555,  the  de- 
fendants made  speeches  at  meetings  of  railway-men  in  various 
places  reporting  on  the  conduct  of  the  plaintiffs  (members  of  a 
trade  union) , and  stating  that  but  for  their  conduct  at  the  meet- 
ing the  men  would  have  got  the  bonus  then.  Pickford  L. J.  said,  at 
p.  564: 

“The  slanders  alleged  were  that  the  plaintiffs  did  not  act  bona 
fide  in  the  interests  of  those  they  represented,  but  really  acted  in 
the  interests  of  the  railway  companies  and  of  the  capitalist  class, 
and  did  not,  to  use  a colloquial  expression  run  straight. 

“If  the  words  would  fairly  bear  such  a meaning,  undoubtedly 
the  jury  might  say  that  they  were  defamatory.” 

In  Myroft  v.  Sleight  (1921),  90  L.J.K.B.  883,  the  plaintiff  and 
defendant  were  skippers  of  steam  trawlers,  and  both  v*/ere  mem- 
bers of  a fishermen’s  trade  union*  A strike  was  declared.  The 
plaintiff  voted  for  it,  the  defendant  against  it.  The  strike  failed. 
The  plaintiff  alleged  that  the  defendant  said  of  him:  “I  know 
that  the  two  Myrofts  have  been  down  dock  to  B’s  office  and 
have  asked  for  a ship  each  to  proceed  to  sea”.  It  was  held 
that  in  the  circumstances  the  words  were  defamatory,  the  oc- 
casion was  privileged,  and  there  was  no  evidence  of  malice. 
McCardie  J.  said,  at  p.  887 : 

“But  a charge  of  trickery  or  of  underhand  disloyalty  or  of 
hypocrisy  is  a very  different  matter.  Such  a charge,  to  my 
mind,  is  as  defamatory  of  a trade  unionist  as  it  is  of  any  other 
man.  AU  men,  whatever  their  political  or  economic  opinions, 
would  deprecate  bad  faith  and  secret  treachery  in  any  post  or 
any  status.  Good  faith  is  the  binding  duty  of  all.” 

In  this  case,  I find  that  the  words  complained  of  above,  (a) 
are  capable  of  a defamatory  meaning,  and  (b)  are  in  fact  de- 
famatory of  the  plaintiff. 

Fourthly:  Were  the  words  written  on  a privileged  occasion? 
(a)  It  is  for  the  defendant  to  establish  that  the  occasion  was  privi- 
leged. If  he  does  so,  the  burden  of  showing  express  malice  rests 


262 


Ontario  Reports. 


[1950] 


upon  the  plaintiff,  and  if  this  is  shown  the  privilege  is  defeated. 
The  question  whether  the  occasion  is  privileged,  if  the  facts  are 
not  in  dispute,  is  a question  of  law  only  for  the  judge-  If  there 
are  questions  of  fact  upon  which  this  depends,  they  must  be 
left  to  the  jury,  but  when  the  jury  have  found  the  facts,  it  is 
for  the  judge  to  say  whether  they  constitute  a privileged  oc- 
casion. 

An  occasion  is  privileged  where  the  person  who  makes  a 
communication  has  an  interest  or  a duty,  legal,  social  or  moral, 
to  make  it  to  the  person  to  whom  it  is  made,  and  the  person  to 
whom  it  is  made  has  a corresponding  interest  or  duty  to  receive 
it. 

It  is  often  difficult  to  define  what  kind  of  social  or  moral 
duty,  or  what  amount  of  interest,  will  make  an  occasion  privi- 
leged, but  there  is  a tendency  in  more  recent  years  to  widen  the 
application  of  the  rule,  or  at  least  to  interpret  it  with  an  eye  to 
the  general  convenience  and  welfare  of  society.  Having  regard  to 
the  trend  of  modern  decisions  in  the  direction  of  a more  extended 
application  or  interpretation  of  the  rule,  the  earlier  cases  are 
of  less  practical  use  than  the  more  modem. 

Trade  unions  have  of  recent  years  taken  deep  roots  in  the 
social  and  economic  life  of  the  nation  and  now  constitute  one 
among  its  most  important  factors. 

In  the  circumstances  of  this  case  I find  that  “Canadian  U.  E.  | 
News”  was  the  organ  whereby  the  members  and  prospective  | 
members  (employed  in  the  shops)  of  District  Five  Council 
United  Electrical  Radio  & Machine  Workers  of  America  were 
kept  advised  as  to  the  activities  concerning  them  within  the  ranks 
of  that  part  of  the  union.  I find  that  the  members  of  the  union 
(and  the  prospective  members)  had  a right  to  be  kept  aware 
of  the  activities  of  the  elected  members  charged  with  the  ad- 
ministration of  at  least  the  rights  of  the  actual  members  of  the 
union;  and  that  correspondingly  there  was  a duty  on  the  part 
of  the  elected  members  to  inform  (at  least)  the  members  of  what 
steps  or  actions  were  being  taken  by  the  former  to  safeguard, 
better,  or  otherwise  improve  the  working  conditions  of  the 
latter.  So  I find  that  there  was  a mutual  interest  between  the 
defendants  to  make  known  to,  and  the  members  of  the  union 
to  know  what  was  going  on  within  the  ranks  which  was  of 
mutual  interest  or  benefit  to  them. 
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I therefore  find  that  the  occasion  on  which  the  words  com-* 
plained  of  were  published  was  one  of  qualified  privilege.  There- 
fore it  does  not  become  necessary  to  deal  with  the  feature  of 
fair  comment. 

Fifthly:  Was  the  privilege  exceeded? 

Much  has  been  written  about  “red-blooded”  men  making 
adequate  retort.  I am  not  unmindful  of  the  words  of  the  late  Mr- 
Justice  Riddell,  in  Nixon  v.  O’Callaghan,  60  O.L.R.  76,  [1927]  1 
D.L.R.  1152,  that  a person  has  a perfect  right  to  answer  an 
attack  upon  his  character  or  conduct.  No  one  could  quarrel  with 
that.  But  he  went  on  to  say  that  we  live  in  a work-a-day  world 
with  men  of  red  blood  with  natural  passions,  and  the  language 
used  in  repelling  an  attack  is  not  to  be  carefully  scrutinized. 
With  all  the  reverence  that  is  due  to  the  memory  of  a great 
and  elegant  jurist,  I am  not  prepared  wholly  to  accept  that 
doctrine.  And  the  answer  to  it  is  “O  liberte,  que  de  crimes  sont 
commis  en  ton  nom!” 

One  would  have  expected  that  the  caveman  days,  the  days 
of  the  bludgeon,  were  gone,  never  to  reappear,  and  that  if  any- 
thing was  to  be  resurrected  out  of  the  past  it  would  rather  be 
the  customs  of  those  days  when  knighthood  was  in  flower,  when 
equally  red-blooded  men  used  the  incisive  sting  of  the  witty  word, 
or  the  cold  steel  of  the  rapier,  rather  than  the  loathsome  epithet 
or  the  sandbag. 

Perhaps  in  our  days  of  unduly  quickly  unfolding  emanci- 
pation, it  would  be  well  to  guard  against  the  condonation  of  ex- 
aggerated doctrines;  no  doubt  it  would  be  safer  for  the  dignity  of 
man  to  restrain  those  “red-blooded”  wordy  retaliations  or  attacks 
and  rather  to  encourage  the  use  of  the  more  effective  and  polished 
means  of  reply. 

I remember  an  occasion,  some  years  ago,  when  a person  most 
eminent  in  the  political  world  of  this  country  was  unmercifully 
flayed  for  over  one  hour  in  a speech  where  not  one  word  was 
found  to  offend  against  parliamentary  rules  or  procedure.  There 
may  perhaps,  at  times,  be  some  excuse  for  a harsh  spoken  word; 
there  is  much  less  room  for  excuse  for  the  written  abusive  word. 
And  perhaps  those  whose  duty  it  is  to  inform  public  opinion  by 
means  of  the  written  word,  particularly,  would  render  greater 
service  to  the  cause  which  they  extol  were  they  to  use  more 
guarded  and  respectable  language,  which  can  at  the  same  time 
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be  as  strong,  as  incisive,  as  cutting,  as  biting,  as  unmerciful  as 
the  occasion  may  require,  but  remaining  within  the  bounds  of 
decency,  somewhat  perhaps  as  the  lash  of  “hippohide”,  the 
application  of  which  is  deeply  painful  and  effective,  though  it 
is  said  that  it  never  breaks  the  skin. 

If  the  occasion  is  privileged  it  is  for  some  reason,  and  the 
defendant  is  entitled  to  the  protection  of  the  privilege  only  if 
he  uses  the  occasion  for  that  reason.  He  is  not  entitled  to  the 
protection  if  he  uses  the  occasion  for  an  indirect  or  wrong  motive, 
an  improper  motive. 

The  existence  of  malice  may  be  proved  by  extrinsic  evidence. 

It  may  be  that  the  language  used  in  a libel  may  be  so  much  too 
violent  for  the  occasion  and  circumstances  that  an  inference  of 
actual  malice  may  be  drawn  from  its  use.  But  there  must  be 
something  so  extreme  in  the  words  used  as  to  rebut  the  presump- 
tion of  innocence  and  to  afford  evidence  that  there  was  a wrong 
or  indirect  motive  prompting  the  publication. 

Taking  the  above  as  being  the  correct  expression  of  the  law, 

I find  in  the  light  of  those  principles  in  the  present  circumstances 
that  there  was  no  indirect  or  wrong  motive  on  the  part  of  the  j 
defendants  in  the  publication  of  the  words  complained  of  by  the  ! 
plaintiff,  and  that  the  privilege  has  therefore  not  been  exceeded.  I 

In  the  case  of  Falk  v.  Smith,  supra,  the  defendant  had  called  i 
the  plaintiff  '‘a  stooge  of  N.”.  It  was  held  at  the  trial  and  on 
appeal  that  in  the  circumstances  of  that  case  the  word  “stooge” 
was  defamatory  and  written  on  a privileged  occasion,  yet,  again 
in  the  circumstances  of  that  case,  the  privilege  not  having  been 
exceeded  the  action  failed. 

I am  bound  to  apply  the  law  as  I find  it.  It  allows  in  certain 
cases  the  use  of  regrettable  expressions,  a liberty  in  the  use  of  the 
spoken  and  of  the  written  word  far  beyond  the  amenities  of 
decent  language  and  decent  writing.  Perhaps  that  is  undesirable 
and  not  as  it  should  be,  but  I am  bound  by  the  law  and  I must 
apply  it  as  I find  it;  dura  lex  sed  lex. 

The  plaintiff’s  action  is  dismissed  with  costs. 

Action  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Cameron,  Weldon  & Brewin, 
Toronto. 

Solicitors  for  the  defendants:  Kimber  & Dubin,  Toronto. 
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[COURT  OF  APPEAL.] 

Re  Hutcheson  and  Hutcheson. 

Joint  Tenancy  and  Tenancy  in  Common — Application  for  Partition  or 
Sale — Discretion  of  Court  to  Refuse — The  Partition  Act,  R.S.O.  1937, 
c.  157,  s.  2. 

Partition — Discretionary  Nature  of  Remedy — History  of  Legislation — 
The  Partition  Act,  R.S.O.  1937,  c.  157,  s.  2. 

The  Court  has  a discretion  to  refuse  an  order  for  partition  or  sale  of 
property  in  which  two  or  more  persons  have  undivided  interests.  The 
effect  of  s.  2 of  The  Partition  Act  is  not  to  impose  upon  the  Court  an 
absolute  duty  to  grant  partition  or  sale  if  it  is  applied  for.  Byall  v. 
Byall,  [1942]  O.W.N.  339;  Dickson  v.  Dickson,  [1948]  O.W.N.  325, 
overruled;  dictum  of  Meredith  C.J.C.P.  in  Morrison  v.  Morrison  (1917), 
39  O.L.R.  163  at  173,  not  agreed  with;  Baring  v.  Nash  (1813),  1 Ves. 
& B.  551,  held  inapplicable  under  present  Ontario  legislation. 

An  APPEAL  by  a wife  from  an  order  of  Urquhart  J.,  directing 

a sale  of  premises  jointly  owned  by  the  appellant  and  her  husband, 

the  respondent. 

1st  February  1950.  The  appeal  was  heard  by  Henderson^ 
Laidlaw  and  Hogg  JJ.A. 

E,  A.  Benevides,  for  the  appellant:  The  judge  below  was 
wrong  in  holding  that  he  had  no  discretion  to  refuse  an  appli- 
cation for  partition  or  sale  where  the  circumstances  made  it 
appear  that  there  should  not  be  partition.  The  earlier  cases  of 
Byall  V,  Byall,  [1942]  O.W.N.  339,  [1942]  3 D.L.R.  594,  and 
Dickson  v.  Dickson,  [1948]  O.W.N.  325,  which  followed  it,  were 
wrongly  decided.  By  all  v.  Byall  was  based  upon  a dictum  in 
Morrison  v.  Morrison  (1917),  39  O.L.R.  163,  34  D.L.R.  77,  which 
in  turn  relied  on  Baring  v.  Nash  (1813),  1 Ves.  & B.  551,  35  E.R. 
214.  But  Baring  v.  Nash  was  decided  under  a statute  that  pro- 
vided that  joint  tenants  and  tenants  in  common  “shall  and  may” 
be  compelled  to  make  partition.  In  Ontario  those  words  appeared 
in  the  statute  for  only  a few  years.  The  Partition  Act,  C.S.U.C. 
1859,  c.  86,  s.  4,  provided  that  such  persons  “may”  be  compelled; 
the  words  “shall  and”  were  introduced  into  the  section  by  1868, 
c.  33,  s.  4,  but  disappeared  in  R.S.O.  1877,  c.  101,  s.  4. 

There  is  no  case  actually  binding  on  this  Court  that  holds  that 
there  is  no  discretion  in  such  matters. 

Rule  615  does  not  say  that  joint  tenants,  etc.,  are  entitled  to 
compel  partition,  but  merely  deals  with  the  procedure  to  be  fol- 
lowed by  persons  who  are  entitled. 

If  this  Court  holds  that  there  is  a discretion,  it  should  exercise 
it  in  the  manner  indicated  by  Urquhart  J. 
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L.  W.  Houlden,  for  the  respondent:  Baring  v.  Nash,  supra, 
was  not  decided  on  the  basis  of  the  statute  31  Hen.  VIII,  c.  1. 
Armour  on  Real  Property,  2nd  ed.  1916,  p.  278,  points  out  that 
the  common  law  Courts  would  not  compel  partition,  and  the 
statute  was  passed  to  relieve  an  intolerable  situation,  by  creating 
the  writ  of  partition.  At  the  same  time  equity  developed  its  own 
remedy,  and  Baring  v.  Nash  was  decided  on  the  principles  govern- 
ing the  exercise  of  the  equitable  jurisdiction.  Our  application  like- 
wise was  based  on  the  equitable  practice,  and  we  asked  for  par- 
tition only. 

The  history  of  the  remedies  is  set  out  in  Henkel  et  al,  v.  Henkel 
et  ux.  (1937),  276  N.W.  522. 

If  it  is  held  that  there  is  a discretion  the  situation  will  become 
very  awkward  and  involved,  and  may  necessitate  an  elaborate 
inquiry  in  every  case.  There  should  not  have  been  a conclusion, 
on  affidavit  evidence,  that  we  were  acting  maliciously.  Had  a 
reference  been  directed  we  could  have  shown  that  we  were  badly 
in  debt  and  that  judgment  creditors  were  pressing,  and  they  might 
have  compelled  partition  and  sale. 

The  omission  of  the  words  “shall  and”  from  the  statute  in 
1877  did  not  have  the  effect  contended  for  by  the  appellant,  but 
merely  made  the  statute  good  English.  In  any  case  their  presence 
or  absence  cannot  affect  the  Court’s  jurisdiction,  since  the  subject 
of  the  verb  is  not  the  Court  but  persons  having  undivided  interests 
in  lands.  It  means  no  more  to  say  that  such  a person  “shall  and 
may”  be  compelled  than  to  say  that  he  “may”  be  compelled. 

E.  A.  Benevides,  in  reply. 

Cur,  adv.  vult. 

2nd  March  1950.  Henderson  J.A.: — This  is  an  appeal  by 
Elaine  Unsworth  Hutcheson  from  the  order  of  Urquhart  J.  in 
chambers,  made  on  the  30th  November  1949,  directing  an  order 
for  sale  of  the  premises  in  question  under  The  Partition  Act, 
R.S.O.  1937,  c.  157,  s.  2,  which  reads: 

“All  joint  tenants  . . . and  all  parties  interested  in,  to  or 
out  of,  any  land  in  Ontario,  may  be  compelled  to  make  or  suffer 
partition  or  sale  of  the  land”. 

Urquhart  J.  held  that  he  was  “concluded  by  the  decisions  cited 
in  the  case  of  Byall  v.  Byall,  [1942]  O.W.N.  339”,  [1942]  3 D.L.R. 
594,  and  that  he  had  no  discretion  but  to  make  the  order  for 
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partition.  The  learned  judge  proceeded  to  say  that  if  he  had  dis- 
cretion he  would  have  exercised  it  in  favour  of  the  appellant  for 
the  following  reasons: 

“(1)  The  husband  deserted  the  wife  and  has  disobeyed  the 
order  of  the  Family  Court  for  support. 

“(2)  Conditions  as  to  housing  since  the  By  all  case  have 
worsened  and  the  wife  should  not,  if  it  can  be  avoided,  be  turned 
out  of  the  house. 

“(3)  My  distinct  impression  is  that  the  applicant  is  acting 
maliciously.” 

The  statute  32  Viet.  (1868)  c.  33,  s.  4,  reads:  “All  joint 
tenants,  tenants  in  common  and  co-parceners;  all  doweresses  and 
parties  entitled  to  dower,  tenants  by  the  courtesy,  mortgagees, 
or  other  creditors  having  liens  thereon,  and  all  parties  whomso- 
ever interested  in,  to  and  out  of  any  lands  in  Ontario,  shall  and 
may  be  compelled  to  make,  or  suffer  partition  or  sale  of  the  said 
lands,  or  any  part  or  parts,  as  hereinafter  mentioned  and  pro- 
vided.” 

In  the  revision  of  1877,  c.  101,  the  words  “shall  and”  are 
omitted  and  the  reading  is  “may  be  compelled”. 

The  present  section  is  contained  in  R.S.O.  1937,  c.  157,  s.  2, 
which  reads : 

“All  joint  tenants,  tenants  in  common,  and  coparceners,  all 
dowresses,  and  parties  entitled  to  dower,  tenants  by  the  curtesy, 
mortgagees  or  other  creditors  having  liens  on,  and  all  parties 
interested  in,  to  or  out  of,  any  land  in  Ontario,  may  be  compelled 
to  make  or  suffer  partition  or  sale  of  the  land,  or  any  part  thereof, 
whether  the  estate  is  legal  and  equitable  or  equitable  only.” 

By  the  provisions  of  The  Interpretation  Act,  R.S.O.  1937,  c.  1, 
s.  32 (r)  it  is  provided:  “ ‘May’  shall  be  construed  as  permissive.” 

The  opinion  of  my  brother  LeBel  in  Dickson  v.  Dickson,  [1948] 
O.W.N.  325,  refers  to  Byall  v.  Byall,  supra,  and  Morrison  v.  Morri- 
son (1917),  39  O.L.R.  163  at  173,  34  D.L.R.  677,  and  concludes 
that  the  Court  has  not  a discretion  to  grant  or  refuse  partition. 

I In  that  case  my  brother  LeBel  found  no  ground  for  refusing  it 
if  there  were  a discretion. 

i In  my  opinion  the  reasons  given  by  Urquhart  J.  for  refusing 

1 partition,  if  he  had  any  discretion,  are  cogent  and  warrant  the  re- 
fusal, and  in  my  opinion  the  terms  of  the  statute  are  permissive. 
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and  the  Court  has  a discretion  to  grant  or  refuse  as  the  case 
may  be. 

I would  therefore  allow  the  appeal  with  costs,  and  reverse  the 
order  of  Urquhart  J.  with  costs  to  the  appellant. 

Laidlaw  J.A.: — The  question  whether  the  Court  has  a dis- 
cretionary power  to  refuse  partition  or  sale  of  lands  to  one  who 
is  within  his  or  her  right  in  seeking  it  under  the  provisions  of 
s.  2 of  The  Partition  Act,  R.S.O.  1937,  c.  157,  is  presented  for 
the  first  time  for  consideration  and  decision  of  this  Court.  I 
may  say  at  once  that  I agree  with  the  opinion  of  my  brothers 
Henderson  and  Hogg  that  the  power  of  the  Court  to  compel  par- 
tition or  sale  of  lands  is  a discretionary  one,  but  I desire  to  state 
my  own  reasons  for  reaching  that  conclusion. 

The  right  to  compel  the  partition  or  sale  of  lands  in  which  | 
co-owners  have  an  undivided  interest,  and  the  obligation  to  make  ij 
such  partition  or  sale,  has  its  source  in  legislation.  At  common  j 
law  partition  could  only  be  compelled  between  coparceners.  { 
Therefore,  I propose  to  review  the  relevant  legislation  in  force  | 
in  Upper  Canada  and  in  this  Province  from  time  to  time.  i 

A review  of  the  legislation  prior  to  1904  may  be  found  in  j 
Ontario  Power  Company  v.  Whattler  (1904),  7 O.L.R.  198.  That 
review  was  made  for  the  purpose  of  showing  the  origin  of  the 
jurisdiction  of  the  Court  to  order  a sale  instead  of  a partition, 
and  the  meaning  which  should  be  given  to  the  provisions  as  to 
sale  in  the  form  of  judgment  for  partition  or  sale  as  set  forth 
in  the  Consolidated  Rules  of  Practice.  It  was  unnecessary  in  that 
case  to  consider  the  question  now  before  this  Court,  or  the  effect 
with  respect  thereto  of  the  changes  in  the  legislation.  I proceed 
to  review  the  legislation  with  that  question  in  mind. 

The  Act  2 Wm.  IV  (1832),  c.  35,*  recites  the  inconvenience 
experienced  from  the  want  of  some  Court  competent  to  order 
the  partition  of  lands  held  in  joint  tenancy,  tenancy  in  common, 
and  coparcenary.  It  enacts  that  a petition  may  be  presented  to 
the  Court  of  King’s  Bench  or  District  Court  praying  that  partition 
be  made,  and  by  s.  3 it  is  enacted  that  “if  no  sufficient  reason 
shall  appear  why  partition  should  not  be  made,  the  Court  shall 
proceed  to  order  such  partition”.  By  s.  6 of  that  Act,  the  Court 
was  empowered  to  order  a sale  in  certain  cases.  The  Act  4 Wm. 

*This  statute  appears  in  R.S.U.C.  vol.  1,  p.  563,  as  2 Wm.  IV,  c.  35,  but  in  j 
the  yearly  volumes  of  the  statutes  it  is  3 Wm.  IV,  c.  2. — Ed. 
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IV,  c.  1,  s.  39,  abolished  the  common  law  writ  of  partition.  By 
13  & 14  Viet.  (1850),  c.  50,  parties  seeking  partition  or  sale  of 
estates  were  given  opportunity  to  proceed  in  the  Court  of  Chan- 
cery according  to  the  practice  of  that  Court  in  other  cases  (s.  5). 
Following  that  statute,  14  & 15  Viet.  c.  6,  s.  24,  made  it  com- 
petent in  certain  cases  for  “any  Court  authorized  to  make  par- 
tition of  real  estate,  to  direct  a sale  of  the  same  if  they  shall 
think  it  right  so  to  do”.  The  Act  20  Viet.  (1857),  c.  65,  dealt 
with  cases  of  persons  dying  intestate  leaving  real  estate.  The 
procedure  for  a division  or  partition  or  for  a sale  of  real  estate 
under  the  provisions  of  that  Act  was  by  a petition  to  either  of  the 
; Superior  Courts  of  law  or  equity  or  to  the  county  court  of  the 
t county  or  union  of  counties  where  the  estate  was  situate.  Section 
1 9 of  the  statute  provided  that  on  proper  proof  “the  Court  shall, 
by  rule,  allow  such  petition”. 

I The  existing  Acts  were  consolidated  in  1859,  and  appear  as 
I c.  86  of  the  Consolidated  Statutes  of  Upper  Canada,  and  ss.  46, 
47  and  48  of  c.  82.  Section  4 of  c.  86  provides:  “All  joint  tenants, 
tenants  in  common  and  co-parceners  of  any  lands  within  Upper 
! Canada,  may  be  compelled  to  make  or  suffer  partition  or  sale 
of  lands  as  hereinafter  provided.”  Section  15  provides,  as  in  20 
Viet.,  c.  65,  that  “upon  presentation  of  a petition,  and  upon  satis- 
factory proof  . . . the  Court  shall,  by  rule,  allow  such  petition”. 
It  will  be  observed  that  the  consolidated  statute  has  a twofold 
I effect.  First,  it  recreates  the  statutory  obligation  of  joint  tenants, 
tenants  in  common  and  coparceners  to  partition  lands,  as  first 
created  in  1832  by  the  statute  2 Wm.  IV,  c.  35;  and  it  provides 
the  alternative  remedy  of  sale  of  the  lands  as  given  in  certain 
cases  by  the  Act  14  & 15  Viet.,  c.  6.  Second,  it  imposes  an  impera- 
' tive  obligation  on  the  Court  to  allow  a petition  for  division  or 
I partition  or  sale  of  the  lands  as  established  in  1857  by  the  Act 
j 20  Viet.,  c.  65. 

' A further  consolidation  of  the  existing  law  was  made  after 
Confederation,  in  1869,  by  32  Vic.,  c.  33.  In  that  Act  s.  4 ex- 
tended the  application  of  the  prior  section  to  doweresses,  tenants 
I by  the  curtesy,  mortgagees,  and  other  parties  (as  in  the  present 
! statute),  and  provided  that  they  “shall  and  may  be  compelled 
to  make,  or  suffer  partition  or  sale”  of  the  lands.  Section  15 
likewise  provided  that  the  Court  or  any  judge  thereof  presiding 
in  chambers  “shall  and  may”  by  rule  or  order  allow  the  petition 
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for  partition  or  sale  of  the  lands.  The  Courts  in  which  proceed- 
ings were  to  be  instituted,  and  the  manner  in  which  such  pro- 
ceedings were  to  be  carried  on,  were  expressly  set  forth  in  the 
statute. 

Chapter  101  of  R.S.O.  1877  amends  s.  4 by  omitting  there- 
from the  words  “shall  and”,  and  as  amended  provides  that  the 
parties  “may  be  compelled  to  make  or  suffer  partition  or  sale” 
of  lands.  Section  28  of  the  revised  statute,  replacing  s.  15  of  the 
prior  legislation  (32  Viet.  c.  35),  continues,  however,  to  employ 
the  language — the  Court  or  any  judge  thereof  presiding  in  cham- 
bers “shall  and  may  by  rule  or  order  allow  the  said  petition”. 

There  is  no  material  difference  in  s.  5 of  R.S.O.  1887,  c.  104, 
from  s.  4 of  the  earlier  revised  statute.  Section  28  of  the  statute 
as  revised  in  1887  is  unchanged,  and  the  words  “shall  and  may”, 
to  which  I have  made  particular  reference,  are  used  therein. 

In  R.S.O.  1897,  c.  123,  ss.  5 and  28  are  unchanged. 

The  Partition  Act  as  contained  in  the  Revised  Statutes  of 
1897  was  repealed  in  1913,  and  a new  Act,  3 & 4 Geo.  V,  c.  23, 
was  then  passed.  The  High  Court  Division  was  given  powers 
in  regard  to  the  partition  and  sale  of  estates  of  joint  tenants, 
tenants  in  common  and  coparceners.  Section  4 of  the  new  Act 
is  the  same  as  now  appears  in  s.  2 of  the  statute  presently  in 
force,  but  it  is  of  importance  to  note  that  s.  28,  and  other  sections, 
of  the  earlier  statute  were  “omitted  as  unnecessary”.  Thus  there 
disappears  from  the  legislation  in  force  before  1913  the  provision 
which,  in  my  opinion,  imposed  an  imperative  obligation  on  the 
Court  or  a judge  thereof  to  allow  a petition  for  partition  or  sale 
of  lands.  No  such  provision  was  included  in  legislation  in  force 
at  any  time  after  the  statute  3 & 4 Geo.  V,  c.  23.  That  Act 
appears  in  R.S.O.  1914  as  c.  114,  and  with  some  modifications 
and  amendments,  which  are  not  now  material,  in  R.S.O.  1927 
as  c.  142,  followed  by  the  present  Act,  R.S.O.  1937,  c.  157. 

I proceed  now  to  refer  to  points  of  argument  of  counsel. 
Counsel  for  the  appellant  emphasized  the  effect  of  the  change 
made  in  the  legislation  by  R.S.O.  1877,  c.  101,  when  the  words 
“shall  and”  were  omitted  from  s.  4 of  the  earlier  Act,  32  Viet., 
c.  33.  It  was  urged  that  the  word  “may”  as  used  in  the  section, 
and  as  it  now  appears  in  s.  2 of  the  present  Act,  must  be  construed 
as  permissive  as  required  by  The  Interpretation  Act,  R.S.O.  1937, 
c.  1,  s.  32  (r) , and  that  the  omission  from  the  section  of  the  words 
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“shall  and”  removed  any  imperative  obligation  on  the  Court 
which  might  have  existed  before  the  change  was  made  in  the 
language  of  the  section.  I cannot  agree  that  the  effect  of  that 
change  alone  was  to  alter  the  power  of  the  Court  to  compel  the 
partition  or  sale  of  lands  from  one  of  a compulsory  character  to 
a discretionary  one.  Section  28  of  the  Act  as  amended  continued 
to  provide  that  the  Court  or  any  judge  thereof  “shall  and  may 
allow  the  petition”.  A like  provision  remained  in  the  legislation 
in  force  from  time  to  time  until  1913,  and  I think  the  proper 
construction  of  it  imposed  an  imperative  obligation  on  the  Court 
to  direct  partition  of  lands  or  order  the  sale  of  them.  But  when 
that  provision  was  omitted  from  the  1913  Act,  there  was  then 
no  reason  not  to  give  to  the  language  of  s.  4 (now  s.  2)  of  the 
legislation  a construction  which  makes  the  power  of  the  Court 
to  order  partition  or  sale  of  lands  a discretionary  one  and  not 
imperative.  Neither  the  context  nor  the  subject  matter  of  the 
legislation  requires  the  word  “may”  as  used  in  s.  2 to  be  con- 
strued as  “shall”  or  in  a compulsory  sense,  but  on  the  contrary, 
in  the  absence  of  any  compulsory  provision  binding  on  the  Court, 
the  right  given  by  the  section  to  compel  joint  tenants  and  others 
j included  therein  to  submit  to  partition  or  sale  of  lands  in  which 
I they  have  an  interest  is  not  an  absolute  one  but  is  subject  to 
[ the  exercise  of  the  discretion  of  the  Court. 

It  remains  for  me  to  mention  certain  cases  referred  to  by 
counsel.  Baring  v.  Na^  (1813),  1 Ves.  & B.  551,  35  E.R.  214, 
was  decided  when  the  law  of  England  as  contained  in  the  statute 
31  Hen.  VIII,  c.  1 (1539),  as  amended  and  extended  by  32  Hen. 
VIII,  c.  32  (1540),  and  upheld  in  equity,  provided  that  certain 
parties  “shall  and  may  be”  coacted  and  compelled  to  make  par- 
jtition  of  lands.  That  provision  was  construed  as  placing  an  im- 
iperative  obligation  on  the  Court  to  make  an  order  for  partition 
jwhen  a petition  was  made  for  that  relief.  It  had  been  held  that 
[the  words  “shall  and  may”  in  general  Acts  of  Parliament  are 
jto  be  construed  imperatively:  Attorney  General  v.  Lock  et  al. 
(1744),  3 Atk.  164,  26  E.R.  897,  per  Lord  Hardwicke  L.C.  at 
p.  166.  In  Crump  v.  Adney  and  Page  (1833),  1 Cr.  & M.  355, 
149  E.R.  436,  Lord  Lyndhurst  C.B.,  at  p.  361,  said:  “We  must 
endeavour  to  construe  the  words  so  that  ‘shall  and  may’  may 
both  stand.  ‘Shall  and  may’  will  both  stand,  by  our  holding 
ithem  to  be  imperative”. 


18— [1950]  O.R. 
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The  meaning  of  the  words  “shall  and  may”  as  used  in  6 & 7 
Viet.,  c.  73,  which  enacted  that  a solicitor  “shall  and  may  be” 
struck  off  the  roll  for  certain  specified  purposes,  was  considered 
in  In  re  Kelly,  [1895]  1 Q.B.  180.  It  was  held  that  those  words 
in  the  statute  did  not  give  the  Court  a discretion  but,  on  the 
contrary,  the  Court  was  bound,  in  obedience  to  the  statute,  upon 
proper  proof  to  strike  the  solicitor  off  the  roll. 

Baring  v,  Nash^  supra,  was  referred  to  by  Meredith  C.J.C.P. 
in  Morrison  v.  Morrison  (1917),  39  O.L.R.  163,  34  D.L.R.  677,  as 
authority  for  the  statement  that  even  the  Court  of  Chancery 
had  no  power  to  refuse  in  its  discretion  partition  to  one  who 
was  within  his  or  her  right  in  seeking  it.  I think  that  statement 
of  the  learned  Chief  Justice  is  obiter,  and  in  any  event  it  is  plain 
that  the  difference  between  the  legislation  in  force  in  England 
at  the  time  of  the  decision  in  Baring  v.  Nash  and  the  legislation 
in  force  in  Ontario  in  1917  at  the  time  of  the  decision  in  Morrison 
V.  Morrison,  and  the  effect  of  such  difference,  were  not  subjects 
of  consideration. 

In  Byall  v.  Byall,  [1942]  O.W.N.  339,  [1942]  3 D.L.R.  594, 
Mr.  Justice  Urquhart  referred  to  Morrison  v,  Morrison  and  the 
statement  therein  based  on  the  authority  of  Baring  v,  Nash, 
Again,  the  difference  between  the  law  of  England  and  the  law 
of  this  Province  was  not  the  subject  of  consideration  by  the  | 
learned  justice.  The  difference  between  the  law  of  England  and  | 
the  law  of  this  Province  as  it  was  after  1913  makes  Baring  v. 
Nash  inapplicable  in  this  Province  to  the  question  now  before 
the  Court. 

The  learned  judge  in  the  Court  below  made  it  plain  that  if 
he  had  had  a discretion  he  would  have  refused  to  allow  the 
application  made  to  him.  His  reasons  were  proper  and  sufficient 
to  support  that  conclusion,  and  this  Court  should  now  give  effect 
to  it.  Therefore,  I would ^ allow  the  appeal  with  costs,  set  aside 
the  order  of  Urquhart  J.,  and  in  place  thereof  direct  that  the 
application  made  by  the  respondent  in  the  Court  below  be  dis- 
missed with  costs. 

Hogg  J.A.: — I agree  with  the  decision  of  my  brother  Hen- 
derson. 

The  Court  of  Chancery  assumed  from  early  times  a concurrent 
jurisdiction  with  that  administered  by  the  Courts  of  law  in  par- 
tition matters,  due  partly  to  the  inconvenience  of  the  remedy  at 
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law.  The  Court  of  Chancery  held  that  partition  was  a matter 
of  right  as  it  was  at  law,  except  possibly  in  certain  cases  where 
the  title  to  the  land  was  held  under  suspicious  circumstances. 

In  Parker  v.  Gerard  (1754) , 1 Amb.  236,  27  E.R.  157,  in  the 
Court  of  Chancery,  the  Master  of  the  Rolls  said  that  a bill  for 
partition  is  a “matter  of  right  and  there  is  no  instance  of  not 
succeeding  in  it”. 

At  law  partition  was  provided  for  by  the  statute  31  Hen.  VIII, 
c.  1.  It  was  there  enacted  that  all  joint  tenants  and  tenants  in 
common  “shall  and  may  be  coacted  and  compelled  by  Virtue  of 
this  present  Act,  to  make  Partition  between  them  of  all  such 
manors”,  etc. 

By  The  Partition  Act  of  1868,  31-32  Viet.  (Imp.),  c.  40,  s.  3, 
the  Court  had  discretion  to  order  a sale  instead  of  a division  of 
the  property. 

In  the  old  case  of  Baring  v.  Nash  (1813),  1 Ves.  & B.  551, 
35  E.R.  214,  it  was  said  by  the  Vice-Chancellor,  Sir  Thomas 
Plumer,  that  at  law  under  the  statute  31  Hen.  VIII,  tenants  in 
common  and  joint  tenants  could  compel  partition  and  that  the 
same  right  should  be  upheld  in  equity.  The  Vice-Chancellor,  how- 
ever, said  that  in  Cartwright  v.  Pultney  (1742),  2 Atk.  380,  26 
E.R.  630,  Lord  Hardwicke  considered  partition  to  be  a matter  of 
discretion  and  not  of  right  where  there  were  suspicious  circum- 
stances in  the  plaintiff’s  title  as  in  the  case  of  a forgery.  The 
Vice-Chancellor  then  said:  “Where  the  legal  Title  is  under  such 
suspicious  Circumstances,  a Court  of  Equity  may  well  pause  in 
directing  Partition : but  if  the  Title  is  clear,  a Partition  is  Matter 
of  Right.” 

It  is  evident  that  the  words  of  the  statute,  “shall  and  may 
be  coacted  and  compelled”,  were  considered  to  be  mandatory 
and  that  equity  viewed  the  matter  of  partition  in  the  same  light. 

In  31  Halsbury’s  Laws  of  England,  2nd  ed.  1938,  para.  692, 
pp.  29-39,  it  is  said  that  the  expressions  in  a statute,  “shall  and 
may”,  “shall  be  empowered”,  “it  shall  be  lawful  for”,  and  “may” 
simply,  though  primarily  permissive,  have  in  certain  circum- 
stances been  treated  as  mandatory.  Such  circumstances  are 
mentioned  in  the  judgment  of  Lord  Coleridge  in  Rex  v,  Mitchell 
et  al;  Ex  parte  Livesey,  [1913]  1 K.B.  561,  in  a consideration 
of  the  construction  of  the  word  “may”  as  used  in  a statute  then 
before  the  Court.  At  p.  570  he  said: 
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“Next  I would  refer  to  In  re  Baker,  Nichols  v.  Baker,  44 
Ch.  D.  262,  where  Cotton  L.J.  said:  ‘I  think  great  misconception 
is  caused  by  saying  that  in  some  cases  “may”  means  “must.”  It 
never  can  mean  “must”  so  long  as  the  English  language  retains 
its  meaning;  but  it  gives  a power,  and  then  it  may  be  a question 
in  what  cases,  where  a judge  has  a power  given  him  by  the 
word  “may”,  it  becomes  his  duty  to  qxercise  it.’  That  only 
emphasizes  and  repeats  the  authorities  up  to  that  date  which 
decided  that  where  persons  have  a personal  right,  which  may 
be  extended  to  a public  right,  to  object  to  the  jurisdiction  of  a 
Court,  then,  if  the  Court  is  empowered  by  the  word  ‘may’  to 
accede  to  that  right,  the  word  ‘may’  is  compulsory  and  not 
discretionary.” 

In  Byall  v.  Byall,  [1942]  O.W.N.  339,  [1942]  3 D.L.R.  594, 
Mr.  Justice  Urquhart  made  reference  to,  and  quoted  a passage 
from,  the  judgment  of  Meredith  C.J.C.P.,  who  delivered  the  judg- 
ment of  the  Appellate  Division,  in  Morrison  v.  Morrison  (1917), 

39  O.L.R.  163,  34  D.L.R.  677,  to  the  effect  that  it  had  long  been 
held  that  even  the  Court  of  Chancery  had  no  power  to  refuse 
partition  to  one  who  was  within  his  right  in  seeking  it.  The 
learned  Chief  Justice  gave,  as  authority  for  this  statement,  the 
case  of  Baring  v.  Nash,  supra,  and  said  that  The  Partition  Act 
contains  nothing  to  the  contrary  but  rather  indicates  this  to  be 
the  proper  construction  of  the  statute. 

These  observations  would  appear  to  be  obiter.  The  question 
whether  the  Court  in  its  discretion  could  refuse  partition  was 
not  in  issue  in  the  appeal  in  the  Morrison  case.  An  order  of  the  I 
trial  judge  directing  an  issue  as  to  whether  a defendant  had  ! 
acquired  title  to  certain  land  was  reversed.  With  reference  to 
the  other  main  issues,  it  was  held  that  until  a widow  decided  to 
take  under  The  Dower  Act  and  not  under  The  Devolution  of 
Estates  Act  there  was  no  power  to  make  any  order  under  Rule 
615  for  partition  or  sale  of  land,  but,  until  dower  had  been 
assigned,  partition  could  not  be  had  under  the  Rule.  It  was  also 
held  that  the  interest  in  land  under  The  Partition  Act  must  be 
a property  interest. 

The  judgment  in  Szmando  v.  Szmando,  47  Man.  R.  397,  [1940] 

1 W.W.R.  21,  [1940]  1 D.L.R.  222,  also  cited  by  Urquhart  J.  in 
the  Byall  case,  was  based  also  on  the  decision  pronounced  more 
than  125  years  ago  in  Baring  v.  Nash  and  on  Morrison  v.  Morrison. 
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In  C.S.U.C.  1859,  c.  86,  s.  4,  it  is  provided  that  all  joint 
tenants,  tenants  in  common,  etc.,  “may  be  compelled  to  make  or 
suffer  partition”.  In  the  year  1869,  by  32  Viet.  c.  33,  s.  4,  it  was 
provided  that  “all  joint  tenants,  tenants  in  common  . . . shall 
and  may  be  compelled  to  make  or  suffer  partition”.  In  R.S.O. 
1877,  c.  101,  s.  4,  the  words  “shall  and”  are  omitted  and  the  section 
is  otherwise  identical  with  s.  4 of  the  1869  Act,  except  for  two 
very  minor  changes  (the  word  “on”  is  substituted  for  “thereon” 
and  the  word  “thereof”  is  inserted  after  the  word  “parts”). 

It  is  true  that  Rule  615  speaks  of  a person  “entitled  to  compel 
partition”  but  the  Rule  merely  sets  up  the  nature  of  the  procedure 
to  be  taken  when  the  provisions  of  the  statute  are  invoked.  It 
cannot  give  a more  extensive  right  than  is  given  by  the  Act 
itself. 

One  of  the  common  law  rules  for  the  construction  of  statutes 
is  that  it  may  be  presumed  that  words  are  not  omitted,  when 
they  have  been  used  in  a corresponding  clause  in  an  earlier 
statute,  without  reason:  31  Halsbury,  pp.  501-2.  I think  it  may 
be  held  that  the  word  “shall”  was  omitted  from  the  present 
Partition  Act  for  the  reason  that  it  was  the  intention  of  the 
Legislature  to  place  it  within  the  discretionary  power  of  the 
Court  to  determine  whether  partition  should  be  compelled  in 
any  particular  case. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellant:  Deacon  d Benevides,  Toronto. 

Solicitors  for  the  respondent:  Harries,  Houser  d Jones, 
Toronto. 
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[COURT  OF  APPEAL.] 

Thrush  V,  Read. 

Partnership — When  Constituted — Syndicate  Agreement — Purchase  and 
Sale  of  Mining  Claims — ‘^Carrying  on  a business  in  common  with  a 
view  of  profit” — Sale  of  Interest  by  One  Member  of  Syndicate  to 
Stranger — Position  of  Buyer — The  Partnership  Act,  R.S.O.  1937,  c. 
187,  ss.  2,  3,  31. 

R,  A and  B,  with  nine  others,  entered  into  an  agreement  wherein  they 
were  described  as  “the  members  of  the  Sawdust  Syndicate”,  recited 
that  they  had  staked  mining  claims  within  a defined  area,  and  agreed 
“that  all  claims  staked,  or  to  be  staked,  by  us,  or  by  or  for  future 
members  of  this  syndicate  ...  [in  the  designated  area]  shall  be  and 
are  the  property  of  the  syndicate  as  a whole,  in  which  each  member 
has  an  equal  share”.  The  agreement  further  provided  that  “new 
members”  might  be  admitted  to  the  syndicate  with  the  written  con- 
sent of  a majority  of  the  members  (provided  that  the  written  consent 
of  R and  A should  always  be  obtained),  “that  the  management  of  the 
syndicate  shall  rest  in  the  hands  of  [R  and  A]  until  such  time  as  their 
successors  are  appointed”,  and  that  R and  A should  have  power  “to 
do  such  things  and  make  such  arrangements  as  they  deem  fit  and 
necessary  for  the  welfare  of  the  syndicate”.  B was  appointed 
secretary-treasurer  “until  such  time  as  his  successor  is  appointed”. 

Held,  on  a true  construction  of  the  agreement,  and  in  view  of  all  the 
circumstances  disclosed  in  evidence,  it  should  be  held  that  the  parties 
to  the  agreement  became  partners  in  a joint  venture  and  not  merely 
co-owners  of  common  property.  The  evidence  disclosed  all  the  neces- 
sary ingredients  of  a partnership  as  defined  by  s.  2 of  The  Partner- 
ship Act,  in  that  the  parties  were  carrying  on  a business  in  common 
with  a view  of  profit.  Commissioners  of  Inland  Revenue  v.  Korean 
Syndicate,  Limited,  [1921]  3 K.B.  258,  applied;  Canadian  Bank  of 
Commerce  v.  Patricia  Syndicate  (1921),  51  O.L.R.  42,  affirmed  sub  nom.  ; 
Ross  V.  Canadian  Bank  of  Commerce  (1923),  54  O.L.R.  59,  referred  to. 
Accordingly  one  who  bought  part  of  B’s  interest,  did  not  become  a 
partner,  but  acquired  only  the  rights  set  out  in  s.  31  of  The  Partner- 
ship Act,  and  when  he  later  sold  his  rights  to  R,  R was  not  a trustee 
for  him  and  was  under  no  obligation  to  make  disclosure  to  him. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wilson  J.  i 

dismissing  the  action. 

3rd  and  4th  November  1949.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Roach  and  Bowlby  JJ.A- 

H.  F.  Parkinson,  K.C.,  and  W,  C.  Cuttell,  for  the  plaintiff, 
appellant. 

A.  G,  Slaght,  K C.,  and  R,  /.  Ferguson,  K.C.,  for  the  defendant, 
respondent. 

6th  March  1950.  The  judgment  of  the  Court  was  delivered 
by 

Roach  J.A.: — ^This  is  an  appeal  from  the  judgment  pro- 
nounced by  Mr.  Justice  Wilson  on  the  2nd  February  1949,  fol-  I 
lowing  the  trial  of  this  action  by  him  without  a jury.  j 

The  relevant  facts  out  of  which  the  action  arose  are  as  fol-  | 
lows : I 
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Under  date  the  6th  September  1939  Alex  P.  Read,  A.  McNiece 
Austin,  J.  E.  Brady  and  nine  other  men  entered  into  an  agree- 
ment under  seal  in  the  terms  following: 

“We,  the  undersigned,  hereinafter  called  the  members  of 
the  Sawdust  Syndicate,  having  staked  claims  in  the  townships 
of  Lesson,  Rennie  Stover  & Brackin  in  the  names  of  Frank  Irwin, 
Alex.  P.  Read,  Clement  Madore,  Alphonse  Desbiens,  Joe.  Des- 
biens,  Alelard  Desbiens,  Raymond  Desbiens,  J.  E.  Brady,  H.  A. 
Leak  & A.  E.  Read,  mutually  agree  and  covenant  that  all  claims 
staked,  or  to  be  staked,  by  us,  or  by  or  for  future  members  of 
this  syndicate  whether  in  our  own  names  or  in  other  names  in  the 
said  four  townships,  shall  be  and  are  the  property  of  the  syndicate 
as  a whole,  in  which  each  member  has  an  equal  share  except  as 
hereinafter  provided.  We  further  agree  that  new  members  may 
be  admitted  to  this  syndicate  with  the  written  consent  of  the 
majority  of  the  members  thereof,  provided  always  that  the 
written  consent  of  Messrs.  Alex.  P.  Read  and  A.  McNiece  Austin  is 
necessary  and  essential  to  the  admittance  of  any  new  members. 
We  further  agree  that  all  monies  advanced  by  any  of  the  under- 
signed or  to  be  advanced  by  them  or  by  any  new  member  or 
members  of  the  syndicate,  shall  be  a liability  on  the  books  of  the 
syndicate  and  shall  be  owing  to  and  payable  to  the  persons  ad- 
vancing such  monies. 

“We,  hereby  mutually  agree  that  the  management  of  the 
syndicate  shall  rest  in  the  hands  of  Messrs.  Alex.  P.  Read  and 
A.  McNiece  Austin  until  such  time  as  their  successors  are  ap- 
pointed, we  hereby  agree  and  empower  the  said  Alex.  P.  Read  and 
A.  McNiece  Austin  to  do  such  things  and  make  such  arrange- 
ments as  they  deem  fit  and  necessary  for  the  welfare  of  the 
syndicate  and  this  agreement  shall  constitute  their  good  and 
sufficient  authority  to  perform  such  acts  and  incur  such  liabilities 
and  transfer  such  assets  either  in  whole  or  in  part  without  any 
further  authority  from  the  undersigned  or  from  any  future  mem- 
ber or  members  of  this  syndicate,  and  for  all  such  acts,  done  or 
to  be  done,  we  hold  them  blameless. 

“This  agreement  hereby  cancels  and  renders  null  and  void 
and  all  previous  agreements  regarding  mining  claims  in  the  afore- 
mentioned townships,  entered  into  by  any  of  the  undersigned. 


278 


Ontario  Reports. 


[1950] 


“The  books  and  accounts  of  the  syndicate  are  to  be  kept  by 
J.  E.  Brady  and  he  is  hereby  appointed  Secretary-Treasurer  of 
the  syndicate  until  such  time  as  his  successor  is  appointed.” 

By  an  agreement  dated  the  16th  December  1939  Read  and 
Austin,  who  were  the  managers  of  the  syndicate  under  the  fore- 
going agreement,  granted  to  Macassa  Mines  Limited  an  option  to 
purchase  25  mining  claims  which  were  the  property  of  the 
syndicate.  In  the  view  I take  of  this  case  the  terms  of  that 
option  are  not  important.  It  will  suffice  to  say  that  the  terms 
thereof  were  amended  on  26th  December  1939  and  again  on 
24th  March  1940.  Between  the  date  of  the  option  agreement  and 
the  fall  of  1940  Macassa  Mines  Limited  made  certain  payments 
to  the  syndicate  and  did  certain  exploratory  work  on  the  claims. 

In  the  fall  of  1940  Macassa  Mines  Limited  decided  against  exer- 
cising its  option  on  the  original  terms  as  amended.  Negotiations 
followed  and  finally  by  an  agreement  dated  30th  November  1940  ! 
Macassa  Mines  Limited  purchased  the  claims  for  a consideration  | 
of  $20,000  in  cash  and  150,000  shares  of  a company  which  it  | 
caused  to  be  incorporated  under  the  name  of  Renable  Mines 
Limited  and  the  claims  were  transferred  to  that  company. 

Under  date  the  20th  January  1940  Brady,  one  of  the  original 
members  of  the  syndicate,  for  a consideration  of  $500  cash, 
assigned  to  the  plaintiff  “one-half  [his]  right,  title  and  interest 
in”  the  syndicate  agreement  and  “one-half  interest  in  all  agree- 
ments or  contracts  made  thereunder  by  the  Managers  of  Sawdust 
Syndicate,  together  with  one-half  [his]  right,  title  and  interest  | 
in  and  to”  the  unpatented  mining  claims.  A copy  of  the  syndicate  j 
agreement  was  attached  to  that  assignment.  j 

Under  date  the  5th  February  1940  the  plaintiff  assigned  to  | 
his  solicitor,  for  a consideration  of  $250  cash,  one-half  of  the  j 
right,  title  or  interest  which  he  had  acquired  from  Brady.  A | 
copy  of  the  original  syndicate  agreement  was  also  attached  to  that  j 
assignment. 

Under  date  the  29th  June  1940  the  plaintiff,  for  a considera- 
tion of  $400  cash,  assigned  to  Read  the  balance  of  the  rights, 
title  or  interests  which  he  had  acquired  from  Brady. 

In  this  action  the  plaintiff  alleged  that  at  the  time  of  the  sale 
by  him  to  the  defendant  the  defendant  was  a trustee  for  the 
plaintiff;  that  the  defendant  as  such  trustee  had  knowledge  of 
material  facts  concerning  the  value  of  the  claims  and  he  failed  I 
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to  disclose  the  same  to  the  plaintiff.  The  plaintiff  therefore 
claimed  : 

(a)  a declaration  setting  aside  that  sale; 

(b)  an  accounting  by  the  defendant  of  all  benefits  received 
by  him  as  the  purported  owner  of  the  interests  acquired  from 
the  plaintiff;  and 

(c)  judgment  for  the  amount  of  those  benefits  as  they 
might  be  determined  on  such  accounting. 

The  defendant  denies  that  he  was  a trustee  for  the  plaintiff 
and  in  that  connection  relies  upon  the  terms  of  the  syndicate 
agreement  and  alleges  that  the  plaintiff  neither  asked  for  nor 
received  the  consents  of  other  members  of  the  syndicate,  including 
Read  and  Austin,  to  his  becoming  a member  thereof.  The 
defendant  also  alleges  that,  in  any  event,  he  made  full  disclosure 
to  the  plaintiff.  The  defendant  also  pleads  that  the  plaintiff’s 
claim,  if  any,  is  barred  by  the  Statute  of  Limitations. 

The  learned  trial  judge  found  as  a fact  on  conflicting  evidence 
that  the  defendant  had  made  full  disclosure  to  the  plaintiff  of 
all  the  information  he  had  at  the  time  of  the  sale;  that  as  of 
the  time  of  the  sale  the  value  of  the  claims  was  speculative  and 
that  the  defendant  paid  the  plaintiff  the  full  value  of  the  plaintiff’s 
interests  as  of  that  date. 

It  is  important  that  the  legal  relationship  between  the  mem- 
bers of  the  syndicate  be  first  determined.  Were  they  merely 
co-owners  or  were  they  partners? 

In  my  opinion,  on  a true  construction  of  the  agreement,  and 
having  regard  to  all  the  circumstances,  it  should  be  held  that  the 
parties  to  that  agreement  intended  to  become,  and  thereby  be- 
came, partners  in  a joint  venture  and  that  therefore  they  were 
not  merely  co-owners  of  common  property. 

Section  2 of  The  Partnership  Act,  R.S.O.  1937,  c.  187,  de- 
fines a partnership  as  “the  relation  which  subsists  between  per- 
sons carrying  on  a business  in  common  with  a view  of  profit”. 

The  Act  also  prescribes,  in  s.  3,  certain  rules  of  a negative 
nature  for  determining  whether  a partnership  does  or  does  not 
exist  and  among  them  is  this,  namely,  that  joint  property,  com- 
mon property  or  part  ownership  does  not  of  itself  create  a 
partnership  as  to  anything  so  held  or  owned,  whether  the 
tenants  or  owners  do  or  do  not  share  in  profits  made  by  the 
use  thereof. 
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In  addition  to  the  joint  ownership  created  by  the  agreement, 
it  becomes  necessary  therefore  to  find  within  that  agreement  an 
intention  on  the  part  of  the  parties  thereto  to  carry  on  a business 
in  common  with  a view  of  profit. 

This  much  is  certain,  that  whatever  was  to  be  done  under 
that  agreement  was  to  be  the  joint  and  common  effort  and  ac- 
tivity of  the  parties  to  it  acting  through  Read  and  Austin.  I am 
not  in  any  doubt  that  whatever  was  to  be  done  was  to  be  for  gain 
or  profit. 

Then  did  that  which  the  parties  intended  should  be  done 
and  which  the  syndicate  actually  did  amoimt  to  carrying  on  a 
business? 

The  powers  given  to  Read  and  Austin  were  extensive.  They 
were  authorized  to  do  such  things  and  make  such  arrangements 
as  they  might  deem  fit  and  necessary  for  the  welfare  of  the 
syndicate.  These  mining  claims,  each  limited  in  area  and  with 
different  owners,  were  combined  under  one  ownership.  Those 
“things”  which  Read  and  Austin  were  authorized  to  do  and  the 
“arrangements”  which  they  were  authorized  to  make  for  the 
“welfare”  of  the  syndicate  would  include,  if  Read  and  Austin  j 
deemed  it  advisable,  at  least  the  further  prospecting  of  those 
combined  claims  and  that  they  should  be  sampled  and  tested  and 
the  findings  on  one  correlated  to  the  others,  all  with  a view  to 
gathering  information  from  which  it  would  be  possible  to  form 
some  estimate  of  their  combined  value,  if  for  no  other  purpose, 
at  least  for  the  purpose  of  attempting  to  sell  them.  I see  no 
reason  why  the  powers  granted  to  Read  and  Austin  should  be 
considered  as  less  extensive  than  that.  That  a possible  sale  was 
contemplated  I think  is  clear  from  the  fact  that  the  specific 
power  was  granted  to  Read  and  Austin  to  transfer  assets  either 
in  whole  or  in  part. 

The  fact,  if  it  is  a fact,  that  between  6th  September  1939, 
being  the  date  of  the  syndicate  agreement,  and  16th  December 
of  that  year,  that  being  the  date  of  the  option  granted  to  Macassa 
Mines  Limited,  the  syndicate  did  not  itself  do  any  exploration 
work  on  the  claims  would  not  mean  that  in  that  interval  the 
syndicate  was  not  carrying  on  business.  Its  business  consisted  of 
doing  what  was  necessary  to  carry  out  the  purpose  for  which  the 
syndicate  was  created.  If,  in  accomplishing  that  purpose,  instead 
of  the  syndicate  itself  doing  such  exploratory  work.  Read  andj 
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Austin  elected  to  grant  an  option  to  Macassa  Mines  Limited 
which  would  result  in  that  company  doing  the  work  which  other- 
wise the  syndicate  would  be  required  to  do,  the  syndicate  was 
still  doing  what  was  necessary  to  carry  out  its  purposes. 

This  partnership  was  given  a firm  name.  It  had  two  managers 
and  a secretary-treasurer.  Each  member  was  restrained  from 
holding  as  his  own  any  claims  which  he  might  thereafter  stake 
in  any  of  the  four  named  townships;  such  claims  too  were  to  be 
the  property  of  the  syndicate.  Agency  on  the  part  of  each 
member  for  the  whole  group  in  any  such  staking  is  thereby  made 
clear. 

Restrictions  were  imposed  on  the  right  of  the  members  to 
alienate  their  shares.  Such  a restriction  is  not  consistent  with 
mere  co-ownership.  One  co-owner  can,  without  the  consent  of 
the  others,  transfer  his  interest  to  a stranger  so  as  to  put  that 
stranger  in  the  same  position  as  regards  the  other  owners 
as  the  transferor  was  in  before  the  transfer.  The  restriction 
specifically  imposed  by  the  agreement  indicates  the  intention  of 
the  parties  that  this  was  not  to  be  a mere  case  of  co-ownership. 

A case  very  much  in  point  is  Commissioners  of  Inland  Revenue 
V.  Korean  Syndicate,  Limited,  [1921]  3 K.B.  258.  In  that  caise  the 
defendant  company  had  among  its  objects  “To  apply  for,  purchase 
or  otherwise  acquire  concessions,  rights  and  privileges  of  any 
and  every  kind  for  or  in  relation  to  mining  . . . and  to  work, 
exploit,  and  turn  the  same  to  account  ...”  The  syndicate 
acquired  a half  right  to  a concession  in  Korea  on  which  was 
situate  a gold  mine.  The  title  to  this  concession  was  held  jointly 
by  the  syndicate  and  an  American  firm  under  the  terms  of  a 
special  agreement  which  provided,  in  part,  that  the  syndicate 
should  use  its  best  endeavours  to  turn  the  concession  to  profitable 
account  in  such  manner  as  it  might  think  to  the  best  interest 
of  aU  parties. 

In  1908  the  syndicate  entered  into  an  agreement  with  a com- 
pany formed  by  the  American  firm.  The  agreement  was  des- 
I cribed  as  a lease  between  the  syndicate  as  lessors  and  the 
I company  as  lessee.  Under  the  terms  of  that  so-called  lease,  the 
I lessee  agreed  to  work  and  develop  the  property  diligently  and 
I to  pay  the  lessors  8 per  cent,  of  the  net  profit  from  the  working 
i of  the  property. 
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One  of  the  questions  in  that  case  was  whether  the  syndicate 
was  liable  for  excess  profits  tax  on  the  money  received  by  it 
from  the  lessee  and  that  depended  on  whether  or  not,  in  the 
circumstances,  the  syndicate  could  be  said  to  have  been  carrying 
on  a business  within  the  meaning  of  the  taxing  Act. 

At  p.  270  Lord  Sterndale  M.R.  asked  this  question:  “Now 
what  is  the  business  referred  to  in  the  memorandum  and  in  the 
articles?”  He  answered  it  at  once  by  saying:  “It  seems  to  me 
that  it  is  the  business  of  doing  what  is  necessary  to  carry  out 
the  objects  which  the  Syndicate  elects  to  carry  out.” 

He  then  referred  to  the  acquisition  by  the  syndicate  of  a half 
interest  in  the  concession  and  the  agreement  with  the  American 
firm  and  the  so-called  lease  and  gave  it  as  his  opinion  that: 
“ ...  if  a company  comes  into  existence  for  the  very  purpose  of 
acquiring  concessions  and  turning  them  to  account,  it  is  im- 
possible to  say  that  that  is  not  such  a business  as  is  contemplated 
by  . . . [the  Act.]” 

It  had  been  argued  that  if  the  syndicate  had  been  an  individual 
he  would  not  have  been  carrying  on  a business.  Dealing  with  that 
argument  Lord  Sterndale  said  at  p.  273:  “I  do  not  think  it  would 
have  been  at  all  clear,  if  the  Syndicate  were  an  individual,  that 
he  was  not  carrying  on  a business;  and  for  this  reason.  You 
would  have  to  see  what  he  was  doing  and  why  he  was  doing  it, 
and  if  he  was  doing  it  under  the  circumstances  in  which  the 
Syndicate  was  doing  it — namely,  trying  to  attain  the  object  of 
acquiring  a concession  and  turning  the  same  to  account — then 
I think  he  might  very  well  be  carrying  on  a business.” 

In  the  language  of  that  case  I think  the  business  of  the 
Sawdust  Syndicate  might  shortly  be  described  as  that  of  ac- 
quiring concessions,  rights  and  privileges  in  relation  to  mining 
and  turning  the  same  to  account.  See  also  in  our  own  courts: 
Canadian  Bank  of  Commerce  v.  Patricia  Syndicate  (1921),  51 
O.L.R.  42,  64  D.L.R.  663,  and  on  the  appeal  to  the  Privy  Council, 
sub  nom.  Ross  v.  Canadian  Bank  of  Commerce,  54  O.L.R.  59, 
[1923]  3 D.L.R.  399. 

The  transfer  by  Brady  to  the  plaintiff  did  not  make  the 
plaintiff  a partner  and  because  he  was  not  a partner  there  was 
no  duty  on  Read  to  make  any  disclosures  to  him.  The  question 
of  the  extent  of  the  disclosures  actually  made  is,  therefore, 
irrelevant.  The  transfer  to  the  plaintiff  gave  him  only  those 
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rights  set  out  in  s.  31  of  The  Partnership  Act  which  reads  as 
follows : 

“(1)  An  assignment  by  any  partner  of  his  share  in  the 
partnership,  either  absolute  or  by  way  of  mortgage  or  redeem- 
able charge,  does  not,  as  against  the  other  partners,  entitle  the 
assignee,  during  the  continuance  of  the  partnership,  to  interfere 
in  the  management  or  administration  of  the  partnership  business 
or  affairs,  or  to  acquire  any  accounts  of  the  partnership  trans- 
actions, or  to  inspect  the  partnership  books,  but  entitles  the 
assignee  only  to  receive  the  share  of  profits  to  which  the  assign- 
ing partner  would  otherwise  be  entitled,  and  the  assignee  must 
accept  the  account  of  profits  agreed  to  by  the  partners. 

“ (2)  In  the  case  of  a dissolution  of  the  partnership,  whether 
as  respects  all  the  partners  or  as  respects  the  assigning  partner, 
the  assignee  is  entitled  to  receive  the  share  of  the  partnership 
assets  to  which  the  assigning  partner  is  entitled  as  between  him- 
self and  the  other  partners,  and,  for  the  purpose  of  ascertaining 
that  share,  to  an  account  as  from  the  date  of  the  dissolution.” 

For  the  foregoing  reasons,  in  my  opinion  this  appeal  should 
be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiffs  appellant:  William  C.  Cuttells 
Toronto. 

Solicitors  for  the  defendant ^ respondent:  Slaght^  Fergusons 
Boland  d Slaghts  Toronto. 
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[COURT  OF  APPEAL.] 

Hopper  V.  The  County  of  Bruce* 

Highways — Municipal  Liability  for  Non-repair — Absence  of  Guard  Rail 
on  Bridge — Special  Exemption  from  Liability — The  Municipal  Act, 
R.S.O.  1937,  c.  266,  s.  480(1),  (2a)  (as  enacted  by  1939,  c.  30,  s.  33). 

Per  Laidlaw  and  Hogg  JJ.A.:  Subs.  2a  of  s.  480  of  The  Municipal  Act, 
as  enacted  in  1939,  should  be  read  as  if  it  were  divided  into  two 
separate  parts,  providing  that  no  action  shall  be  brought  against 
a municipality  to  recover  damages  either  (1)  caused  by  the  presence 
or  absence  or  insufficiency  of  any  wall,  fence,  guard  rail,  railing  or 
barrier,  or  (2)  caused  by  or  on  account  of  any  construction,  obstruc- 
tion, etc.,  adjacent  to  or  in,  along  or  upon  any  highway  or  any  part 
thereof  not  within  the  travelled  portion.  The  first  part  of  the  sub- 
section is  not  to  be  restricted  in  its  application  by  the  concluding 
words  (“adjacent  to  or  in”,  etc.)  of  the  second  part. 

The  plaintiff’s  son  was  drowned,  apparently  as  the  result  of  riding  his 
bicycle  over  the  edge  of  a bridge  forming  part  of  a highway  under 
the  jurisdiction  of  the  defendant  municipality.  There  had  formerly 
been  a railing  at  the  sides  of  the  bridge,  formed  by  cables  supported 
by  posts,  but  this  had  disappeared  and  at  the  time  of  the  accident 
there  was  nothing  at  the  sides  of  the  bridge  except  a curb  some  9 to 
12  inches  in  height.  No  one  saw  the  accident,  and  there  was  no  evidence 
that  the  surface  of  the  bridge  was  in  a slippery  condition,  as  alleged 
in  the  statement  of  claim. 

Held,  the  plaintiff  could  not  succeed  in  her  action. 

Per  Laidlaw  and  Hogg  JJ.A.:  There  was  evidence  to  support  a finding 
that  the  omission  to  replace  the  railing  amounted  to  a state  of  dis- 
repair and  a breach  of  the  municipality’s  duty  under  s.  480(1),  and 
it  was  open  to  the  tribunal  of  fact  to  find  that  had  the  railing  been 
in  place  the  accident  would  not  have  happened.  It  must  therefore  be 
concluded,  these  findings  having  been  made,  that  the  absence  of  a 
proper  railing  was  the  cause  of  the  accident  and  of  the  plaintiff’s 
damages.  But  the  action  came  directly  within  the  first  part  of  s.  480  I 
(2a),  and  must  fail  on  that  ground  alone.  | 

Per  Aylesworth  J.A.:  The  action  must  fail  upon  the  simple  ground  j 
that  the  plaintiff  failed  to  prove  that  the  alleged  state  of  disrepair 
of  the  highway  caused  or  contributed  to  the  fatality. 

An  appeal  by  the  defendant  from  a judgment  of  Smily  J., 
after  a trial  without  a jury. 

3rd  November  1949.  The  appeal  was  heard  by  Laidlaw, 
Hogg  and  Aylesworth  JJ.A. 

E.  L.  Haines,  K.C.,  for  the  defendant,  appellant:  The  trial 
judge  found  that  the  plaintiff’s  son  had  met  his  death  without 
negligence  on  his  part,  and  that  the  accident  had  been  caused 
by  the  absence  of  a guard  rail  along  the  side  of  the  bridge,  above 
the  curbing.  The  absence  of  a guard  rail,  in  the  circumstances,  was 
not  a state  of  disrepair  for  which  we  could  be  held  liable.  Regard 
must  be  had  to  the  locality,  the  use  of  the  road  by  members  of  the 
public,  and  the  requirements  of  the  public  using  the  road.  This 
is  the  main  highway  in  the  county  of  Bruce  between  the  old 
Elora  Road  and  the  town  of  Southampton.  Only  seven  children, 
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going  to  the  nearby  school,  have  occasion  to  cross  the  bridge  on 
foot,  and  the  main  use  of  the  highway  is  for  vehicular  traffic. 
The  curbing  is  readily  discernible,  as  is  the  absence  of  a guard 
rail,  and  everyone  concerned  in  this  matter  knew  that  there  was 
no  guard  rail.  It  is  significant  that  the  accident  took  place  in 
broad  daylight.  There  are  situations  similar  to  this  all  over 
Ontario. 

The  law  is  clearly  set  out  in  Foley  et  al.  v.  The  Tonmship  of 
East  FJamhorough  (1898),  29  O.R.  139,  reversed  (1899),  26 
O.A.R.  43.  The  decision  in  Groves  et  al.  v.  The  County  of  Went- 
worth ^ [1939]  O.R.  138,  [1939]  2 D.L.R.  375,  was  immediately 
before  the  enactment  of  s.  480  (2a)  of  The  Municipal  Act,  R.S.O. 
1937,  c.  266,  by  1939,  c.  30,  s.  33.  A distinction  is  to  be  made 
between  accidents  happening  in  daylight  and  those  that  happen 
at  night:  The  County  of  Hastings  v.  Clinton  et  al.,  [1924]  S.C.R. 
195,  at  201,  205,  [1924]  2 D.L.R.  217.  I rely  also  on  Raymond 
V.  The  Township  of  Bosanquet  (1919),  59  S.C.R.  452,  50  D.L.R. 
560;  Gihbs  v.  The  King  (1927),  32  O.W.N.  3;  Horan  v.  The  Town- 
ship of  Albion,  [1940]  O.W.N.  517. 

There  is  no  evidence  here  as  to  what  happened.  There  is 
nothing  to  show  how  the  accident  occurred,  and  in  particular 
there  is  no  evidence  that  it  was  occasioned  in  any  way  by  the 
absence  of  a guard  rail,  or  that  it  was  not  due  entirely  to  the 
boy’s  negligence.  The  allegation  that  the  surface  of  the  highway 
was  icy  was  not  proved,  and  must  not  be  considered  as  a factor 
in  the  case.  Even  if  it  is  assumed  that  we  were  negligent,  there 
is  nothing  to  link  that  negligence  with  the  injury  suffered: 
Wakelin  v.  The  London  and  South  Western  Railway  Company 
(1886),  12  App.  Cas.  41. 

In  any  event,  s.  480  (2a)  of  The  Municipal  Act,  as  enacted  in 
1939,  is  a complete  bar  to  the  plaintiff’s  action.  The  “travelled 
portion”  of  the  highway  does  not  mean  the  shoulder:  Horan  v. 
The  Township  of  Albion,  supra.  I rely  also  on  Schoeni  et  al.  v. 
King  et  al,  [1943]  O.R.  478  at  488,  [1943]  4 D.L.R.  536,  affirmed 
[1944]  O.R.  38,  [1944]  1 D.L.R.  326. 

The  “General  Specifications  for  Highway  Bridges”,  1935,  do 
not  cover  the  requirements  here  sought  to  be  set  up,  and  even 
if  they  did,  they  could  not  give  a foundation  for  a civil  action: 
Taylor  v.  People’s  Loan  and  Savings  Corporation,  62  O.L.R.  564, 
[1928]  4 D.L.R.  598,  reversed  63  O.L.R.  202,  [1929]  1 D.L.R. 
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160,  which  was  affirmed  [1930]  S.C.R.  190,  [1930]  2 D.L.R.  891; 
Jacob  V.  The  Town  of  Tilbury,  [1940]  O.W.N.  530,  [1941]  1 
D.L.R.  456. 

The  damages  awarded  were  excessive. 

Wilfred  Judson,  K.C.,  for  the  plaintiff,  respondent:  The 

learned  trial  judge  was  influenced  by  the  fact  that  for  at  least 
20  years  before  this  accident  there  had  been  a guard  rail  formed 
of  heavy  strands  of  steel  wire,  and  that  these  were  removed 
shortly  before  the  accident.  The  Wakelin  case,  supra,  is  dis- 
tinguishable, since  there  the  plaintiff  voluntarily  walked  on  the 
railway  track. 

In  the  case  of  non-repair  a prima  facie  liability  is  established 
as  soon  as  the  defect  is  shown:  Sandlos  v.  Township  of  Brant 
(1921),  49  O.L.R.  142,  58  D.L.R.  673;  McCormick  v.  Township 
of  Caledon  (1923),  55  O.L.R.  93.  The  trial  judge  was  entitled 
to  find  that  there  was  non-repair,  and  then  to  require  the  de- 
fendant to  discharge  the  onus  of  proving  that  the  accident  had 
not  resulted  from  that  non-repair : Groves  et  dl.  v.  The  County  of 
Wentworth,  supra.  Gibbs  v.  The  King,  supra,  was  a highway 
case,  and  not  referable  to  a bridge.  I refer  also  to  Huth  v.  City  j 
of  Windsor  (1915),  34  O.L.R.  542,  24  D.L.R.  875.  I 

The  “General  Specifications”  referred  to  by  counsel  for  the 
appellant,  even  if  they  were  not  in  force,  show  the  standard  to 
be  expected  of  municipalities  in  the  construction  of  bridges. 
Whether  or  not  they  were  in  force  when  the  bridge  was  built, 
they  were  in  force  when  the  duty  to  reconstruct,  consequent  upon 
the  state  of  non-repair,  arose,  and  should  have  been  followed  in 
the  reconstruction. 

This  is  the  first  time  that  the  Court  has  had  to  consider  s. 
480  (2a)  of  The  Municipal  Act.  What  was  said  about  it  in  Jacob 
V.  The  Town  of  Tilbury,  supra,  was  obiter  only. 

E.  L.  Haines,  K.C.,  in  reply:  The  Sandlos  case,  supra,  merely 
held  that  once  a hole  in  the  road  is  proved  to  exist  the  onus  is  j 
shifted.  It  is  still  necessary  to  show  that  the  non-repair  (if  any  | 
existed)  was  a contributory  cause  of  the  accident.  I 

I rely  on  The  George  Matthews  Company  v.  Bouchard  (1898),  j 
28  S.C.R.  580;  Smith  v.  Baker  and  Sons  (1889),  5 T.L.R.  518  ! 
(reversed  [1891]  A.C.  325),  cited  in  The  Montreal  Rolling  Mills  | 
Company  v.  Corcoran  (1896),  26  S.C.R.  595  at  600;  Reed  v.  j 
Ellis  (1916),  38  O.L.R.  123,  32  D.L.R.  592.  ! 
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8th  March  1950.  Laidlaw  J.A.: — This  is  an  appeal  by  the 
defendant  from  a judgment  of  Mr.  Justice  Smily  pronounced 
on  the  28th  April  1949,  whereby  it  was  ordered  that  the  respond- 
ent recover  from  the  appellant  the  sum  of  $2,500  and  costs.  The 
action  was  brought  pursuant  to  the  provisions  of  The  Fatal 
Accidents  Act,  R.S.O.  1937,  c.  210,  by  the  mother  of  the  late 
William  Hopper,  aged  14  years,  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  his  death. 

There  is  little  or  no  dispute  as  to  the  facts.  The  deceased  lived 
with  his  parents  on  a farm  fronting  on  Flora  Road,  in  the  county 
of  Bruce.  On  the  morning  of  16th  December  1948  he  left  his  home 
to  go  to  school.  He  was  riding  a bicycle.  He  did  not  arrive  at 
the  school  and  his  absence  was  not  known  to  his  father  until 
after  4 o’clock  in  the  afternoon.  His  father  made  inquiries  and 
commenced  a search  at  once.  He  found  the  bicycle  on  the  ice 
covering  a stream  that  flowed  under  a bridge  forming  part  of 
Flora  Road.  There  was  a hole  in  the  ice  a short  distance  from 
the  bicycle,  and  the  boy’s  body  was  recovered  from  the  water 
near  the  hole. 

The  allegations  made  by  the  plaintiff  in  the  action  were  that 
while  crossing  the  bridge,  the  bicycle  ridden  by  the  deceased 
“slipped  on  the  icy  surface  of  the  Highway  across  such  bridge”, 
that  “it  was  the  duty  of  the  Defendant  Corporation  to  maintain 
and  keep  in  repair  such  bridge  and  the  Highway  crossing  the 
same”,  that  “the  Defendant  Corporation  failed  to  keep  in  repair 
the  said  bridge  and  the  Highway  crossing  the  same,  and  the 
death  of  the  said  William  Hopper  was  caused  solely  by  reason 
of  the  non-repair  of  such  bridge  and  the  Highway  crossing  the 
same”.  It  was  alleged  that  the  non-repair  consisted  of  “the 
complete  absence  of  a railing,  guard  rail  or  other  protection  along 
the  west  side  of  such  bridge  at  a dangerous  place,  and  also  con- 
sisted of  the  slippery  and  icy  condition  of  the  surface  of  the 
' Highway  across  such  bridge  at  a dangerous  place”.  The  plaintiff, 
: in  the  statement  of  claim,  set  forth  that  “such  non-repair  at  a 
; dangerous  place  on  the  Highway  amounted  to  a trap”.  Alterna- 
I tively  the  plaintiff  alleged  “that  the  death  of  the  said  William 
! Hopper  was  caused  by  reason  of  the  absence  of  a guard  rail, 
I railing,  or  other  protection  along  the  west  side  of  such  bridge”. 
The  plaintiff  expressly  pleaded  the  provisions  of  The  Municipal 
i Act,  R.S.O.  1937,  c.  266,  s.  480(1). 


3 9— [1950]  O.R. 


288 


Ontario  Reports. 


[1950] 


There  is  no  evidence  that  the  travelled  portion  of  the  highway 
formed  by  the  deck  of  the  bridge  was  in  an  icy  condition  or  that 
the  condition  of  the  surface  of  the  highway  was  a cause  of  the 
accident.  There  is  no  evidence  to  indicate  that  the  bicycle  got 
out  of  the  control  of  the  deceased  or,  if  he  did  in  fact  lose  control 
of  it,  to  show  the  cause  of  his  doing  so.  It  appears,  however,  that 
there  were  bicycle-wheel  marks  in  the  snow  on  the  west  side  of 
the  roadway  at  a point  a little  over  half-way  across  the  bridge. 
The  marks  started  at  a point  about  a foot  or  a foot  and  a half 
from  the  edge  of  the  paved  portion  of  the  roadway,  and  ran  in 
a fairly  straight  line  in  a south-westerly  direction  at  an  angle 
of  about  40  to  45  degrees  towards  the  side  of  the  bridge.  The 
marks  were  about  3 or  4 feet  long,  and  ended  about  6 or  8 inches 
from  a curb  forming  part  of  the  bridge.  The  curb  extends  along 
each  side  of  the  bridge  and  is  about  9 inches  to  12  inches  in  height 
above  the  surface  of  the  road.  The  pavement  of  the  highway 
on  the  deck  of  the  bridge  does  not  extend  the  full  width  from 
east  to  west  between  the  curb.  There  is  a space  of  about  2i/> 
feet  between  the  edge  of  the  pavement  and  the  curb  on  each  side. 

At  one  time  there  was  a post,  about  3 to  3%  f^et  in  height, 
located  at  the  north  and  south  ends  of  each  curb,  and  two  cables 
were  strung  between  the  posts,  parallel  with  the  roadway,  to 
form  a fence  along  the  top  of  the  curb.  In  1948  a motor  vehicle 
crashed  into  the  fence  on  the  west  side  of  the  bridge  and  broke 
it  down.  It  was  not  replaced  afterwards. 

Counsel  for  the  appellant  argues  “that  the  absence  of  a guard 
rail  on  top  of  the  curbing  on  this  bridge  on  this  highway  is  not  a 
state  of  disrepair”.  It  is,  of  course,  well  known  and  beyond 
controversy  that  in  considering  the  question  whether  a corpora- 
tion has  failed  to  keep  a highway  or  bridge  in  repair  as  required 
by  s.  480(1)  of  The  Municipal  Act,  the  Court  should  have  regard 
to  the  locality,  and  the  extent  and  kind  of  use  of  the  road 
made  by  the  public,  as  well  as  the  requirements  of  the  public. 
“ . . . what  would  be  considered  in  one  place  and  at  one  time 
neglect  of  the  municipality’s  duty  to  keep  the  highway  in  repair, 
at  another  time  and  place  may  not  be  so  considered”:  per  Robert- 
son C.J.O.  in  Jacob  v.  The  Town  of  Tilbury,  [1940]  O.W.N.  530  at 
532,  [1941]  1 D.L.R.  456. 

In  the  case  presently  under  consideration,  the  highway  was 
the  main  one  in  the  county  between  provincial  highway  No.  9 
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and  the  town  of  Southampton.  Its  principal  use  was  for  vehicular 
traffic,  and  only  a small  number  of  persons  had  occasion  to  travel 
on  foot  over  the  bridge  in  question.  The  curbing  along  each  side 
of  the  bridge  would  afford  some  protection  to  vehicular  traffic, 
but  I cannot  say  that  the  omission  of  the  corporation  to  replace 
the  railing,  which  once  was  in  place  on  the  west  side  of  the 
bridge,  did  not  constitute  a breach  of  duty  on  the  part  of  the 
municipality  to  keep  in  repair  the  bridge  and  the  highway  of 
which  it  formed  a part.  On  the  contrary,  it  is  my  view  that  the 
absence  of  a fence  or  railing  on  the  west  side  of  the  bridge 
amounted  to  a state  of  disrepair  and  a breach  of  the  statutory 
duty  of  the  municipality. 

It  was  then  argued  that  “there  is  no  reasonable  evidence  to 
permit  the  Court  to  ascertain  how  the  accident  happened,  nor 
that  it  was  not  due  to  the  negligence  of  the  deceased  or  some 
other  cause;  nor  that  the  absence  of  the  guard  rail  caused  the 
accident”.  It  is  quite  true  that  the  accident  occurred  in  daylight, 
that  the  deceased  was  not  a stranger  to  the  locality,  but  that, 
on  the  contrary,  it  was  well  known  to  him.  It  is  true,  too,  that 
there  is  no  evidence  to  show  “how  the  accident  happened”,  but 
it  is  stated  that  cables  on  the  west  side  of  the  bridge  “would  have 
helped”  to  prevent  the  accident — that  they  “should  have  broken 
the  fall”.  I think  it  would  be  open  to  a tribunal  of  fact  to  find  that 
if  the  fence  as  it  was  once  constructed  had  been  in  place  and 
properly  maintained  the  fatality  would  not  have  occurred.  There 
is  no  evidence  that  there  was  any  negligence  on  the  part  of  the 
deceased,  and  no  evidence  from  which  the  Court  could  properly 
draw  such  an  inference.  I must  conclude  that  the  absence  of 
the  fence  as  described  was  the  cause  of  the  accident  and  the 
damages  sustained  by  the  plaintiff. 

It  was  argued,  finally,  that  the  case  falls  within  the  provisions 
s.  480  (2a)  of  The  Municipal  Act,  as  enacted  by  1939,  c.  30,  s.  33, 
as  follows : 

“No  action  shall  be  brought  against  a corporation  for  the 
recovery  of  damages  caused  by  the  presence  or  absence  or  in- 
sufficiency of  any  wall,  fence,  guard  rail,  railing  or  barrier,  or 
caused  by  or  on  account  of  any  construction,  obstruction  or 
erection  or  any  situation,  arrangement  or  disposition  of  any  earth, 
rock,  tree  or  other  material  or  object  adjacent  to  or  in,  along  or 
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upon  any  highway  or  any  part  thereof  not  within  the  travelled 
portion  of  such  highway.” 

I find  much  difficulty  in  reaching  a conclusion  as  to  the 
proper  interpretation  and  scope  of  application  of  this  amending 
legislation.  It  was  passed  after  the  decision  in  Groves  et  al.  v.  The 
County  of  Wentworth,  [1939]  O.R.  138,  [1939]  2 D.L.R.  375, 
and  it  may  be  that  it  was  passed  because  of  the  decision  in  that 
case.  But,  be  that  as  it  may,  the  amendment  does  not  affect  the 
duty  to  repair  imposed  by  s.  480  of  the  Act.  It  only  restricts  the 
bringing  of  actions  for  damages:  per  Robertson  C.J.O.  in  Jacob 
V.  The  Town  of  Tilbury,  supra,  at  p.  534.  Counsel  for  the 
respondent  argues  that  the  amending  subsection  is  limited  in  its 
application  to  cases  where  the  presence  or  absence  or  insufficiency 
of  the  wall,  fence,  or  other  named  structure,  or  the  obstacles  or 
obstructions  listed  in  the  subsection,  are  “adjacent  to  or  in,  along 
or  upon  any  highway  or  any  part  thereof  not  within  the  travelled 
portion  of  such  highway”.  While  that  view  may  be  a possible 
one,  I cannot  read  the  language  of  the  subsection  so  as  to  give 
it  that  limited  application.  My  opinion  is  that  the  subsection 
should  be  read  as  though  it  were  divided  into  two  separate  parts, 
which  I number  and  restate  as  follows : 

I 

(1)  No  action  shall  be  brought  against  a corporation  for  i 
the  recovery  of  damages  caused  by  the  presence  or  absence  or 
insufficiency  of  any  wall,  fence,  guard  rail,  railing  or  barrier. 

(2)  No  action  shall  be  brought  against  a corporation  for  I 

I 

the  recovery  of  damages  caused  by  or  on  account  of  any  con-  j 

struction,  obstruction  or  erection  or  any  situation,  arrangement  j 

! 

or  disposition  of  any  earth,  rock,  tree  or  other  material  or  object 
adjacent  to  or  in,  along  or  upon  any  highway  or  any  part  thereof 
not  within  the  travelled  portion  of  such  highway.  | 

I think  each  part  of  the  subsection  as  I have  rewritten  it  is  | 
severable  from  the  other.  I cannot,  and  do  not,  limit  the  first  j 
part  by  the  concluding  words  of  the  second  part  and  thus  restrict  | 
the  application  of  the  whole  subsection.  It  follows  that,  in  my  j 
view,  the  present  case  falls  squarely  within  the  first  part  of  the 
subsection.  In  the  absence  of  any  evidence  that  the  surface  of  ! 
the  roadway  was  in  an  icy  condition  as  alleged  by  the  respondent,  j 
the  action  is  one  “for  the  recovery  of  damages  caused  by  the  • • • I 
absence  ...  of  any  . . . fence  . . . railing  or  barrier”.  The  || 
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bringing  of  such  an  action  is  expressly  prohibited  by  the  legis- 
lation. 

On  this  ground  only,  I would  allow  the  appeal  with  costs 
and  direct  that  the  judgment  in  the  Court  below  be  set  aside 
and  in  lieu  thereof  the  action  should  be  dismissed  with  costs. 

Hogg  J.A.: — The  facts  and  the  matters  in  issue  in  this 
appeal  are  fully  set  out  in  the  reasons  for  judgment  of  my 
brother  Laidlaw. 

The  circumstances  afford  evidence  which  warrants  an  infer- 
ence that  the  bicycle  of  the  deceased  boy  hit  the  low  parapet  or 
curb  at  the  edge  of  the  bridge,  and  as  a consequence  he  and  his 
bicycle  were  thrown  by  the  force  of  the  impact  over  this  curb  on 
to  the  ice  below,  because  of  the  absence  of  a railing  of  any  des- 
cription. As  was  said  by  Mr.  Justice  Girouard  in  The  Montreal 
Rolling  Mills  Company  v.  Corcoran  (1896),  26  S.C.R.  596,  there 
are  present  “presumptions  weighty,  precise  and  consistent”,  and 
it  is  possible  to  draw  the  inference  reasonably  that  it  was  the 
condition  in  which  the  bridge  was  allowed  to  remain  that  was 
the  cause  of  the  mishap.  In  Wilson  v.  The  Lincoln  Paper  Mills 
Manufacturing  Co.  Limited  (1900),  9 O.L.R.  119,  it  was  held 
that  the  defendant  was  liable  for  the  injuries  causing  the  death 
of  an  employee  notwithstanding  that  there  was  no  direct  evidence 
of  how  he  was  injured.  In  that  case  MacMahon  J.  said  at  p.  123: 
“ . . . if  there  was  contributory  negligence  . . . the  onus  of 
proving  it  rested,  in  the  first  place  on  the  defendants.”  Billing 
V.  Semmens  et  al.  (1904),  7 O.L.R.  340,  affirmed  8 O.L.R.  540, 
is  also  a case  in  point. 

Section  479(1)  of  The  Municipal  Act  reads  as  follows:  “Every 
iron,  steel,  concrete  or  stone  bridge  constructed  by  the  corpora- 
tion of  a county,  and  every  such  bridge  exceeding  twenty  feet 
clear  span  constructed  by  the  corporation  of  a township  shall 
be  designed  and  built  in  accordance  with  general  specifications 
approved  by  the  Department  of  Highways.”  General  specifica- 
tions for  highway  bridges,  as  referred  to  in  the  above  section, 
were  submitted  for  approval  on  the  18th  July  1935,  but  there 
is  no  evidence  before  us  showing  if  or  when  such  approval  was 
given  by  the  Department  of  Highways. 

In  general,  orders,  rules  and  regulations  made  in  pursuance 
of  the  provisions  of  a statute  have  the  force  of  law;  Craies  on 
Statute  Law,  4th  ed.  1936,  pp.  261-2;  Rex  v.  Singer,  [1941]  S.C.R. 
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111  at  114,  [1941]  1 D.L.R.  753,  75  C.C.C.  1,  per  Rinfret  J. 
(now  C.J.C.);  In  re  Gray  {Grey)  57  S.C.R.  150,  42  D.L.R.  1, 
[1918]  3 W.W.R.  111. 

Paragraph  59  of  the  general  specifications  provides  that: 
“substantial  railings  along  each  side  of  the  bridge  shall  be  pro- 
vided for  the  protection  of  traffic”,  and  paras.  178  to  182,  inclusive, 
deal  with  the  character  and  construction  of  such  railings. 

The  accident  happened  on  a county  road  but  there  is  no 
evidence  as  to  when  the  bridge  was  built,  nor  is  there  evidence 
that  it  was  constructed  by  the  corporation  of  the  County.  There 
does  not  arise  in  this  appeal  the  situation  that  would  be  present 
if  there  had  been  evidence  that  the  general  specifications  for 
highway  bridges  had  been  approved  as  provided  by  the  statute 
and  evidence  showing  when  and  by  what  municipal  body  the 
bridge  had  been  constructed. 

It  is  clear,  however,  that  the  evidence  might  be  such  in  some  ' 
future  action  that  s.  479(1)  of  the  statute  would  necessarily  j 
apply  and  a railing  would,  therefore,  be  required  along  the  edge  | 
of  the  bridge.  Furthermore,  s.  480(1)  enacts  that  every  highway  | 
and  bridge  shall  be  kept  in  repair.  In  the  interpretation  of  this  i 
section  the  Courts  have  held  that  there  must  be  a reasonable 
state  of  repair,  so  that  those  who  use  a road,  using  ordinary  care,  j 
may  pass  to  and  fro  upon  it  in  safety:  McCready  v.  The  County  j 
of  Brant,  [1939]  S.C.R.  278,  [1939]  3 D.L.R.  358.  But  s.  480(2a),  j 
as  enacted  in  1939,  bars  a right  of  action  for  damages  caused  by  i 
the  absence  or  insufficiency  of  a railing  along  the  edge  of  a bridge.  ; 

I think  it  may  readily  be  conceived  that  there  exist  bridges  i 
over  which  a considerable  number  of  persons  passing,  and  using  ! 
ordinary  care,  might  have  grave  difficulty  in  doing  so  in  safety  | 
in  the  absence  of  railings.  ! 

I agree  with  the  construction  placed  by  Mr.  Justice  Laidlaw  | 
upon  subs.  2a  of  s.  480  of  The  Municipal  Act,  and  concur  in  | 
his  conclusion  that  this  subsection  bars  a right  of  action  on  the  j 
part  of  the  respondent.  The  language  of  the  subsection  is  such 
that  its  reference  to  the  presence  or  absence  or  insufficiency  of 
a railing  along  the  edge  of  a bridge  is  not  affected  or  limited  by  ii 
its  reference  to  any  construction  “along  or  upon”  a highway.  ,' 
If  the  words  of  a statute  are  themselves  precise  and  un-| 
ambiguous,  no  more  is  necessary  than  to  expound  those  words  ) 
in  their  ordinary  and  natural  sense.  Craies,  op.  cit.,  p.  71, 
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expresses  the  following  opinion:  “ . . . the  language  of  Acts 
of  Parliament,  and  more  especially  of  modern  Acts,  must  neither 
be  extended  beyond  its  natural  and  proper  limits,  in  order  to 
supply  omissions  or  defects,  nor  strained  to  meet  the  justice  of 
an  individual  case.”  In  Gwynne  v.  Burnell  ef  al.  (1840),  7 Cl. 
& F.  572  at  696,  7 E.R.  1188,  Lord  Brougham  said,  in  speaking 
of  the  statute  43  Geo.  Ill,  c.  99:  “If  we  depart  from  the  plain 
and  obvious  meaning  on  account  of  such  views,  we  in  truth  do 
not  construe  the  Act  but  alter  it.”  The  remedy  for  contradictions, 
omissions  or  defects  rests  with  the  Legislature. 

I think  the  appeal  should  be  allowed  and  the  action  dismissed, 
with  costs. 

Aylesworth  J.A.: — My  brother  Laidlaw  in  his  reasons  for 
judgment  has  set  out  fully  the  salient  facts  in  this  case.  I agree 
that  the  appeal  must  be  allowed  and  the  action  dismissed,  both 
with  costs,  but  I reach  that  conclusion  upon  the  simple  ground 
that  the  plaintiff  has  failed  to  prove  that  the  alleged  state  of 
disrepair  of  the  highway  caused  or  contributed  to  the  fatality. 
As  no  one  witnessed  the  occurrence  the  plaintiff  was  required 
to  prove  such  facts  as  would  lead  reasonably  to  the  inference 
that  the  alleged  disrepair  was  in  whole  or  in  part  the  causa 
causans.  I think  the  evidence  falls  far  short  of  that  requirement 
and  supports  nothing  beyond  mere  speculation  as  to  how  the 
accident  happened.  This,  of  course,  is  not  enough  and  the  plaintiff 
must  fail. 

Having  reached  this  conclusion  on  the  evidence,  I find  it 
■ unnecessary  to  express  any  opinion  upon  any  of  the  other  points 
' advanced  in  the  argument  of  the  appeal. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 

Solicitors  for  the  plaintiff , respondent:  McLeod  A.  Craig, 
Walkerton. 

Solicitors  for  the  defendant ^ appellant:  Haines  & Haines ^ 
Toronto. 
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[COURT  OF  APPEAL.] 

Re  The  T*  Eaton  Company  Limited  and  The  City  of  London. 

Taxation  — - Municipal  Business  Assessment  — Departmental  Stores  — 

Value  of  Premises  — Construction  of  The  Assessment  Act,  R.S.O. 

1937,  c.  272,  s.  8(1)(/). 

Section  8(1)  (/)  of  The  Assessment  Act  provides  for  business  assessment 
of  persons  carrying  on  businesses  of  three  different  classes,  and  it  is 
only  in  respect  of  one  of  these  classes  that  the  assessed  value  of  the 
premises  in  which  the  business  is  carried  on  is  material.  The  three  ■ 
classes  or  kinds  of  business  are;  (1)  that  of  a departmental  store;  ; 
(2)  that  of  a retail  merchant  of  a defined  kind,  where  the  assessed  i 
value  of  the  premises  exceeds  $20,000;  and  (3)  that  of  a retail  coal  j 
or  wood  or  lumber  dealer,  etc.  Where,  therefore,  a person  admittedly  | 
carries  on  “the  business  of  what  is  known  as  a departmental  store”  1 
he  is  liable  to  assessment  under  s.  8(1)  (/)  irrespective  of  the  value  of  I 
the  premises.  I 

An  appeal  by  way  of  a special  case  stated  by  MacRae  Co.  i 
Ct.  J.,  of  the  County  Court  of  the  County  of  Middlesex.  | 

5th  December  1949.  The  appeal  was  heard  by  Laidlaw^,  | 
Aylesworth  and  Bowlby  JJ.A.  | 

G.  W.  Mason,  K.C.,  for  the  appellant : Both  the  natural  reading  j 
and  the  grammatical  construction  of  s.  8(1)  (/)  of  The  Assess- 
ment Act,  R.S.O.  1937,  c.  272,  make  it  clear  that  the  premises 
must  have  an  assessed  value  of  $20,000  before  the  paragraph  has  , 
any  application  at  all.  The  punctuation  is  clearly  consistent  only 
with  this  reading  of  the  paragraph. 

As  to  the  interpretation  of  taxing  statutes  generally,  I refer 
to  Maxwell  on  The  Interpretation  of  Statutes,  9th  ed.  1946,  p.  291; 
Craies  on  Statute  Law,  4th  ed.  1936,  p.  107;  The  Oriental  Bank 
Corporation  v.  Wright  (1880),  5 App.  Cas.  842  at  846. 

H.  R.  Davidson,  K.C.,  for  the  respondent:  If  the  intention  to 
tax  is  clear,  then  the  words  of  the  statute  should  not  be  too 
strictly  and  rigidly  construed. 

Para.  (/)  of  s.  8(1)  is  clearly  divisible,  and  the  $20,000  limita- 
tion applies  only  to  the  particular  business  of  a retail  merchant 
there  defined.  A departmental  store  is  subject  to  a 50  per  cent, 
assessment  whatever  the  assessed  value  of  the  premises.  The  use 
of  the  words  “or  of  ’ clearly  separates  the  categories. 

Some  help  may  be  derived  from  other  paragraphs  of  s.  8(1), 
none  of  which  uses  the  word  “premises”,  except  para,  (d),  where 
it  is  used  in  connection  with  an  exemption.  It  is  clearly  used  herej 
for  a particular  purpose. 

G.  W.  Mason,  K.C.,  in  reply. 


Cur,  adv.  vult. 
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9th  March  1950.  The  judgment  of  the  Court  was  delivered  by 

Laidlaw  J.A.: — The  assessed  value  of  premises  occupied  by 
the  appellant  in  the  city  of  London  for  the  purpose  of  carrying 
on  the  business  of  what  is  known  as  a departmental  store,  was 
$12,500,  and  the  assessor  assessed  the  appellant  for  business 
assessment  at  50  per  cent,  of  such  value  under  s.  8(1)  (/)  of  The 
Assessment  Act,  R.S.O.  1937,  c.  272.  An  appeal  by  the  appellant 
to  the  court  of  revision  was  dismissed,  and  a further  appeal  to 
His  Honour  Judge  Ian  MacRae,  Judge  of  the  County  Court  of 
the  County  of  Middlesex,  was  also  dismissed.  At  the  request  of 
the  appellant,  and  with  the  consent  of  the  respondent,  the  learned 
judge  stated  the  following  question  in  the  form  of  a special  case 
for  the  Court  of  Appeal  pursuant  to  the  provisions  of  s.  85  of 
The  Assessment  Act: 

“Upon  the  facts,  and  for  the  reasons  stated  and  upon  the  true 
construction  of  The  Assessment  Act,  was  I right  in  holding  that 
the  appellant  was  properly  assessed?” 

It  is  not  necessary  to  restate  the  facts  as  set  forth  by  the 
learned  judge  in  the  stated  case,  because  counsel  appearing  for 
the  appellant  in  this  court  does  not  argue  or  suggest  that  the 
appellant  does  not  carry  on  “the  business  of  what  is  known  as  a 
departmental  store”  within  the  meaning  of  that  language  as 
used  in  s.  8(1)  (/) . The  sole  ground  of  appeal  is  that  the  appellant 
is  not  liable  to  assessment  under  that  section  because  on  a proper 
construction  of  the  provisions  thereof  it  is  limited  in  scope  and 
application  to  persons  carrying  on  such  a business  in  premises 
“where  the  assessed  value  of  the  premises  exceeds  $20,000”.  I 
reproduce  the  material  part  of  s.  8,  as  amended  by  1947,  c.  3, 

: s.  6,  as  follows : 

“(1)  . . . every  person  occupying  or  using  land  for  the  pur- 
pose of,  or  in  connection  with,  any  business  mentioned  or  de- 
scribed in  this  section  shall  be  assessed  for  a sum  to  be  called 
■ ‘business  assessment’  to  be  computed  by  reference  to  the  assessed 
i value  of  the  land  so  occupied  or  used  by  him,  as  follows : 

“(/)  Every  person  carrying  on  the  business  of  what  is  known 
as  a departmental  store  or  of  a retail  merchant  dealing  in  more 
than  five  branches  of  retail  trade  or  business  in  the  same  premises 
or  in  separate  departments  of  premises  under  one  roof,  or  in 
connected  premises,  where  the  assessed  value  of  the  premises  ex- 
ceeds $20,000  or  of  a retail  coal  or  wood  or  lumber  dealer,  litho- 
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grapher,  printer  or  publisher,  except  the  publisher  of  a newspaper, 
for  a sum  equal  to  fifty  per  centum  of  the  assessed  value  ...” 

It  will  be  observed  at  once  that  the  Act  applies  to  every  per- 
son “carrying  on  the  business  of  ...  a departmental  store  or  of 
a retail  merchant  [as  described]  . . . or  of  a retail  coal  or  wood 
or  lumber  dealer”  etc.  The  words  “or  of  a”  follow  each  kind  or  | 
class  of  business  and  precede  each  following  kind  or  class  of  ' 
business  described  and  included  in  the  section.  In  my  opinion,  I 
those  words  as  used  in  the  section  show  the  proper  construction  i 
which  ought  to  be  put  upon  it  in  the  case  under  consideration,  j 
There  are  three  separate  kinds  or  classes  of  business  covered  by 
the  language  of  the  section,  and  I number  them  for  convenience 
as  follows:  (1)  the  business  of  a departmental  store:  (2)  the 
business  of  certain  retail  merchants;  (3)  the  business  of  a retail 
coal  or  wood  or  lumber  dealer,  lithographer,  printer  or  publisher, 
except  the  publisher  of  a newspaper. 

I think  that  on  the  proper  construction  of  the  section  the 
words  “where  the  assessed  value  of  the  premises  exceeds  $20,000” 
relate  only  to  premises  occupied  or  used  by  a retail  merchant 
dealing  in  more  than  five  branches  of  retail  trade  or  business. 
Those  words  extend  the  scope  and  application  of  the  section  to 
every  person  carrying  on  that  kind  of  business  in  premises  falling  | 
within  that  particular  description.  Such  persons  are  placed  by  the  I 
legislation  in  the  same  class,  for  the  purpose  of  business  assess- 
ment as  persons  carrying  on  “the  business  of  what  is  known  as  a 
departmental  store”.  I cannot  apply  the  words  as  a limitation  in  1 
respect  of  the  business  of  a departmental  store  in  such  a way  as 
to  include  within  the  scope  of  the  section  persons  carrying  on  the 
business  of  a departmental  store  only  “where  the  assessed  value 
of  the  premises  exceeds  $20,000”  and  exclude  from  the  application 
of  the  section  persons  carrying  on  that  business  where  the 
assessed  value  of  the  premises  does  not  exceed  $20,000. 

I do  not  consider  or  review  the  reasons  for  judgment  given  by 
the  learned  judge.  It  is  not  necessary  to  do  so.  I hold,  in  answer 
to  the  question  submitted  by  him,  that  upon  the  facts  and  upon 
the  true  construction  of  The  Assessment  Act  he  was  right  in 
holding  that  the  appellant  was  properly  assessed. 
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The  respondent  should  be  allowed  its  costs  in  this  court,  and 
I would  direct  that  they  be  taxed  on  the  Supreme  Court  scale. 

Appeal  dismissed  with  costs. 

Solicitors  fen'  the  appellant:  Mason,  Foulds,  Davidson  & 
Arnup,  Toronto. 


[McRUER  C.J.H.C.] 

Campbell  v*  CampbelL 

Divorce — Proof  of  Adultery — Degree  of  Proof  Required — Review  of 

Authorities. 

In  an  undefended  action  for  divorce,  held,  the  evidence  (summarized 
in  the  reasons  for  judgment)  was  not  only  insufficient  to  justify  a 
finding  of  adultery  under  the  English  law,  which  required  proof 
beyond  a reasonable  doubt,  but  was  also  insufficient,  applying  the 
test  stated  by  Hope  J.A.  in  Bruce  v.  Bruce  and  Bratty,  [1947]  O.R.  688, 
to  permit  the  Court  to  conclude,  in  the  exercise  of  a guarded  discretion, 
that  there  was  the  necessary  preponderance  of  evidence  to  justify  an 
inference  that  adultery  had  been  committed. 

It  is  to  be  hoped  that  an  appellate  Court,  after  consideration  of  the  law 
of  England  as  elucidated  since  the  decision  in  Bruce  v.  Bruce  and 
Bratty,  supra,  as  well  as  the  law  of  the  other  Provinces  of  Canada, 
will  lay  down  a clear  standard  of  the  proof  that  is  required  to 
establish  both  adultery  and  connivance  in  a matrimonial  case. 

An  action  by  a wife  for  divorce. 

13th  March  1950.  The  action  was  tried  by  McRuer  C.J.H.C. 
without  a jury  at  Brantford. 

R.  W.  Reville,  for  the  plaintiff. 

13th  March  1950.  McRuer  C.J.H.C.  (orally) : — ^This  is  an 
action  brought  for  dissolution  of  marriage  on  the  ground  of 
the  adultery  of  the  defendant  said  to  have  been  committed  in 
the  Royal  Connaught  Hotel,  Hamilton,  on  the  17th  October  1949. 

The  evidence  of  the  plaintiff  is  that  she  separated  from  her 
husband  about  a year  ago  because  they  could  not  find  a place  in 
which  to  live.  She  went  home  to  her  parents  and  her  husband 
1 lived  in  a rooming-house.  After  they  had  been  separated  for  some 
time,  she  says,  she  had  a conversation  with  her  husband  about 
providing  grounds  for  divorce.  She  says  she  told  him  that  she 
i knew  that  he  did  not  want  to  live  with  her  any  longer  and  that 
■ she  was  going  to  divorce  him  if  she  could  get  grounds.  When 
! this  conversation  took  place  was  not  developed  in  evidence.  On 
the  morning  of  the  17th  October  1949  the  plaintiff  says,  she  re- 
ceived a telephone  call  from  a Mr.  Watson,  who  was  not  called 
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as  a witness,  who  was  said  to  be  a friend  of  her  husband  and 
whom  she  had  met  through  her  husband.  She  says  Watson  told 
her  that  her  husband  would  be  in  Hamilton  that  night  and  in- 
dicated where  he  would  be.  This  appeared  to  be  a signal  that  he 
would  have  a woman  with  him  and  the  plaintiff  prepared  herself 
accordingly.  She  went  to  Hamilton  with  her  brother,  Graham 
Donald.  They  testified  that  they  inquired  at  the  Royal  Con- 
naught Hotel  at  11.30  p.m.  for  a Mr.  Campbell  and  were  told  that 
a “Mr.  and  Mrs.  Campbell”  were  registered  there,  and  they  were 
given  a room  number.  No  witness  was  called  from  the  Royal 
Connaught  Hotel  to  testify  as  to  this  fact  and  this  part  of  the 
evidence  is  hearsay  and  no  evidence. 

The  evidence  is  that  after  inquiring  about  the  registration  of 
Campbell,  in  about  15  minutes  the  plaintiff  and  her  brother  went 
to  room  no.  418  and  knocked  on  the  door.  The  door  was  opened 
by  the  defendant.  The  plaintiff  says  he  had  on  his  dressing  gown 
and  she  “thinks”  he  was  in  his  pyjamas.  She  says  she  walked 
past  him  and  found  a woman  in  bed  with  her  nightgown  on.  She 
says  she  tried  to  get  the  woman’s  name  but  it  was  refused.  By 
the  order  of  my  brother  Genest  this  action  was  commenced  with-  | 
out  naming  a co-defendant.  | 

The  evidence  of  these  witnesses  falls  short  of  convincing  me  | 
that  judgment  should  go  for  dissolution  of  the  marriage.  I am 
convinced  that  the  whole  episode  was  a prearranged  matter  be- 
tween the  plaintiff  and  the  defendant  in  order  to  found  this  action, 
and  that  Watson  was  the  channel  of  communication. 

There  is  no  evidence  except  that  of  the  plaintiff  and  her 
brother  that  there  was  a woman  in  the  room  that  night,  and  I 
while  there  may  have  been,  I am  not  in  these  circumstances  | 
prepared  to  draw  the  inference  of  adultery.  j 

The  standard  of  evidence  that  is  required  to  prove  a matri-  | 
monial  offence  has  been  discussed  in  several  cases  in  Canada  j 
and  England  in  recent  years.  In  Bruce  v.  Bruce  and  Bratty 
[1947]  O.R.  688,  [1947]  4 D.L.R.  607,  Henderson  J.A.  states 
at  p.  690  as  follows:  “I  am  further  of  opinion  that  in  divorce 
actions,  the  onus  is  upon  the  plaintiff  to  prove  his  case  the  same 
as  in  any  other  action,  but  that  the  rule  goes  no  further.  True; 
it  is,  that  a trial  judge  ought  to  be  satisfied  that  the  plaintiff  has 
discharged  that  burden  of  proof.” 
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Hope  J.A.  discusses  a number  of  authorities  but  does  not 
discuss  the  leading  authority  in  England  as  of  that  date,  Church- 
man V.  Churchman,  [1945]  P.  44,  [1945]  2 All  E.R.  190,  to  which 
I shall  refer  later.  At  p.  692  the  learned  Justice  of  Appeal  states : 
“In  a matrimonial  cause  supported  by  circumstantial  evidence 
only,  the  fact  of  adultery  is  to  be  inferred  from  circumstances 
which  lead  hy  fair  inference  to  that  fact  as  a necessary  con- 
clusion, i.e.,  a logical  conclusion,  and  then  the  judge  or  jury 
must  determine  whether  those  circumstances  are  capable  of  any 
other  reasonable  solution.  It  is  not  requisite  that  the  conclusion 
reached  by  fair  inference  should  be  the  sole  necessary  conclusion. 
It  may  be  one  of  several  necessary  conclusions.” 

With  great  respect,  it  is  difficult  clearly  to  interpret  the 
last  two  sentences  of  this  extract.  If  a conclusion  is  “a  neces- 
sary conclusion”  I would  have  thought  it  would  have  excluded 
the  possibility  of  all  other  conclusions  and  there  could  not  be 
two  or  more  necessary  conclusions.  My  interpretation  is  that  the 
word  “necessary”  as  used  is  meant  to  be  “logical”  as  indicated 
earlier,  or  used  in  the  same  sense  as  “rational”  is  used  in  the  rule 
in  Hodge^s  Case  (1838),  2 Lew.  C.C.  227,  168  E.R.  1136,  dealing 
with  circumstantial  evidence,  which  the  learned  Justice  of 
Appeal  discusses,  pointing  out  that  if  any  other  rational  con- 
clusion than  that  of  the  guilt  of  the  accused  may  be  reached  on 
circumstantial  evidence  in  a criminal  case  then  the  Court  is  pre- 
cluded from  finding  a verdict  of  guilty.  His  view  is  that  a Court 
exercising  a guarded  discretion,  such  as  a reasonable  and  just 
• man  would  exercise,  may  on  a mere  preponderance  of  probability 
as  between  two  or  more  rational  conclusions  find  sufficient 
I grounds  for  a verdict  in  an  action  for  divorce  on  the  grounds  of 
adultery. 

He  quotes  from  Milton  v.  Milton  et  al,  [1931]  1 W.W.R.  162, 
[1931]  1 D.L.R.  1007,  as  follows:  “It  is  not  necessary  in  order 
to  succeed  on  a charge  of  adultery  to  prove  the  direct  fact; 
adultery  may  be  inferred  from  circumstances  which  lead  to  it 
by  fair  inference  as  a necessary  conclusion”  (The  italics  are 
mine.)  In  this  case  I think  “necessary”  is  used  in  its  ordinary 
sense. 

Aylesworth  J.A.  agrees  with  the  reasoning  of  Hope  J.A.  I 
i therefore  take  it  from  this  case  that  the  majority  of  the  Court 


300 


Ontario  Reports. 


[1950] 


did  not  adopt  the  clear  language  which  I have  quoted  of  Hender- 
son J.A. 

In  Churchman  v.  Churchman,  [1945]  P.  44,  [1944]  2 All  E.R. 
190,  Lord  Merriman  P.  stated  at  p.  51:  “The  same  strict  proof 
is  required  in  the  case  of  a matrimonial  offence  as  is  required  in 
connexion  with  criminal  offences  properly  so  called.” 

It  has  been  suggested  in  some  cases  that  this  was  a dictum, 
but  that  was  set  at  rest  in  Ginesi  v.  Ginesi,  [1948]  P.  179,  [1948] 

1 All  E.R.  373,  particularly  by  Wrottesley  L.J.  at  p.  186,  where 
he  quotes  the  passage  I have  referred  to  from  Churchman  v. 
Churchman  and  states:  “It  will  be  observed,  therefore,  that  the 
standard  of  proof  with  which  we  have  been  concerned  in  this 
case  is  there  said  by  Lord  Merriman  P.,  to  apply  to  all  matri- 
monial offences.  All  that  it  has  been  necessary  to  establish  in 
this  case  is  that  that  standard  applies  to  the  proof  of  adul- 
tery ...”  j 

Vaisey  J.  states:  “I  find  myself  in  complete  agreement  with  | 
the  judgments  just  delivered,  and  would  only  add  supplemental  | 
observations.  The  close  similarity  of  the  offence  of  adultery  to  | 
acts  which  are  properly  to  be  described  as  criminal  to-day  is  | 
beyond  question.  The  finding  that  the  offence  has  been  com-  j 
mitted  may  be  far  more  serious  in  its  consequences  both  to  the  I 
individual  and  to  society  than  the  conviction  of  a crime.” 

In  F airman  v.  F airman,  [1949]  P.  341,  [1949]  1 All  E.R.  ; 
938,  Lord  Merriman  P.,  in  giving  the  judgment  of  the  Court,  in  i 
dealing  with  the  question  of  corroboration  refers  to  Ginesi  v.  j 
Ginesi  and  states  that  in  that  case  the  Court  of  Appeal  examined  | 
his  dictum  (“indeed”,  he  says,  “I  think  it  was  more  than  a I 
dictum”)  and  goes  on  to  make  reference  to  the  quotation  to  j 
which  I have  referred  from  Churchman  v.  Churchman,  and  fully  j 
approves  of  the  judgment  of  Wrottesley  L.J.  in  Ginesi  v.  Ginesi.  | 
Ginesi  v.  Ginesi  was  again  approved  in  the  English  Court  of 
Appeal  in  Davis  v.  Davis,  [1949]  W.N.  468,  [1950]  1 All  E.R.  j 
40,  but  was  not  applied  where  the  claim  for  divorce  was  based  | 
on  cruelty. 

It  would  therefore  appear  that  as  far  as  the  English  law  is 
concerned  if  there  are  circumstances  that  are  capable  of  a 
rational  conclusion  inconsistent  with  the  commission  of  the 
offence  of  adultery  a finding  ought  not  to  be  made  that  the 
offence  has  been  committed. 
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In  the  British  Columbia  Court  of  Appeal  in  Stuart  v.  Stuart, 
[1948]  1 W.W.R.  669,  Sloan  C.J.B.C.  states  that  the  view  ex- 
pressed in  Bruce  v.  Bruce  and  Bratty,  supra,  is  one  with  which  he 
feels  in  sympathy  but  the  weight  of  authority  compels  him  to 
come  to  the  view  that  in  divorce  cases  adultery  must  be  proved 
beyond  a reasonable  doubt. 

In  Batter  shy  v.  Batter  shy  and  Stauffer,  [1948]  2 W.W.R.  623, 
Williams  C.J.K.B.  discusses  the  cases  to  which  I have  referred 
and  many  others,  and  follows  the  decision  in  Ginesi  v.  Ginesi. 

Before  the  decision  in  Churchman  v.  Churchman,  the  rule  was 
laid  down  in  Lehoeuf  v.  Lehoeuf  and  Germain,  23  Alta.  L.R.  328, 
[1928]  1 W.W.R.  423.  [1928]  2 D.L.R.  23,  in  the  Alberta  Court 
of  Appeal  that  the  preponderance  of  evidence  for  civil  cases 
applies  to  actions  for  divorce,  but  that  this  rule  should  not  be 
weakened  and  owing  to  the  nature  of  such  cases  and  the  con- 
sequences usually  resulting,  it  should,  if  anything,  be  stronger  and 
more  preponderating. 

In  Molnar  v.  Molnar,  [1948]  2 W.W.R.  1165,  [1949]  1 D.L.R. 
263,  Harvey  C.J.A.,  in  a dissenting  judgment,  stated  that  in  his 
opinion  the  Chief  Justice  of  the  King’s  Bench  of  Manitoba  was 
clearly  right  in  rejecting  the  views  expressed  in  Bruce  v.  Bruce 
and  Bratty,  and  would  have  dismissed  the  action.  Ford  J.A., 
writing  the  judgment  of  the  majority  of  the  Court,  stated  that 
I the  standard  of  proof  was  not  fully  argued  as  counsel  for  the 
respondent  accepted  the  view  that  the  degree  of  proof  was  that 
; required  in  criminal  cases.  The  learned  justice  of  appeal  ex- 
r pressed  no  preference  for  either  view,  but  dismissed  the  appeal. 
I In  applying  first  the  law  of  England,  as  it  is  applied  in  British 
Columbia  and  Manitoba,  to  the  facts  of  the  case  before  me  I 
think  there  could  be  no  question  that  there  should  be  a finding 
that  adultery  has  not  been  proved,  but  I go  further  and  apply  the 
law  as  it  appears  to  be  laid  down  by  Hope  J.A.  in  Bruce  v. 
Bruce  and  Bratty,  as  I think  it  is  my  duty  to  do.  On  my 
[interpretation  of  the  evidence  of  the  plaintiff  and  the  fact 
that  I consider  the  plaintiff  unreliable  as  a witness,  I can- 
not see  how,  in  the  exercise  of  a guarded  discretion,  I can 
come  to  the  conclusion  that  there  is  the  necessary  prepond- 
erance of  evidence  warranting  me  in  drawing  the  inference 
pf  adultery  simply  because  the  plaintiff’s  husband  was  found 
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in  a room  at  the  Royal  Connaught  Hotel  in  which  there  was  a 
woman  in  bed,  assuming  this  to  be  true. 

As  I have  stated,  I think  the  whole  matter  was  a plan  to  give 
a setting  for  evidence  that  might  be  put  before  the  Court  in  this 
action.  This  sort  of  evidence  is  not  unusual  and,  as  I said  at  the 
trial,  it  is  threadbare.  I consider  it  an  abuse  of  the  process  of 
the  Court  and  nothing  more  than  an  arranged  meeting  in  order 
to  found  a cause  of  action. 

Even  if  I am  wrong  in  all  the  conclusions  I have  come  to,  and 
putting  the  case  at  its  strongest  by  taking  all  the  admissible  evi- 
dence into  account,  it  would  go  no  further  than  evidence  justify- 
ing an  inference  of  an  intention  to  commit  adultery.  There  is 
no  evidence  as  to  how  long  the  parties  said  to  have  been  in  the 
room  were  there.  The  fifteen-minute  period  of  waiting  referred 
to  in  the  evidence  may  have  been  just  time  for  them  to  get  ; 
settled.  The  evidence  does  not  show  any  of  the  circumstances  | 
under  which  they  were  occupying  the  room  except  that  they  were  j 
there  and  their  clothes  were  there.  It  does  not  even  prove  that  | 
the  defendant  was  fully  undressed.  I 

I cannot  part  with  this  case  without  expressing  the  hope  i 
that  an  appellate  Court,  after  consideration  of  the  law  of  England  1 
as  elucidated  since  Bruce  v.  Bruce  and  Bratty  was  decided,  as  | 
well  as  the  law  of  the  other  Provinces  of  Canada,  will  lay  down  i 
a clear  standard  of  the  proof  that  is  required  to  establish  both 
adultery  and  connivance  in  matrimonial  cases. 

Mr.  Reville:  My  Lord,  would  you  mind  making  it  clear 
whether  you  disbelieve  the  evidence  of  the  two  witnesses  or 
whether  you  draw  the  inference  of  collusion? 

His  Lordship:  I cannot  draw  the  inference  of  adultery  at  all 
because  I think  the  whole  thing  was  prearranged,  and  if  it  was 
prearranged,  then  that  would  certainly  leave  the  matter  so  that 
one  could  not  draw  any  inference  of  adultery  from  it.  It  seems  j 
to  me  the  inference  is  very  much  stronger  that  there  was  this  j 
arrangement  in  order  to  get  evidence  for  the  purpose  of  the 
action. 

If  this  sort  of  evidence  is  to  be  accepted  to  found  an  action 
for  dissolution  of  marriage,  it  will  have  to  be  accepted  by  a 
higher  Court.  I am  not  satisfied  to  accept  it. 

The  action  will  be  dismissed  without  costs. 


Action  dismissed  without  costs. 
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[FERGUSON  J.] 

Bennetto  and  Bennetto  v*  Leslie  and  W^erby* 

Sykes  v*  Leslie  and  Werby* 

Motor  Vehicles — Negligence — Rules  of  the  Road — Obligation,  apart  from 
Statutory  Requirements,  to  Take  Reasonable  Care  and  Precautions 
— The  Highroay  Traffic  Act,  R.S.O.  1937,  c.  288,  s.  39(1),  (3),  as 
amended. 

The  driver  of  a motor  vehicle  is  bound  not  only  to  obey  the  rules  of 
the  road,  as  laid  down  in  The  Highway  Traffic  Act,  but  also,  at 
common  law,  to  exercise  reasonable  care  and  precaution  in  the  cir- 
cumstances, and  he  will  be  liable  for  the  consequences  if,  even  where 
he  has  the  statutory  right  of  way  in  his  favour,  he  negligently  enters 
an  intersection  without  keeping  a proper  look-out.  Summerhayes 
Lumber  {Brantford)  Limited  v.  Bach,  [1949]  O.W.N.  739,  applied. 

Motor  Vehicles — Liability  of  Owner — Whether  Driver  of  Car  had 
Owner’s  Consent — Invalidity  of  “delegated”  Consent — The  Highway 
Traffic  Act,  R.S.O.  1937,  c.  288,  s.  47(1). 

The  fact  that  the  owner  of  an  automobile  gives  permission  to  A to 
drive  it  does  not  entitle  A to  give  permission  to  B to  drive,  and  if  B 
does  so  in  such  circumstances  the  owner  will  not  be  liable  under  s. 
47(1)  of  The  Highway  Traffic  Act  for  damages  resulting  from  B’s 
negligence.  Marshall  v.  Mulvie  and  Fulford,  [1937]  O.W.N.  690;  Boyd 
u.  Smith,  66  O.L.R.  137;  [1931]  O.R.  361,  applied. 

Negligence — Apportionment  of  Fault — Action  by  Passengers  in  Taxicab 
— Driver  of  Cab  not  Party  to  Action — Immateriality  of  Negligence 
of  Taxi-driver — The  Negligence  Act,  R.S.O.  1937,  c.  115,  s.  2. 

Where,  following  a collision  between  a taxicab  and  another  automobile, 
the  persons  who  were  riding  as  paying  passengers  in  the  taxicab 
sue  the  other  driver,  and  the  taxi-driver  is  not  made  a party  to  the 
action,  the  Court  is  concerned  only  with  the  question  whether  the  de- 
fendant has  been  guilty  of  negligence  causing  or  contributing  to  the 
accident.  If  he  has,  the  plaintiffs  are  entitled  to  judgment  against 
him  for  the  full  amount  of  their  damages.  The  Court  is  neither  re- 
quired nor  entitled  to  determine  whether  the  taxi-driver  has  also 
been  guilty  of  negligence,  or  to  apportion  the  degrees  of  fault  as 
between  him  and  the  defendant. 

Two  ACTiONS^,  tried  together. 

16th  and  17th  March  1950.  The  actions  were  tried  by  Fer- 
guson J.  without  a jury  at  Brantford. 

R.  A.  MacDougally  for  the  plaintiffs. 

G.  L.  Mitchell,  K.C.,  for  the  defendant  Werby. 

L.  M.  BoU,  for  the  defendant  Leslie. 

25th  March  1950.  Ferguson  J.: — These  actions  were  tried 
I together  on  consent  of  all  parties  before  me  at  Woodstock  without 
I a jury  on  the  16th  and  17th  March.  They  involve  an  accident 
which  took  place  in  broad  daylight  on  a quiet  Sunday  morning, 

I with  perfect  weather  and  road  conditions  and  perfect  visibility, 
between  two  motor  cars  operated  by  drivers  who  were  sober, 

I without  any  physical  defects  arid  without  any  disabilities  what- 
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ever.  The  accident  took  place  at  the  corner  of  Vansittart  and 
Drew  Streets  in  the  city  of  Woodstock  between  a taxi  in  which 
the  plaintiffs  Ethel  Bennettb  and  William  Sykes,  who  are  sister 
and  brother,  were  riding,  and  an  automobile  owned  by  the  de- 
fendant Werby  but  driven  by  the  defendant  Audrey  Leslie.  The 
plaintiff  William  Sykes  brought  a separate  action  against  the 
defendant.  The  plaintiff  Maurice  Bennetto,  the  husband  of  the 
plaintiff  Ethel  Bennetto,  sues  only  to  recover  his  out-of-pocket 
expenses  and  is  not  otherwise  concerned.  It  will  be  convenient 
for  me  to  refer  to  Mrs.  Bennetto  and  her  brother  William  Sykes 
as  “the  plaintiffs”. 

The  plaintiffs  had  engaged  the  taxi  to  take  them  to  a 
cemetery  at  the  northerly  outskirts  of  Woodstock  on  Vansittart 
Street,  which  street  runs  north  and  south.  They  were  returning 
in  the  taxi,  travelling  in  a southerly  direction,  when  the  taxi  in 
which  they  were  riding  was  struck  by  the  car  driven  by  the 
defendant  Leslie  at  the  intersection  of  Drew  Street. 

Miss  Leslie  is  an  employee  of  the  defendant  Werby,  who  oper-  | 
ates  a butcher-shop  in  Woodstock,  but  in  addition  to  keeping  the  | 
books  of  the  butcher-shop  and  clerking  in  the  store  she  has,  during  | 
the  past  three  years,  done  what  is  known  as  baby-sitting  at 
Mrs.  Werby ’s  house  and  frequently  stays  over-night  there.  The 
evidence  satisfied  me  that  she  was  a very  close  friend  of  the 
Werby  family. 

The  accident  occurred  on  Sunday  morning,  12th  June  1949. 
Miss  Leslie  had  stayed  the  previous  night  at  the  residence  of  the  | 
Werbys  in  the  north-easterly  section  of  Woodstock  and  on  Sunday  | 
morning  had  taken  the  Werby  car  to  her  own  lodgings  on  Dundas  I 
Street  in  the  south-westerly  section  of  Woodstock  and  when  the  j 
accident  occurred  she  was  returning  to  the  Werby  residence  | 
about  11  o’clock  in  the  morning.  | 

Vansittart  Street  is  part  of  provincial  highway  no.  19;  it  is 
a through  street  and  so  marked  by  one  of  the  standard  highway  I 
stop  signs.  John  Watling,  a police  constable  for  the  City  of  Wood- 
stock,  was  called  as  a witness  and  gave  the  width  of  the  pave-  i 
ment  on  Vansittart  Street  as  36  feet  and  that  of  Drew  Street  as  j 
27  feet,  9 inches.  On  the  west  side  of  Vansittart  Street  there  is  | 
a boulevard,  19  feet  5 inches  in  width,  between  the  west  curb  ] 
and  the  sidewalk.  To  the  west  of  the  boulevard  is  a sidewalk  5 i 

f 
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feet  wide.  The  highway  stop  sign  is  situated  on  the  boulevard 
2 feet  4 inches  east  of  the  sidewalk.  There  is  a row  of  large  maple 
trees  on  this  boulevard,  both  north  and  south  of  Drew  Street. 
The  crosswalk  on  the  west  side  of  the  Vansittart  and  Drew  inter- 
section as  defined  by  s.  1(1)  (bb)  of  The  Highway  Traffic  Act, 
R.S.O.  1937,  c.  288,  as  enacted  by  1942,  c.  21,  s.  1,  is  not  marked 
and  as  the  foregoing  measurements  show,  its  east  boundary 
commences  19  feet  5 inches  from  the  west  curb-line  and  its  west 
boundary  24  feet  5 inches  from  the  same  curb-line. 

Miss  Leslie  says  that  she  was  familiar  with  the  intersection, 
having  crossed  it  many  times  in  going  to  and  returning  from  her 
employer’s  residence.  She  says  she  stopped  the  car  she  was 
driving  to  the  west  of  the  sidewalk.  She  then  proceeded  across 
the  intersection.  She  did  not  see  the  taxi  approaching  on  her 
left  and  was  completely  unaware  of  its  presence  until  her  car 
collided  with  the  rear  right  part  of  the  taxi,  almost  in  the  centre 
of  the  intersection.  If,  as  she  says,  she  stopped  to  the  west  of 
the  sidewalk,  and  I am  inclined  to  believe  that  she  did,  then  she 
stopped  at  least  24  feet  5 inches  from  the  intersection  which  is 
defined  by  s.  1(1)  (g)  of  The  Highway  Traffic  Act  as  ‘The  area 
embraced  within  the  prolongation  or  connection  of  the  lateral 
curb  lines  ...  of  two  or  more  highways  which  join  one  another 
at  an  angle”. 

The  taxi,  which  was  travelling  south  on  Vansittart  Street, 
was  owned  and  driven  by  the  witness  Edward  Norman  Hart.  He 
! says  he  was  driving  at  25  to  30  miles  per  hour.  There  were  no 
other  cars  on  the  road.  When  he  was  about  three  car-lengths 
from  Drew  Street  he  saw  Miss  Leslie’s  car  approaching  from 
; the  right  some  three  or  four  car  lengths  west  of  Vansittart  Street. 
He  stated  that  when  he  saw  her  she  was  travelling  at  30  to  35 
miles  per  hour.  “I  didn’t  think  she  was  going  to  stop  but  she 
still  had  distance  to  stop  in  so  I proceeded  right  up  to  the  corner. 
I could  still  see  she  didn’t  slacken  up  any.”  He  says  that  when 
he  got  to  the  north  curb  of  Drew  Street  he  could  see  that  he 
could  not  stop  in  time  to  avoid  a collision  and  he  thought  his  best 
plan  was  to  accelerate  and  swerve  to  the  left  in  an  attempt  to  get 
by  Miss  Leslie’s  car.  He  did  not  apply  his  brakes,  or  do  anything 
else  in  an  attempt  to  avoid  the  accident.  His  attempt  to  get 
through  ahead  of  Miss  Leslie  failed,  and,  as  I have  said  before, 
the  cars  collided  almost  in  the  centre  of  the  intersection. 
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Hart  was  not  made  a party  to  the  action  and  I cannot  deliver 
any  judgment  against  him.  I am  asked  to  find  that  Miss  Leslie 
was  entirely  responsible  for  this  accident  on  the  ground  that  she 
did  not  stop  before  entering  the  intersection.  In  the  view  I take 
of  this  case  I do  not  think  the  failure  to  stop  at  the  stop  sign, 
if  she  did  fail  to  stop  there,  was  the  cause  of  this  accident. 

Section  39(3)  of  the  Highway  Traffic  Act,  as  amended  by 
1938,  c.  17,  s.  7(2),  and  1943,  c.  10,  s.  3,  provides:  “The  operator 
or  driver  of  every  vehicle  . . . shall  before  entering  or  crossing 
a through  highway  bring  the  vehicle  or  car  to  a full  stop  im- 
mediately before  entering  the  nearest  crosswalk.’' 

As  I have  said  before,  I am  inclined  to  think  Miss  Leslie  was 
telling  the  truth  when  she  said  she  did  stop  to  the  west  of  the 
crosswalk,  but  even  if  she  did  not  it  must  be  kept  in  mind  that 
that  point  is  24  feet  5 inches  from  the  intersection,  and  I am 
of  the  opinion  that  failure  to  stop  at  that  distance  from  the  inter- 
section was  not  the  cause  of  the  accident. 

Section  39(3)  (a)  further  provides:  “The  driver  or  operator 
of  any  vehicle  who  has  come  to  a full  stop  as  required  above,  upon 
entering  the  through  highway,  as  well  as  drivers  or  operators  of 
vehicles  on  such  through  highway,  shall  be  subject  to  the  usual 
right-of-way  rule  prescribed  in  subsection  1 and  applicable  to 
vehicles  at  intersections.”  The  rule  referred  to  reads:  “Where 
two  persons  in  charge  of  vehicles  . . . approach  a crossroad  or  | 
intersection,  or  enter  an  intersection,  at  the  same  time,  the  | 
person  to  the  right  hand  of  the  other  vehicle  . . . shall  have  the  j 
right-of-way.”  | 

It  is  not  possible  on  the  evidence  to  state  whether  these  ve- 
hicles approached  or  entered  the  intersection  at  the  same  time 
and  for  that  reason  I am  unable  to  determine  with  assurance  that 
s.  39(1)  applies  to  this  case,  but  even  if  it  did  and  I were  able  to 
say  that  the  rule  applied,  the  case  does  not  end  there. 

It  is  necessary  for  the  driver  of  a motor  vehicle  not  only 
to  obey  the  rules  of  the  road  as  laid  down  by  the  statute,  but 
at  the  same  time,  and  at  all  times,  it  is  his  duty  at  common  law 
to  exercise  reasonable  care  and  precaution  in  the  particular  cir- 
cumstances; Summerhayes  Lumber  {Brantford)  Limited  v.  Bach, 
[1949]  O.W.N.  739.  As  was  said  in  that  case,  the  important  fact 
beyond  all  doubt  is  that  Miss  Leslie  started  forward  to  cross  Van- 
sittart  Street  at  a time  when  the  taxicab  must  have  been  in  clear 
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open  view  and  so  close  to  the  intersection  that  it  was  unsafe 
for  her  to  proceed.  If  she  had  looked  to  the  north  she  could  not 
have  failed  to  see  that  the  taxi  was  approaching  the  intersection 
at  such  distance  and  at  such  speed  that  there  was  bound  to  be 
a collision  between  the  two  vehicles  unless  she  waited  for  the 
taxi  to  pass  in  front  of  her.  I must  conclude  that  there  was  negli- 
gence on  the  part  of  Miss  Leslie.  It  was  negligence  on  her 
part  to  enter  the  intersection  without  keeping  a proper  look- 
out. 

On  the  other  hand,  the  taxicab  driver  admits  that  he  saw 
Miss  Leslie  approaching  the  intersection  at  a speed  which  made 
him  think  she  was  not  going  to  stop  but  at  a distance  from  the 
intersection  where  she  still  had  distance  to  stop.  He  admitted  that 
he  could  have  stopped  but  instead  he  kept  going,  as  he  says, 
“right  up  to  the  corner”,  and  so  put  himself  in  a position  where 
he  was  unable  to  avoid  the  negligence  of  the  defendant  Leslie.  The 
fact  that  when  Hart  first  saw  Miss  Leslie  she  still  had  distance  to 
stop  makes,  in  my  view.  Hart’s  negligence  sine  qua  non  and  not 
causa  causans. 

It  is  alleged  on  behalf  of  Miss  Leslie  that  the  admission  made 
by  Hart  that  he  was  travelling  at  25  to  30  miles  per  hour,  which 
could,  as  he  said,  mean  30  miles  per  hour,  coupled  with  the  gy- 
rations of  his  vehicle  after  the  accident,  indicate  a high  rate  of 
speed  on  the  part  of  the  taxi,  and  that  this  speed  was  negligence 
contributing  to  the  accident.  The  collision  between  the  two  motor 
vehicles  caused  the  taxi  to  turn  over  on  its  left  side.  It  skidded  on 
the  street  or  on  the  curb  and  flipped  back  on  its  four  wheels 
some  47  feet  from  the  centre  of  the  intersection.  The  rear  right 
hand  door  of  the  car  was  thrown  open  and  the  two  passengers 
were  thrown  out.  I think  that  the  taxi  must  have  been  going  at  a 
higher  rate  of  speed  than  30  miles  per  hour  at  the  time  of  the 
collision. 

I am  asked  by  counsel  for  the  defendant  Leslie  to  find  that  the 
driver  of  the  taxi  was  the  person  who  caused  this  accident,  but  for 
j the  reasons  above  stated  I cannot  do  so.  Counsel  for  the  defend- 
ant Werby  asks  me  to  assess  the  degree  of  fault  of  the  taxi-driver. 
No  party  to  this  action  joined  Hart,  and  I was  not  asked  to  make 
him  a defendant.  I do  not  think  I should  do  so.  As  I view  my  task 
I am  only  called  upon  to  find  whether  the  defendant  Leslie  was 
guilty  of  negligence  which  caused  or  contributed  to  the  accident. 
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The  plaintiffs  were  being  carried  in  a vehicle  operated  in  the  busi- 
ness of  carrying  passengers  for  compensation  and  so  I am  not 
required  to  assess  the  degree  of  fault  of  the  taxi-driver  when  he 
is  not  a party  to  the  action  as  s.  2(2)  of  The  Negligence  Act 
R.S.O.  1937,  c.  115,  would  require  me  to  do  in  the  case  of  a 
vehicle  carrying  the  plaintiffs  gratuitously.  Moreover,  I should 
not  do  so  in  view  of  the  fact  that  s.  2(1)  of  The  Negligence  Act 
makes  all  persons  found  at  fault  jointly  and  severally  liable  to 
the  person  suffering  loss.  The  provisions  of  s.  2(2)  of  The 
Negligence  Act,  which  requires  the  Court  to  assess  the  degree 
of  fault  of  the  driver  of  a vehicle  “other  than  a vehicle  operated 
in  the  business  of  carrying  passengers  for  compensation  . . . 
although  such  owner  or  driver  is  not  a party  to  the  action”, 
seem  to  me  to  indicate  that  the  Legislature  never  intended  that 
the  Court  should  prejudice  the  rights  of  the  taxi-driver  by  assess- 
ing his  negligence.  I have  dealt  with  his  actions  at  some  length 
because  I was  asked  to  find  that  he  was  entirely  to  blame  and  it 
was  argued  that  he  was  in  a position  to  avoid  Miss  Leslie’s  negli- 
gence and  did  not  do  so. 

It  is  argued  that  I should  assess  the  degree  of  fault  of  both 
Miss  Leslie  and  the  taxi-driver  and  that  my  judgment  against  : 
Miss  Leslie  should  apportion  the  damages  against  her  in  pro-  : 
portion  to  the  degree  of  fault  found  against  her.  It  would  take  . 
very  clear  words  in  the  statute  to  satisfy  me  that  I should  do  so.  i 
Quite  apart  from  the  fact  that  the  taxi-driver  is  not  a party  and  | 
that  no  judgment  in  this  action  can  prejudice  his  rights,  such  a | 
judgment  would  be  contrary  to  the  language  of  s.  2(1)  of  The  ! 
Negligence  Act,  and  the  common  law  rule  upon  which  it  is  found-  I 
ed,  that  joint  tortfeasors  are  jointly  and  severally  liable  to  the  I 
injured  party  for  all  the  damage.  Any  right  of  Miss  Leslie  to  i 
contribution  against  the  taxi-driver  cannot  affect  the  right  of  the  | 
plaintiffs  against  her.  I do  not,  of  course,  make  a finding  that  ; 
she  is  so  entitled.  So  far  as  I can  or  need  do  so  my  judgment  | 
against  her  will  be  without  prejudice  to  her  rights  and  the  plain-  ; 
tiffs’  against  the  taxi-driver.  || 

It  is  sought  to  hold  the  defendant  Werby  liable  in  this  case  || 
under  s.  47(1)  of  The  Highway  Traffic  Act,  which  provides:  “The  | 
owner  of  a motor  vehicle  shall  be  liable  for  loss  or  damage  sus-  j 
tained  by  any  person  by  reason  of  negligence  in  the  operation  of  ) 
such  motor  vehicle  on  a highway  unless  such  motor  vehicle  was  j 
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without  the  owner’s  consent  in  the  possession  of  some  person 
other  than  the  owner  or  his  chauffeur  . . 

As  I previously  stated,  Miss  Leslie  was  a close  personal  friend 
of  Mrs.  Werby  and  in  addition  to  being  an  employee  of  Mr.  Werby, 
she  can  be  said  to  have  been  a friend  of  his  as  well  as  Mrs.  Werby. 
She  had  never  driven  Mr.  Werby ’s  car  before  the  date  of  the 
accident  except  on  one  occasion  about  two  months  prior  thereto. 
On  that  occasion  Werby  had  stopped  at  the  Royal  Hotel  on  his 
way  home,  to  see  someone,  as  he  says,  and  left  Miss  Leslie  in 
his  motor  car  on  the  street.  Werby  says  he  was  delayed  and 
sent  a messenger  from  the  hotel  to  Miss  Leslie  to  that  effect  and 
said:  “Take  the  car  home.”  Miss  Leslie  did  not  have  a driver’s 
licence  but  she  had  learned  to  drive  on  her  father’s  farm  in 
western  Canada.  She  had  never  driven  in  Ontario  except  for  the 
one  isolated  incident  when  she  says  she  took  the  car  to  the  Werby 
home.  She  had  never  driven  it  before  that  occasion  and  did  not 
drive  it  afterwards  until  the  day  of  the  accident.  On  the  night  be- 
fore the  accident  Mr.  and  Mrs.  Werby  were  out  visiting  some 
friends  and  returned  home  late  with  the  car  and  left  it  parked 
on  the  street  with  the  keys  in  the  ignition  switch.  Mr.  Werby 
said  that  it  was  a frequent  practice  of  his  to  leave  the  car  on 
the  street  because  his  garage  was  filled  with  building  materials. 
On  Sunday  morning  Mr.  Werby  had  risen  early  to  go  to  a place 
called  Fisher’s  Glen  to  see  about  the  organization  of  a boys’ 
camp  operated  by  the  Rotary  Club  of  which  he  is  a member.  As 
Mr.  Werby  was  going  to  Fisher’s  Glen  for  the  day  Mrs.  Werby 
planned  to  take  her  children  on  a picnic  on  Sunday  and  to  take 
Miss  Leslie  with  her.  This  plan  was  discussed  with  Mr.  Werby  on 
the  Saturday  evening.  Mr.  Werby  of  course  expected,  as  he  says, 
that  Mrs.  Werby  would  drive  the  car  to  the  picnic.  He  says,  and 
I find  as  a fact,  that  he  did  not  give  Mrs.  Werby  any  authority 
to  permit  any  other  person  to  drive  the  car.  Some  time  during 
the  course  of  Sunday  morning — the  evidence  is  not  clear  as  to 
, the  exact  time — Miss  Leslie  told  Mrs.  Werby  that  she  should 
! return  to  her  own  lodgings  to  obtain  suitable  clothes  to  go  on 
the  picnic.  Mrs.  Werby  was  in  the  kitchen  with  her  children  and 
Miss  Leslie  says  she  called  to  her  from  the  front  door  that  she 
was  going  to  her  own  lodgings  and  “thought  she  would  take  the 
: car”.  Mrs.  Werby  denies  hearing  this  statement  of  intention  on 
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the  part  of  Miss  Leslie  and  says  that  the  first  she  knew  that  Miss 
Leslie  had  the  car  was  when  she  noticed  her  drive  away. 

But  whether  Mrs.  Werby  assented  to  Miss  Leslie’s  taking  the 
car  or  not,  I must  find  as  a fact  on  the  evidence  that  Mr.  Werby 
did  not  give  Miss  Leslie  permission  to  drive  the  car.  It  has  been 
held  that  the  giving  of  permission  by  the  owner  to  A to  drive 
does  not  entitle  A to  give  B permission  to  drive:  Marshall  v. 
Mulvie  and  Fulford,  [1937]  O.W.N.  690;  Boyd  v.  Smithy  66  O.L.R. 
137,  [1931]  1 D.L.R.  729,  affirmed  on  this  point  [1931]  O.R.  361, 
[1931]  3 D.L.R.  748;  and  see  the  cases  collected  in  O’Connor’s 
Highway  Traffic  Act,  4th  ed.  1942,  pp.  116  et  seq. 

I must  therefore  find  as  a fact  that  the  vehicle  was  not  being 
operated  by  Miss  Leslie  at  the  time  of  the  accident  with  the 
consent  of  the  owner,  and  therefore  the  action  must  be  dismissed 
as  against  the  defendant  Werby. 

[His  Lordship  proceeded  to  consider  the  injuries  sustained 
by  the  different  plaintiffs,  and  to  assess  their  damages,  concluding 
his  reasons  as  follows : ] 

In  the  action  brought  by  the  Bennettos  there  will  be  judgment  | 
against  the  defendant  Audrey  Leslie  in  favour  of  the  plaintiff  | 
Ethel  Bennetto  for  $3,065,  and  in  favour  of  the  plaintiff  Maurice  ; 
Bennetto  for  $447.70,  with  costs,  but  as  this  action  was  tried  | 
with  the  action  brought  by  Sykes,  the  costs  should  include  only  j 
one-half  of  the  costs  of  the  trial.  The  action  will  be  dismissed  as  | 
against  the  defendant  Werby  with  costs,  but  again  these  costs 
should  include  only  one-half  of  the  costs  of  the  trial. 

In  the  action  brought  by  Sykes  there  will  be  judgment  against 
the  defendant  Audrey  Leslie  for  $1,198.75  and  costs,  but  such 
costs  will  include  only  one-half  the  costs  of  the  trial.  This  action 
is  also  dismissed  as  against  the  defendant  Werby  with  costs,  such 
costs  to  include  one-half  only  of  the  costs  of  the  trial. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs  Bennetto:  MacDougall  & Whaley, 
Woodstock. 

Solicitor  for  the  plaintiff  Sykes:  G.  William  Bowman^  Wind- 
sor. 

Solicitors  for  the  defendant  Werby:  Mitchell  & Thompson, 
London. 

Solicitor  for  the  defendant  Leslie:  E.  H.  Silk,  Toronto. 
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[SCHROEDER  J.] 

Industrial  Acceptance  Corporation  Limited  v.  LaFlamme  et  aL 

Conditional  Sales — Registration — Inapplicahility  of  Statute  to  Sale  in 

Other  Province  to  Resident  of  that  Province — Rights  of  Conditional 

Seller  if  Goods  Brought  into  Ontario — The  Conditional  Sales  Act, 

R.S.O.  1937,  c.  182,  s.  10. 

Where  goods  are  sold  in  the  Province  of  Quebec  to  a buyer  who  resides 
and  carries  on  business  in  that  Province,  and  are  later  brought  into 
Ontario,  s.  10  of  The  Conditional  Sales  Act  has  no  application,  and 
an  assignee  of  the  original  seller  (who  reserved  property  in  the 
goods  until  payment  in  full  of  the  price),  if  the  goods  are  sold  in 
Ontario  before  the  full  price  has  been  paid,  may  recover  them  even 
from  a subsequent  purchaser  for  value  in  good  faith  and  without 
notice,  notwithstanding  that  there  has  been  no  registration  of  the 
contract  or  of  a caution  in  Ontario. 

The  words  in  s.  10,  “the  county  or  district  in  which  the  purchaser,  pro- 
posed purchaser  or  hirer  resided”  must  refer  to  residence  in  Ontario, 
and  the  additional  words  “at  the  time  of  the  sale  or  hiring”  make  it 
clear  that  they  do  not  refer  to  a subsequent  purchaser  in  Ontario. 
Tliere  is  no  provision  under  the  law  of  Quebec  for  registration  of 
such  contracts,  and  s.  10  therefore  cannot  be  complied  with  in  such 
circumstances  and  non-performance  is  excusable  under  the  maxim  lex 
non  cogit  ad  impossibilia. 

An  action  for  recovery  of  an  automobile,  or  for  damages. 

23rd  and  24th  March  1950.  The  action  was  tried  by 
ScHROEDER  J.  without  a jury  at  Toronto. 

H.  F.  Parkinson,  K.C.,  and  W.  J.  Anderson,  for  the  plaintiff. 

W.  R.  Hobson,  K.C.,  for  the  defendant  LaFlamme. 

H.  P.  Cavers,  for  the  defendant  Nickerson. 

J.  G.  Reid,  K.C.,  for  Leo  Mann,  third  party. 

29th  March  1950.  Schroeder  J. : — The  plaintiff  company, 
which  carries  on  the  business  of  purchasing  conditional  sales 
contracts  throughout  Canada,  claims  against  the  defendant 
Nickerson  possession  of  a 1947  Mercury  sedan,  bearing  serial  no. 
003H47-115493,  and  claims  against  the  defendants  Nickerson 
and  LaFlamme,  alternatively,  damages  for  the  conversion  of 
the  said  motor  car.  The  defendant  LaFlamme  claims  relief  over 
against  the  third  party,  Mann,  for  such  damages  as  he  may  be 
obliged  to  pay  to  the  plaintiff. 

On  the  4th  June  1948  one  Martha  Beaubien,  an  unmarried 
woman,  who  was  residing  in  Elk  Lake,  Ontario,  sold  the  motor 
I car  above  mentioned  to  one  Ben  Savard  for  the  price  or  sum 
' of  $2,200.  The  contract  was  entered  into  at  Rouyn  in  the  Province 
! of  Quebec,  where  the  conditional  purchaser  Savard  resided  and 
carried  on  business  as  a taxi-driver.  Savard  paid  $1,100  at  the 
time  of  purchase,  and  the  contract  of  sale,  under  which  the  vendor 
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reserved  title  to  herself,  was  on  the  same  date  assigned  by  Martha 
Beaubien  to  the  plaintiff  in  consideration  of  the  sum  of  $1,100. 
The  conditional  purchaser  signed  a promissory  note  for  the  sum 


of  $1,322.25  made  up  as  follows: 

Balance  of  purchase  price  of  motor  car $1,100.00 

Insurance  premium  80.25 

Finance  charges  142.00 

$1,322.25 


The  above  sum  was  made  payable  at  the  rate  of  $74  per  month 
and  the  note  contained  an  acceleration  clause  in  the  usual  form. 
Payments  were  made  on  the  note  for  the  months  of  July,  August  | 
and  September,  but  the  instalment  due  on  the  4th  October  was  | 
not  paid  and  no  other  instalments  have  ever  been  paid  under  i 
the  contract. 

In  the  month  of  November  the  manager  of  the  plaintiff  com-  | 
pany’s  branch  at  Rouyn,  Quebec,  received  a long-distance  tele-  j 
phone  call  from  a used  car  dealer  in  Toronto  named  Murray,  who  j 
inquired  as  to  the  balance  owing  under  the  plaintiff’s  conditional  ! 
sale  agreement  and  at  the  same  time  he  spoke  to  Savard,  by 
whom  he  was  told  that  he  was  selling  the  motor  car  and  that 
the  purchaser  would  assume  his  obligation  to  the  plaintiff.  This 
is  the  last  that  was  heard  of  this  transaction  until  some  con- 
siderable time  later  when  the  motor  car  was  found  in  Hamilton 
on  a used  car  lot  owned  and  operated  by  the  defendant  LaFlamme. 

On  the  3rd  March  1949  a warrant  was  issued  by  the  plaintiff  to 
its  bailiff,  William  Frederick  Anderson,  who  attended  at  the 
premises  of  the  defendant  LaFlamme  for  the  purpose  of  making 
a seizure  of  the  car.  At  that  time,  however,  he  was  advised  that 
the  car  had  been  sold  to  the  defendant  Nickerson,  residing  in  St, 
Catharines.  Nickerson  had  purchased  the  car  from  LaFlamme 
in  the  interval  between  March  1949  and  the  27th  May  1949. 
Anderson  was  later  instructed  to  seize  the  car  from  the  defend- 
ant Nickerson  and  attended  at  St.  Catharines  for  that  purpose 
on  the  1st  June  1949.  The  car  was  driven  to  the  lot  operated  by 
the  defendant  LaFlamme  and  it  was  left  there,  Nickerson  re- 
taining the  keys  and  the  motor  vehicle  licence.  Subsequently 
on  the  4th  June,  Nickerson  obtained  possession  of  the  car  from 
LaFlamme  and  still  has  it  in  his  possession. 

It  does  not  appear  that  at  the  time  of  the  acquisition  of  this 
vehicle  by  LaFlamme  he  had  any  knowledge  of  the  plaintiff’s 
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claim  with  respect  to  it,  nor  does  it  appear  that  Nickerson  had  any 
knowledge  of  such  claim.  The  motor  car  was  sold  to  LaFlamme 
by  the  third  party,  Leo  Mann,  who  had  purchased  it  from  Murray. 
Undoubtedly,  both  LaFlamme  and  Nickerson  are  purchasers  in 
good  faith  for  value  and  without  notice. 

A member  of  the  bar  of  the  Province  of  Quebec  was  called  by 
the  plaintitf  to  testify  as  to  the  law  of  that  Province  bearing  upon 
this  transaction.  The  agreement  upon  which  the  plaintiff  relies  is 
an  executory  and  conditional  contract  of  sale  which  would  become 
absolute  only  on  fulfilment  of  the  conditions  therein  set  out  and 
is  a conditional  sale  within  the  meaning  ascribed  to  such  a sale 
by  the  terms  and  provisions  of  The  Conditional  Sales  Act,  R.S.O. 
1937,  c.  182.  Under  the  law  of  Quebec,  as  under  the  law  of 
Ontario  or  under  English  law,  the  contract  of  sale  may  be  modi- 
fied in  any  way  that  the  parties  may  agree,  provided  of  course 
that  it  does  not  offend  against  public  policy  and  good  morals,  and 
in  particular  it  is  open  to  them  to  suspend  the  operation  of  the 
general  effect  of  the  contract  in  respect  to  the  vesting  of  the 
property  in  the  vendee  and  to  provide  that  it  shall  not  pass  until 
the  purchase-price  is  fully  paid:  La  Banque  d’Hochelaga  v.  The 
Waterom  Engine  Works  Company  (1897) , 27  S.C.R.  406  at  413. 

Under  the  common  law  the  vendor  was  considered  to  be  the 
owner  as  against  third  parties  such  as  purchasers  from  the  con- 
ditional vendee  in  good  faith  and  without  notice  of  his  rights  or 
the  conditional  vendee’s  creditors,  provided  that  the  vendor  had 
done  nothing  to  estop  him  from  maintaining  his  right  of  property : 
Forristal  et  al.  v,  McDonald  (1883) , 9 S.C.R.  12. 

The  Conditional  Sales  Act  does  not  enlarge  the  common  law 
rights  of  a conditional  vendor,  but  failure  on  his  part  to  comply 
with  its  provisions  will  prevent  him  from  asserting  certain  com- 
mon law  rights  as  against  third  parties.  Having  complied  with  the 
provisions  of  the  statute,  he  is  accorded  only  the  rights  which  he 
would  have  enjoyed  under  the  law  had  this  Act  not  been  passed, 
the  same  having  been  enacted  for  the  protection  of  persons  dealing 
with  one  who  has  been  given  possession  of  property  without 
ownership : Commercial  Finance  Corporation  Limited  v.  F>tratford 
(1920),  47  O.L.R.  392  at  396. 

The  rights  of  the  parties  to  this  action  depend  upon  whether 
' or  not  the  plaintiff  was  required  to  effect  registration  of  the 
I conditional  sale  contract  in  question  in  the  action  in  accordance 
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with  the  provisions  of  Ontario’s  Conditional  Sales  Act.  The 
Ontario  Act  obviously  has  no  extra-territorial  effect  and  is  not 
applicable  to  assignments  of  movable  property  situate  in  a foreign 
jurisdiction  when  the  purchaser  is  resident  in  that  jurisdiction, 
and  unless  this  transaction  can  be  brought  within  the  terms  of 
s.  10  of  The  Conditional  Sales  Act  the  plaintiff  is  entitled  to  suc- 
ceed in  this  action.  Section  10  provides  as  follows: 

“When  a contract  has  been  made  out  of  Ontario  with  reference 
to  goods  not  then  within  Ontario  which  if  made  within  Ontario 
and  with  reference  to  goods  within  Ontario  would  come  within 
the  provisions  of  this  Act,  or  where  under  the  law  governing 
the  contract  the  vendor  has  the  right  of  revendication  or  to 
resume  possession  of  the  goods  notwithstanding  the  possession 
of  the  purchaser  upon  default  in  payment  of  the  price  or  the 
insolvency  of  the  purchaser,  and  the  goods  are  brought  into  On- 
tario, such  contract  shall  be  subject  to  the  provisions  of  this 
Act,  provided  that  the  period  for  filing  in  the  office  of  the  clerk 
of  the  county  or  district  court  of  the  county  or  district  in  which 
the  purchaser,  proposed  purchaser  or  hirer  resided  at  the  time 
of  the  sale  or  hiring  shall  be  within  twenty  days  after  the  date  on 
which  the  goods  are  brought  within  Ontario,  and  provided  that  a 
caution  under  oath  stating  the  nature  of  the  agreement  and  of  the  , 
right  claimed  may  be  filed  in  lieu  of  a true  copy  of  the  contract,”  j 
In  the  case  at  bar  the  contract  was  made  in  the  Province  of  j 
Quebec,  the  subject  matter  of  the  contract  was  situate  there,  the  I 
conditional  purchaser  was  resident  and  domiciled  in  Quebec,  and  i 
the  removal  of  the  subject  matter  of  the  contract  out  of  the  I 
Province  of  Quebec  was  not  within  the  contemplation  of  the  j 
parties.  It  is  abundantly  plain  that  in  Hiese  circumstances  the  j 
rights  of  the  immediate  parties  to  the  contract  are  to  be  deter-  | 
mined  according  to  the  law  of  the  Province  of  Quebec,  which,  ! 
as  already  stated,  is  similar  to  the  law  of  Ontario  with  respect  j 
to  agreements  of  this  character. 

Had  the  property  been  sold  originally  to  a resident  of  the 
Province  of  Ontario  different  considerations  would  arise  and  the 
provisions  of  s.  10  would  have  had  to  be  observed,  as  in  In  re 
Meredith  (1930),  11  C.B.R.  405,  but  here  the  purchaser  at  the 
time  of  the  sale  resided  in  Quebec  and  carried  on  business  there. 
One  may  ask  how  the  conditional  vendor  could  have  filed  a true 
copy  of  the  contract  or  caution  under  oath  stating  the  nature 
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of  the  agreement  and  the  right  claimed  “in  the  office  of  the 
clerk  of  the  county  or  district  court  of  the  county  or  district 
in  which  the  purchaser,  proposed  purchaser  or  hirer  resided”, 
which  in  my  view  must  refer  to  residence  within  the  Province  of 
Ontario,  in  order  to  come  within  the  requirements  of  this  section. 

It  was  established  in  evidence  that  there  is  not  in  the  Province 
of  Quebec  a Court  known  as  a “county  or  district  court”,  and 
that  under  the  laws  of  Quebec  no  provision  has  been  made  for 
registration  of  contracts  of  the  nature  of  the  contract  in  question 
in  this  action. 

The  words  of  s.  10,  namely,  “of  the  county  or  district  in  which 
the  purchaser,  proposed  purchaser  or  hirer  resided  at  the  time  of 
the  sale  or  hiring”,  make  it  obvious  that  “purchaser”  or  “hirer” 
will  not  include  a subsequent  purchaser  such  as  Mann,  Nickerson 
or  LaFlamme. 

It  is  perfectly  plain  that  performance  of  the  conditions  pre- 
scribed by  s.  10  of  the  statute  is  impossible  in  this  case  and,  in 
accordance  with  the  maxim  lex  non  cogit  ad  impossibilia,  non- 
performance is  excusable.  The  wording  of  the  section  is  such 
as  to  indicate  clearly  that  it  is  inapplicable  to  the  contract 
between  the  plaintiffs  assignor  and  the  purchaser  Savard. 

There  being  nothing  in  the  statute  requiring  registration  of 
this  contract,  the  plaintiff  has  the  same  rights  as  it  would  have 
had  if  the  statute  had  not  been  passed.  Savard  and  the  subsequent 
purchasers  could  therefore  transmit  no  higher  title  than  they 
themselves  possessed,  and  it  follows  that  the  plaintiff  is  entitled 
to  the  relief  which  it  asks. 

The  following  cases  were  considered  and  are  mentioned  for 
reference:  Ross  v.  Henderson  (1909),  11  W.L.R.  656;  Sawyer 
and  Massey  Co.  Ltd.  v.  Boyce  (1908) , 1 Sask.  L.R.  230,  8 W.L.R. 
834;  Cline  v.  Russell  (1908),  2 Alta.  L.R.  79,  10  W.L.R.  666; 
McGregor  v.  Kerr  (1896),  29  N.S.R.  45;  National  Cash  Register 
Co.  V.  Lovett  (1906),  39  N.S.R.  540, 1 E.L.R.  321. 

There  will  therefore  be  judgment  against  the  defendant  Nick- 
erson for  possession  of  the  motor  vehicle  described  in  the  plead- 
ings, and,  alternatively,  against  the  defendants  Nickerson  and 
LaFlamme  for  damages  for  conversion  in  the  sum  of  $1,110.25. 
The  plaintiff  shall  have  one  set  of  costs  of  this  action  as  against 
both  defendants.  There  will  also  be  judgment  in  favour  of 
LaFlamme  against  the  third  party  Leo  Mann,  for  the  sum  of 
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$1,110.25,  together  with  the  costs  of  the  third  party  issue  and 
for  such  costs  as  the  defendant  LaFlamme  may  be  compelled 
to  pay  to  the  plaintiff.  Industrial  Acceptance  Corporation  Lim- 
ited. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Parkinson,  Gardiner,  Willis  d 
Roberts,  Toronto, 

Solicitor  for  the  defendant  LaFlamme:  Wilfred  R,  Hobson, 
Hamilton, 

Solicitors  for  the  defendant  Nickerson:  Hetherington,  Cavers 
d Goodwin,  St,  Catharines, 

Solicitors  for  the  third  party:  Reid  d Robinson,  Toronto. 
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George  C»  Anspach  Co.  Ltd.  v.  Canadian  National  Railway 

Company. 

Carriers — Carriage  of  Goods — “Through”  Bill  of  Lading — Privity  of 
Contract — Right  of  “Notify  Party”  to  Sue— Negligence  of  Carrier 
other  than  Defendant — The  Bills  of  Lading  Act,  R.S.G.  1927,  c.  17, 
s.  2— Proper  Law  of  Contract. 

The  plaintiff,  through  an  agent,  bought  a quantity  of  asparagus  from 
F.G.  Co.  at  Yakima,  Washington.  The  asparagus  was  shipped  under 
a “Uniform  Domestic  Straight  Bill  of  Lading”  (U.S.),  consigned  to 
F.  G.  Co.  at  Toronto,  with  a notation  “Advise”  the  plaintiff.  F.G.  Co. 
drew  on  the  plaintiff,  which  paid  the  draft  and  received  the  bill  of 
lading,  on  surrender  of  which  it  obtained  from  the  defendant  delivery 
of  the  asparagus,  which  was  found  to  have  been  frozen  en  route,  on 
the  line  of  the  originating  railroad  company. 

Held,  the  plaintiff  was  entitled  to  judgment  against  the  defendant  for 
the  amount  of  damages  agreed  upon.  It  made  no  difference  that 
there  was  no  privity  of  contract  between  the  parties  to  the  action, 
or  that  the  damage  to  the  asparagus  resulted  from  the  negligence  of 
a carrier  other  than  the  defendant.  The  “proper  law  of  the  contract” 
was  clearly  the  law  of  the  State  of  Washington,  which  was  embodied 
primarily  in  The  Interstate  Commerce  Act  (U.S.),  and  that  Act  gave  a 
clear  right  to  damages  to  a person  in  the  position  of  the  plaintiff.  The 
plaintiff’s  right  to  sue  in  Ontario  to  enforce  that  right  was  settled 
by  s.  2 of  The  Bills  of  Lading  Act  and  the  decision  in  Ferguson  v.  The 
Toronto,  Hamilton  and  Buffalo  Railway  Company,  [1950]  O.W.N.  105. 

An  action  for  damages. 

13th  and  14th  April  and  22nd  November  1948.  The  action 
was  tried  by  Wilson  J.  without  a jury  at  Toronto. 

A.  M.  Ferriss,  for  the  plaintiff. 

G.  W.  Robinette,  for  the  defendant. 

31st  March  1950.  Wilson  J. : — The  plaintiff’s  claim  is  for 
S899.01,  damages  for  injury  by  freezing  to  a portion  of  a car- 
load of  asparagus  shipped  on  7th  April  1940  from  Sunnyside, 
Washington,  U.S.A.,  on  the  Northern  Pacific  Railv/ay  (herein- 
after called  “the  Northern  Pacific”)  to  Toronto,  Ontario,  Canada. 
The  amount  of  the  damages  is  admitted  and  represents  the 
difference  between  the  market  value  of  616  cases  of  asparagus 
in  first-class  condition  at  Toronto  on  15th  April  1940,  and  the 
amount  received  for  their  sale,  the  last-named  date  being  the 
day  on  which  the  shipment  was  received  in  Toronto. 

At  the  outset  it  may  be  explained  that  the  plaintiff  is  the 
same  company  as  that  which  purchased  the  asparagus,  namely: 
McCart  Bros.  Fruit  Co.  Limited,  a change  of  name  having  been 
made  by  supplementary  letters  patent  in  the  interval  between 
the  date  of  the  sale  and  the  issue  of  the  writ  in  this  action  on 
9th  June  1944. 
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The  following  are  the  facts:  On  6th  April  1940  the  Northern 
Pacific  car  in  question  was  placed  for  loading  by  Yakima  Fruit 
Growers  Association  (hereinafter  called  “the  Fruit  Growers”)  at 
2 p.m.  at  Sunnyside,  Washington,  after  having  been  initially  iced 
at  Zilla,  Washington,  by  the  Northern  Pacific. 

The  following  day  McCart  Bros.  Fruit  Co.  Limited  (herein- 
after called  “McCarts”)  purchased  1096  crates  of  no.  1 asparagus 
from  the  Fruit  Growers  of  Yakima,  Washington,  through  Mark 
T.  Adamson,  Limited,  a fruit  and  vegetable  broker  in  Toronto, 
acting  for  the  Fruit  Growers.  The  confirmation  of  sale  was 
made  by  Adamson  on  the  “Standard  Confirmation  of  Sale”  form 
which  is  obligatory  under  The  Fruit,  Vegetables  and  Honey  Act, 
1935  (Can.),  c.  62,  and  the  regulations  made  thereunder,  as 
revised  on  24th  June  1939.  This  form  of  contract  must  be 
used  by  brokers,  commission  agents  and  dealers  in  fruit,  honey 
and  vegetables  who  import  these  commodities  from  outside 
Canada,  The  actual  form  used  in  this  case  was  not  produced, 
but  Mr.  Adamson  stated  the  terms  of  sale  were  f.o.b.  shipping 
plant,  Sunnyside,  Washington.  Shipping  instructions  to  the  i 
Fruit  Growers  were:  “Standard  refrigeration  with  3 per  cent,  j 
salt  at  initial  station  and  at  all  regular  icing  stations.”  There  j 
was  no  evidence  to  indicate  whether  these  were  given  initially  , 
by  McCarts  or  by  Adamson  acting  without  instructions  from  ) 
McCarts.  j 

Under  the  “Standard  Rules  and  Definitions  of  Trade  Terms  i 
for  the  Fruit  and  Vegetable  Industry”,  appearing  on  the  back  of  , 
the  confirmation  of  sale  form  (ex.  5),  the  seller,  in  this  case  i 
the  Fruit  Growers,  was  required  immediately  upon  completion  of  j 
the  sale  to  give  necessary  shipping  instructions  and  to  “forward 
the  railway  acknowledgment  to  the  buyer  that  the  produce  shall 
be  railway  billed  to,  or  to  notify  or  advise  the  buyer”.  Rule  10 
provided : 

“The  term  ‘F.O.B.’  . . . shall  be  deemed  to  mean  that  the 
commodity  quoted  or  sold  is  to  be  placed  free  on  board  the  car 
or  other  agency  of  through  land  transportation  at  shipping  point, ! 
in  suitable  shipping  condition  . . . and  that  the  buyer  assumes  J 
all  risks  of  damage  and  delay  in  transit  not  caused  by  the  ! 

ii 

shipper,  irrespective  of  how  the  shipment  is  billed.  The  buyers 
has  the  right  of  inspection  at  destination  before  the  goods  arej 
paid  for,  but  only  for  the  purpose  of  determining  that  the 
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produce  shipped  complied  with  the  terms  of  the  contract  or  order 
at  time  of  shipment,  subject  to  the  provision  covering  suitable 
shipping  condition.  This  right  of  inspection  does  not  convey  or 
imply  any  right  of  rejection  by  the  buyer  because  of  any  loss, 
damage,  deterioriation  or  change  which  has  occurred  in  transit. 

“If  the  shipper  consigns  the  goods  to  himself  with  instruc- 
tions to  notify  the  buyer,  this  billing  being  for  the  purpose  of 
securing  payment  of  the  draft  or  other  performance  of  the  con- 
tract by  the  buyer,  and  there  is  no  understanding  between  the 
parties  as  to  when  title  shall  pass,  the  produce  is  considered  as 
shipped  at  the  buyer’s  risk  as  in  the  case  of  an  F.O.B.  shipment.” 
(The  italics  are  mine.) 

There  was  “no  understanding”  in  this  case. 

The  asparagus  was  pre-cooled  before  loading,  which  com- 
menced at  4 p.m.  and  was  completed  at  10  p.m.  on  7th  April* 
On  the  same  day  the  Northern  Pacific  issued  a “Uniform 
Domestic  Straight  Bill  of  Lading,  adopted  by  Carriers  in  Official, 
Southern,  Western  and  Illinois  Classification  territories  March 
15,  1922,  as  amended  August  1,  1930”,  to  the  Fruit  Growers, 
consigned  to  them  (“Advise:  McCart  Bros.  Fruit  Co*”)  at 
Toronto,  Ontario,  Canada,  route  “N.P./C.  & N.W.  /G.T./C.N.”, 
car  initial  N.P.  90494,  bearing  the  following  instructions  either 
typed  or  stamped  on  the  face  of  the  bill  of  lading:  “Standard 
Refrigeration.  3%  Salt  on  Initial  & Each  Reicing”;  “Allow 
inspection  without  presentation  of  Bill  of  Lading  or  Delivery 
Order”;  “Deliver  only  upon  surrender  of  written  or  telegraphic 
order  of  Yakima  Fruit  Growers  Association,  Yakima,  Wash., 
and  payment  of  all  freight  charges”. 

i The  bill  of  lading  was  signed  on  behalf  of  the  shipper  and 
the  railway  company.  The  consignor  (shipper),  in  the  space 
provided  on  the  face  of  the  bill  of  lading,  signed  the  printed 
'instruction  to  the  carrier:  “The  carrier  shall  not  make  delivery 
I of  this  shipment  without  payment  of  freight  and  all  other  law- 
ful charges.”  A further  reference  to  the  terms  of  the  bill  of 
I lading  will  be  made  later. 

The  car  left  Sunnyside,  Washington,  at  10.55  a.m.  on  8th 
April,  and  on  the  following  day  the  Fruit  Growers  invoiced 
McCarts  under  date  of  4/9/40  (meaning  9th  April  1940).  It 
stated  the  car  was  shipped  4/7/40  (meaning  7th  April  1940) 
“to  Y.F.G.  Assn.  Advise  McCart  Bros.  Fruit  Co.,  72  Colborne 

21— [1950]  O.R. 
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St.,  Toronto,  Ont.”  “Protective  service  used.  STD.  Refrig.  3 | 
percent,  salt  Init.  & Ea.  Re-icing.”  Route  was  as  already  | 
stated.  The  invoice  also  provided:  “This  sale  is  made  subject  ^ 
to  the  ‘Standard  Rules  and  Definitions  of  Trade  Terms’  ”,  and  i 
typed  on  the  invoice  was:  “Meets  Canadian  import  require-  i 
ments.” 

On  14th  April  the  car  was  received  by  the  Canadian  National 
Railway  Company  (hereinafter  referred  to  as  “the  Canadian  , 
National”)  from  the  Grand  Trunk  Western  Railway  at  Port  | 
Huron,  Michigan,  and  the  following  day  the  Canadian  National  tj 
delivered  it  to  McCarts  upon  surrender  of  the  bill  of  lading. 
McCarts  made  payment  to  the  Canadian  Bank  of  Commerce  at  i 
Toronto  of  the  Fruit  Growers’  draft  with  bill  of  lading  attached, 
obtained  the  latter,  paid  the  freight  charges  and  the  Canadian 
National,  upon  receipt  of  a telegraphic  order  from  the  Fruit  f 
Growers,  delivered  the  car  to  the  plaintiff. 

After  delivery  of  the  car,  and  when  it  was  opened,  it  was 
found  that  616  cases  of  asparagus  had  been  frozen  en  route,  \ 
and  it  was  admitted  at  the  trial  that  the  freezing  damage  had  i 
occurred  on  the  lines  of  the  Northern  Pacific. 

Oral  notice  of  the  plaintiff’s  claim  was  given  to  the  de-  ^ 
fendant  at  Toronto  on  15th  April  1940,  and  the  immediate  sale  ^ 
of  the  asparagus  was  arranged  by  agreement  between  the  plain-  | 
tiff  and  defendant.  On  7th  October  1940  the  plaintiff  gave  | 
written  notice  of  its  claim  to  the  Northern  Pacific  and  it  com-  | 
menced  this  action  on  9th  June  1944.  No  question  was  raised  i 
as  to  the  time  within  which  the  action  was  brought  after  notice  i 
of  claim  to  the  railway. 

The  date  when  the  invoice  from  the  Fruit  Growers  to  ji 
McCarts  was  received  by  the  latter  was  not  disclosed  by  thejl 
evidence,  and  there  appears  to  have  been  no  demand  for  in-|l 
spection  of  the  car  before  taking  delivery.  The  evidence  is* 
silent  as  to  whether  McCarts  knew  of  the  right  to  inspect  before  I ( ' 
obtaining  delivery,  but  I assume  they  received  a copy  ofl 
the  contract  (ex.  5),  and  by  the  terms  of  para.  10  of  the  “Stan-jfl 
dard  Rules  and  Definitions”  quoted,  they  were  given  this  right,|i] 
and  are  presumed  to  have  known  it.  There  was  also  no  evidence? : j 
to  disclose  from  whom  the  Fruit  Growers  obtained  their  instruc-j  j • 
tions  to  ship  this  car  “Advise  McCart”,  but  I think  it  is  ajh 
fair  inference  from  the  evidence  that  they  got  them  from  Adam-.  i I 
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} son,  and  that  in  the  capacity  of  arranging  for  shipment  he  and 
the  Fruit  Growers  were  acting  as  agents  for  McCarts.  This  is 
borne  out  by  the  manner  in  which  the  bill  of  lading  was  filled 
I out  and  the  instructions  that  the  carrier  was  not  to  make  de- 
1 livery  of  the  shipment  without  payment  of  freight  and  all  other 

I lawful  charges.  This  instruction  was  given  on  the  understand- 
ing, which  is  set  out  on  the  face  of  the  bill  of  lading,  that  the 

; shipment  was  to  be  delivered  to  the  consignee  without  recourse 
’ on  the  consignor,  and,  although  the  bill  of  lading  was  consigned 
to  the  Fruit  Growers  ‘‘Advise  McCart”,  it  was  contemplated 
that  McCarts  would  take  delivery. 

I presume  that  the  further  direction  with  regard  to  delivery 
only  upon  surrender  of  written  or  telegraphic  order,  and  pay- 
ment of  all  freight  charges,  was  intended  to  ensure  that  the 
Fruit  Growers  would  be  paid  for  their  produce  and  that  they 
^ would  be  subject  to  no  liability  for  payment  of  freight  and 
service  charges. 

The  only  other  fact  to  be  dealt  with  is  whether  or  not  the 
instructions  for  icing  the  railway  car  were  such  that  compliance 
with  them  caused  the  freezing.  The  sole  evidence  upon  the 
point  is  that  of  Mr.  Adamson,  who  has  had  many  years 
^experience  in  shipping  perishable  produce  in  refrigerated  cars, 
\ and  that  of  Mr.  Edmunds,  Supervisor  of  Perishable  Traffic  for 

iii  f 

^ the  past  fifteen  years  for  the  Canadian  National,  whose  duties 

11'  ' 

are  to  see  that  cars  are  properly  iced,  pre  cooled  and  serviced 

* in  transit.  Mr.  Adamson  stated  that  standard  refrigeration  with 

* 3 per  cent,  salt  had  been  standard  shipping  instructions  and 
that  where  the  asparagus  and  the  cars  were  not  pre-cooled  5 per 
pent,  of  salt  solution  had  been  used.  He  said  he  had  ordered 

II  i 

■ twelve  cars  from  the  same  source  in  the  same  year  (1940)  and 
^ :his  was  the  only  one  which  gave  trouble.  Mr.  Edmunds,  on 
he  other  hand,  stated  the  company  did  not  have  any  records 
, |t;  ;or  the  year  1940  but  that  for  the  years  1941,  1942  and  1947 
;tat  le  had  made  a check  of  the  cars  from  Yakima  and  there  was 
igl:  iiot  one  car  which  called  for  3 per  cent.  salt.  All  were  billed 
te  ^standard  refrigeration,  no  salt’'.  Upon  the  evidence,  I have 
te  bme  to  the  conclusion  that  I should  accept  Mr.  Adamson’s 
is  vidence  as  being  more  directly  connected  with  the  fact  in  issue, 
M nd  I accept  it  instead  of  that  of  Mr.  Edmunds. 
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It  was  obvious  from  the  evidence  that  the  asparagus  was  not 
put  in  the  car  in  the  freezing  condition  in  which  it  arrived  in  | 
Toronto.  | 

The  relations  between  the  shipper  and  the  railway  company  ; 
were  of  course  embodied  in  the  contract  already  referred  to,  j 
namely,  the  bill  of  lading,  the  relevant  parts  of  which  are  as  | 
follows : i 

“Received^  subject  to  the  classifications  and  tariffs  in  effect 
on  the  date  of  the  issue  of  this  Bill  of  Lading,  at  Sunnyside, 
Washington,  April  7,  1940,  from  Yakima  Fruit  Growers  Associa- 
tion the  property  described  below,  in  apparent  good  order  . . . 
marked,  consigned,  and  destined  as  indicated  below,  which  said 
company  (the  word  company  being  understood  throughout  this 
contract  as  meaning  any  person  or  corporation  in  possession  of 
the  property  under  the  contract)  agrees  to  carry  to  its  usual 
place  of  delivery  at  said  destination,  if  on  its  own  road  or  its  own 
water  line,  otherwise  to  deliver  to  another  carrier  on  the  route  j 
to  said  destination.  It  is  mutually  agreed,  as  to  each  carrier  of  | 
all  or  any  of  said  property  over  all  or  any  portion  of  said  route  I 
to  destination,  and  as  to  each  party  at  any  time  interested  in  j 
all  or  any  of  said  property,  that  every  service  to  be  performed  | 
hereunder  shall  be  subject  to  all  the  conditions  not  prohibited  | 
by  law,  whether  printed  or  written,  herein  contained,  including  j 
the  conditions  on  back  hereof,  w^hich  are  hereby  agreed  to  byj 
the  shipper  and  accepted  for  himself  and  his  assigns.”  | 

Then  follow  the  particulars  with  regard  to  the  consignee,! 
destination,  route  and  the  endorsements  on  the  face  of  the  bill  j 
of  lading  to  which  reference  has  already  been  made.  i 

The  contract  terms  and  conditions  set  out  on  the  back  of  j 
the  bill  of  lading  in  so  far  as  they  are  relevant  are  as  follows:! 

“Sec.  1(a)  The  carrier  or  party  in  possession  of  any  of  the 
property  herein  described  shall  be  liable  as  at  common  law  for 
any  loss  thereof  or  damage  thereto,  except  as  hereinafter  pro- 
vided. 

“(b)  No  carrier  or  party  in  possession  of  all  or  any  of  the 
property  herein  described  shall  be  liable  for  any  loss  thereof  or 
damage  thereto  or  delay  caused  by  the  act  of  God,  the  public 
enemy,  the  authority  of  law,  or  the  act  or  default  of  the  shippeij 
or  owner,  or  for  natural  shrinkage.  ... 
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“Sec.  2(b)  As  a condition  precedent  to  recovery,  claims  must 
be  filed  in  writing  with  the  receiving  or  delivering  carrier,  or 
carrier  issuing  this  bill  of  lading,  or  carrier  on  whose  line  the 
loss,  damage,  injury  or  delay  occurred,  within  nine  months  after 
delivery  of  the  property  (or,  in  case  of  export  traffic,  within 
nine  months  after  delivery  at  port  of  export)  or,  in  case  of 
failure  to  make  delivery  then  within  nine  months  after  a 
reasonable  time  for  delivery  has  elapsed;  and  suits  shall  be 
instituted  against  any  carrier  only  within  two  years  and  one 
day  from  the  day  when  notice  in  writing  is  given  by  the  carrier 
to  the  claimant  that  the  carrier  has  disallowed  the  claim  or 
any  part  or  parts  thereof  specified  in  the  notice.  Where  claims 
are  not  filed  or  suits  are  not  instituted  thereon  in  accordance 
with  the  foregoing  provisions,  no  carrier  hereunder  shall  be 
liable,  and  such  claims  will  not  be  paid.” 

“Sec.  7.  The  owner  or  consignee  shall  pay  the  freight  and 
average,  if  any,  and  all  other  lawful  charges  accruing  on  said 
property;  but,  except  in  those  instances  where  it  may  lawfully 
be  authorized  to  do  so,  no  carrier  by  railroad  shall  deliver  or 
relinquish  possession  at  destination  of  the  property  covered  by 
this  bill  of  lading  until  all  tariff  rates  and  charges  thereon  have 
I been  paid.  The  consignor  shall  be  liable  for  the  freight  and  all 
other  lawful  charges,  except  that  if  the  consignor  stipulates,  by 
signature,  in  the  space  provided  for  that  purpose  on  the  face  of 
i this  bill  of  lading  that  the  carrier  shall  not  make  delivery  with- 
: out  requiring  payment  of  such  charges  and  the  carrier,  contrary 
to  such  stipulations,  shall  make  delivery  without  requiring  such 
payment,  the  consignor  (except  as  hereinafter  provided)  shall 
inot  be  liable  for  such  charges.”  The  exceptions  are  not  relevant 
to  this  case. 

It  is  to  be  noted  that  besides  the  “Uniform  Straight  Bill  of 
Lading”  there  are  also  “Uniform  Order  Bills  of  Lading”,  “Uni- 
form Through  Export  Straight  Bills  of  Lading”  and  “Uniform 
Through  Export  Order  Bills  of  Lading”,  the  latter  two  of  which 
provide  in  Part  I,  s.  2: 

“(a)  In  issuing  this  bill  of  lading  this  company  agrees  to 
jtransport  only  over  its  own  line  and  acts  only  as  agent  with 
jrespect  to  the  portion  of  the  route  beyond  its  own  line. 

I “(b)  No  carrier  shall  be  liable  for  loss,  damage,  or  injury 
lot  occurring  on  its  own  road  or  its  own  water  line  or  its  portion 


324 


Ontario  Reports. 


[1950] 


of  the  through  route,  nor  after  said  property  has  been  delivered 
to  the  next  carrier.” 

These  have  been  referred  to  only  for  the  purpose  of  drawing 
attention  to  the  fact  that  in  the  cases  where  the  Interstate  Com- 
merce Commission  regulates  the  railway  traffic,  railways  do 
have  the  opportunity  to  limit  their  liability  in  the  case  of  ex- 
port shipments  to  loss,  damage  or  injury  on  their  own  railways 
or  water  lines  and  only  while  goods  are  in  their  respective 
possessions.  In  the  case  of  Alwine  et  al.  v.  Pennsylvania  R.  Co. 
(1940),  15  A.  2d  507,  a different  form  of  bill  of  lading  was 
issued  and  that  case  is  not  relevant  to  the  issues  here,  although 
there  was  a through  bill  of  lading.  It  is  understood,  however, 
that  when  shipments  are  made  to  Canada  the  “Uniform  Straight 
Bill  of  Lading”  is  commonly  used. 

In  reading  decisions  of  Courts  in  the  United  States  care  must 
be  taken  to  note  the  wording  of  the  bills  of  lading.  Some  ! 
decisions  are  based  upon  the  principle  of  the  law  applicable  to  | 
the  contract  as  defined  herein  while  others  appear  to  be  based  j 
upon  statutory  provisions,  e.g.,  the  ratio  of  the  decisions  in 
Southern  Pac.  R.  Co.  of  Mexico  et  al.  v.  Gonzalez  (1936),  61  P. 
2nd  377  (S.C.  Arizona),  and  Woodbury  et  al.  v.  Galveston  H.  & ! 
S.A.  Ry.  Co.  (1919),  209  S.W.  432  (Texas  Court  of  Civil 
Appeals). 

Before  considering  the  law  applicable  to  this  case,  it  will  be 
well  for  the  sake  of  clarity  to  draw  attention  to  certain  matters 
which  do  not  enter  into  the  reasons  for  the  conclusions  later 
stated  herein.  Perhaps  this  may  be  unnecessary,  but  the  sub- 
ject of  conflict  of  laws  in  relation  to  the  transport  of  goods  by 
rail  between  countries  (international  as  distinguished  from  intra- 
national shipments)  is  one  upon  which  there  are  few  cases  and 
they  are  by  no  means  uniform  in  their  conclusions. 

The  first  matter  to  be  eliminated  is  the  agreement  under 
which  the  plaintiff  bought  the  asparagus  from  the  Fruit 
Growers.  This  was  fully  performed  as  between  those  two 
parties  and  the  plaintiff  had  no  right  of  recovery  against  the  ; 
latter  for  failure  to  deliver  the  goods  as  ordered.  This  con-  j 
elusion  arises  clearly  out  of  the  express  terms  of  the  contract  | 
between  them  (ex.  5),  already  mentioned,  and  is  of  importances 
in  this  action  in  that  it  eliminates  the  necessity  for  considering  Ij 
whether  the  contract  of  carriage  was  made  in  the  course  of 
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performing  the  contract  for  the  sale  of  goods  and  was  governed 
by  the  law  applicable  to  the  latter.  The  issues  to  be  decided 
arise  solely  out  of  the  contract  of  carriage.  This  is  further 
made  clear  by  reason  of  the  fact  that  the  plaintiff  has  framed 
its  action  against  the  defendant  upon  the  basis  of  a breach, 
through  negligence,  of  the  contract  to  carry  the  goods  safely 
from  the  point  of  shipment  to  the  point  of  delivery. 

The  next  matter  to  be  eliminated  is  the  question  of  privity  of 
contract.  There  was  no  privity  of  contract  between  the  parties 
to  this  action,  in  the  sense  that  they  were  not  the  original 
shipper  and  carrier.  The  latter  were  two  other  legal  entities, 
namely,  the  Fruit  Growers  and  the  Northern  Pacific.  Because, 
as  will  appear  later,  the  issues  will  be  decided  on  other  grounds, 
it  is  not  necessary  to  determine  whether,  having  regard  to  the 
wording  of  the  bill  of  lading,  the  following  facts  are  sufficient  to 
establish  privity  of  contract  between  the  parties  to  this  action: 
(a)  the  defendant’s  being  a member  of  the  group  of  railways 
which  filed  a joint  tariff  covering  the  through  freight  rate 
charged;  (b)  the  transportation  of  the  goods  by  the  defendant 
over  its  own  railway  line  from  Port  Huron,  Michigan,  to 
Toronto,  a distance  of  approximately  170  miles  (the  total  rail 
haul  was  approximately  3,000  miles,  all  in  the  United  States 
except  the  170  miles) ; and  (c)  the  collection  by  the  defendant 
of  the  total  freight  and  icing  charges  for  the  whole  haul. 

The  next  matter  to  be  conveniently,  if  not  quite  logically, 
referred  to  is  the  damage  sustained.  The  law  applicable  to 
ascertaining  the  quantum  of  damages  need  not  be  considered, 
because  the  parties  have  agreed  between  themselves  with  respect 
to  the  amount  of  it. 

I turn  now  to  the  issues  which  have  to  be  decided  upon  the 
i pleadings.  The  plaintiff  alleges : 

(a)  it  did  not  make  a contract  with  the  plaintiff  and  there 
port  of  the  asparagus  from  Sunnyside  to  Toronto; 

(b)  damage  to  a portion  of  the  shipment  constituting  a 
breach  of  contract  and  notice  of  the  damage  to  the  defendants; 

i (c)  that  “the  law  applicable  to  this  action  is  that  of  the 
United  States  of  America  . . . particularly  but  not  limited  to 
Article  49,  Subsection  11  [of  the  United  States  Code  (1946  ed.)] 
land  The  Uniform  Bills  of  Lading  Act  [U.S.]”,  under  which  law 
the  delivering  carrier  is  liable  for  the  damage  claimed; 
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(d)  $899.01  damages,  being  the  difference  between  the 
market  value  of  the  asparagus  damaged  when  in  first-class 
condition  and  the  amount  received  for  it,  both  on  15th  April 
1940. 

The  defendant  raises  the  following  defences : 

(a)  it  did  not  make  a contract  with  the  plaintiff  and  there 
is  no  privity  of  contract  in  respect  thereto  between  it  and  the 
plaintiff; 

(b)  the  plaintiff  was  not  the  consignee  of  the  asparagus  and 
was  not  entitled,  therefore,  to  institute  this  action  in  its  name; 

(c)  the  plaintiff  was  not  the  owner  of  the  asparagus  at  the 
time  the  freezing  damage  took  place  and  was  not,  therefore, 
entitled  to  institute  this  action; 

(d)  the  asparagus  was  carried  subject  to  the  terms  of  the 

bill  of  lading  and  to  the  terms,  conditions,  rules  and  regulations 
contained  in  the  tariff  applicable  to  the  shipment,  particularly 
Perishable  Protective  Tariff  No.  11,  and  the  loss  occurred  be- 
cause the  directions  of  the  shipper  respecting  the  character  and 
incidents  of  the  protective  service  were  incomplete,  inadequate 
or  ill-conceived;  | 

(e)  the  damage  to  the  asparagus  took  place  before  it  was  • 

received  by  the  defendant;  | 

(f)  the  contract  of  carriage  was  fully  performed  by  it  and  j 

all  other  carriers  and  none  of  them  was  negligent  in  performing 
the  contract;  in  any  event  the  defendant  is  not  liable  for  the 
negligence  of  any  other  carrier;  j 

(g)  the  notices  referred  to  in  para.  5 of  the  plaintiff’s  claim 
were  received  from  McCarts  but  no  notices  of  any  kind  were 
received  from  the  plaintiff; 

(h)  it  denies  that  the  contract  as  it  applies  to  the  defendant 
is  governed  by  “American  law”  and  says  that  in  any  event  under 
such  law  it  is  not  liable. 

The  plaintiff  asserts  its  claim  upon  a breach  of  contract  and 
the  first  question  to  be  decided  is  what  law  governs  the  contract. 

There  is  no  hope  of  finding  from  an  analysis  of  decisions  in 
the  Courts  in  the  United  States,  England  and  Canada  a state- 
ment of  principles  acceptable  in  all  of  them.  This  is  quite 

apparent  from  the  annotation  “Law  of  place  of  performance, 
other  than  that  of  place  where  contract  is  made  and  trans- 
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portation  commences,  as  the  governing  law  of  carrier’s  con- 
tract” (1931),  72  A.L.R.  250*  In  some  measure  this  is  so 
because  the  State  Courts  have  not  been  required  by  decisions  of 
the  Supreme  Court  of  the  United  States  to  follow  the  decisions 
of  the  lower  Federal  Courts:  see  annotation  “Duty  of  state 
courts  to  follow  decisions  of  Federal  courts,  other  than  the 
Supreme  Court,  on  Federal  questions”  (1943),  147  A.L.R.  857. 
The  conclusions  expressed,  therefore,  will  be  based  upon  reason- 
ing from  the  decisions  of  the  English  and  Canadian  authorities, 
with  some  references  to  texts  written  by  recognized  American 
authors. 

I adopt  the  principle  that  the  law  applicable  to  this  contract 
is  “the  proper  law  of  the  contract”  defined  in  Dicey’s  Conflict 
of  Laws,  6th  ed.  1949,  p.  579,  as  meaning  “the  law,  or  laws,  by 
which  the  parties  intended,  or  may  fairly  be  presumed  to  have 
intended,  the  contract  to  be  governed;  or  (in  other  words)  the 
law  or  laws  to  which  the  parties  intended  or  may  fairly  be  pre- 
sumed to  have  intended,  to  submit  themselves”*  Indeed,  I am 
of  the  opinion  this  statement  of  the  law  is  now  settled  in  so 
far  as  Ontario  is  concerned  by  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Vita  Food  Products,  Incorporated 
V.  Unus  Shipping  Company,  Limited  (in  liquidation),  [1939]  A.C. 
277,  [1939]  1 All  E.R.  513,  48  C.R.C.  262,  [1939]  2 D.L.R.  1, 

[1939]  1 W.W.R*  433.  In  that  case  two  parties  had  expressly 

contracted  that  the  law  of  England  should  apply  to  a shipment 
of  goods  in  a ship  registered  in  the  Province  of  Nova  Scotia 
from  a point  in  Newfoundland  to  a point  in  the  United  States. 

; At  p.  289  Lord  Wright  stated  the  law  thus: 

“It  will  be  convenient  at  this  point  to  determine  what  is  the 
; proper  law  of  the  contract.  In  their  Lordships’  opinion  the  ex- 
' press  words  of  the  bill  of  lading  must  receive  effect,  with  the 

' result  that  the  contract  is  governed  by  English  law.  It  is  now 

' well  settled  that  by  English  law  (and  the  law  of  Nova  Scotia  is 
I the  same)  the  proper  law  of  the  contract  ‘is  the  law  which  the 
I parties  intended  to  apply.’  That  intention  is  objectively  ascer- 
1 tained,  and,  if  not  expressed,  will  be  presumed  from  the  terms 
I of  the  contract  and  the  relevant  surrounding  circumstances.” 

I Even  if  I were  at  liberty  to  do  so,  I would  not  adopt  the 
i principle  contended  for  by  Professor  Beale  in  his  very  able  work 
on  The  Conflict  of  Laws  (1935)  and  in  the  Restatement  of  the 
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Law  (1934).  I think  the  criticism  of  the  “place  of  contracting” 
theory  expressed  by  Professor  Cook  in  his  volume  “The  Logical 
and  Legal  Bases  of  the  Conflict  of  Laws”  (1942)  in  the  chapter 
on  that  theory  at  pp.  389  et  seq.,  is  fundamentally  sound  and, 
notwithstanding  the  limitations  of  the  “intention  of  the  parties” 
theory,  it  is  the  sounder  of  the  two  principles.  Moreover,  the 
following  quotation  from  Rabel,  the  Conflict  of  Laws,  vol.  2 
(1947),  p.  368,  under  the  heading  of  “The  Present  Systems”,  is 
worth  noting: 

“Most  codes  recognize  either  in  a complete  formula  ‘the  law 
to  which  the  parties  expressly  or  tacitly  intend  to  refer,’  or  ‘the 
intention  of  the  parties,’  or  establish  divergent  provisions,  only 
‘if  nothing  else  has  been  agreed  upon.’  In  British  common  law 
since  Lord  Mansfield’s  famous  dictum  {Robinson  v.  Bland  (1760), 

2 Burr.  1077,  1 Wm.  Bl.  234)  and  in  the  great  majority  of  other  | 
countries,  the  courts  firmly  hold  the  same  view,  which  also  has  i 
been  shared  by  the  Mixed  Arbitral  Tribunals  and — so  far  as  the  I 
cases  required  solution — by  the  Permanent  Court  of  International  | 
Justice.”  ' 

In  the  present  case  there  is  no  express  provision  in  the  con-  | 
tract  stating  what  law  shall  govern,  and  it  is  therefore  necessary  | 
to  ascertain  the  intention  objectively  from  the  terms  of  the  con-  | 
tract  and  the  relevant  surrounding  circumstances.  In  my  view  j 
the  intention  of  the  parties  was  that  the  law  of  the  place  of  the  ' 
making  of  the  contract,  namely,  Sunnyside  in  the  State  of  ' 
Washington,  should  govern  it  for  the  following  reasons:  (a)  the  : 
parties  to  it,  the  Fruit  Growers  and  the  Northern  Pacific,  were  ! 
both  resident  there  in  the  sense  that  they  were  carrying  on  ^ 
business  at  that  place;  (b)  they  made  there  a contract  for  the 
through  carriage  of  goods,  for  freight  charges  jointly  agreed  to 
by  the  Northern  Pacific,  the  Chicago  and  North-Western  Rail- 
way, the  Grand  Trunk  Western  and  the  Canadian  National  from 
the  point  of  shipment  through  several  States  of  the  United 
States  and  through  the  Province  of  Ontario  in  Canada  to  the 
point  of  delivery  in  Toronto;  (c)  the  form  of  contract  is  one 
that  has  been  adopted  for  use  in  the  “Classification  Territories” 
referred  to,  and  it  was  admitted  in  argument  that  the  form  had  j 
been  approved  by  both  the  Interstate  Commerce  Commission  hi  |i 
the  United  States  and  the  Railway  Board  (now  the  Transport! 
Board)  of  Canada;  (d)  moreover,  the  wording  of  the  contract! 


George  C*  Anspach  Co»  v*  C»N,R*  Co* 


Wilson  J.  329 


itself,  inter  alia,  in  s.  2(b)  of  the  terms  and  conditions  endorsed 
on  the  bill  of  lading,  already  quoted,  with  respect  to  notice  which 
must  be  given  to  the  carrier  of  claims  for  loss  or  damage  and 
the  time  within  which  the  action  must  be  brought  are  respec- 
tively those  prescribed  under  The  Interstate  Commerce  Act, 
U.S.  Code,  1946  ed.,  tit.  49,  c.  1,  s.  20(11)  (p.  5472);  and  there 
are  in  addition  the  references  in  s.  9(a)  of  the  said  terms  and 
conditions  to  that  portion  of  the  route  where  carriage  is  by 
water  (not  applicable  in  this  case)  to  the  exemptions  from 
liability  contained  in  what  is  commonly  known  as  The  Harter 
Act  and  in  s.  9(d)  to  payment  of  general  average  payable 
according  to  the  laws  and  usages  of  the  port  of  New  York  in 
so  far  as  it  is  not  payable  according  to  the  York  Antwerp  Rules 
of  1924,  referred  to  therein. 

Strictly  speaking,  the  proper  law  of  the  contract  is  not  that 
of  the  United  States  of  America  as  pleaded  by  the  plaintiff,  or 
“American  law”  as  it  is  called  by  the  defendant.  It  is  the  law 
which  the  Courts  in  the  State  of  Washington  would  be  required 
to  apply  in  so  far  as  that  is  material  to  the  present  case.  That 
would  be  the  Federal  statutes  pleaded  by  the  plaintiff. 

What  the  plaintiff  seeks  to  enforce  here  is  not,  strictly 
speaking,  the  law  of  the  United  States,  as  it  was  put  in  argu- 
ment, but  is  in  reality  Canadian  law,  and  when  the  plaintiff  asks 
for  the  enforcement  of  a foreign  law,  what  it  really  means  is 
; the  enforcement  not  of  a foreign  law  but  of  a right  acquired 
under  the  law  of  a foreign  country  applicable  according  to  the 
rules  of  the  conflict  of  laws  as  determined  by  the  law  of  the 
Province  of  Ontario.  Just  what  is  the  foreign  law,  of  course, 
is  in  Ontario  courts  a question  of  fact.  It  was  proved  in  this 
case  by  the  calling  of  an  attorney-at-law  duly  qualifled  to  prac- 
tise law  in  the  State  of  New  York  who  specializes  in  transpor- 
tation law. 

The  basis  of  the  plaintiff’s  claim  is  that  at  the  moment  of 
its  coming  into  court  it  possesses  some  right — i.e.,  a claim  for 
j damages  for  injury  to  the  freight  carload  of  asparagus  which 
was  partially  frozen  during  shipment  and  while  it  was  travel- 
ling on  the  line  of  the  Northern  Pacific  in  the  United  States — 
which  has  been  violated.  The  right  is  the  right  to  safe  carriage 
of  the  goods  from  the  point  of  shipment  to  the  point  of  delivery. 
The  plaintiff  must  show,  therefore,  (a)  that  such  right  exists; 
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(b)  that  such  right  has  been  infringed;  and  (c)  its  right  to 
enforce  in  this  court  a claim  for  damages  for  the  infringement 
of  such  right. 

It  is  acknowledged  in  all  common  law  jurisdictions  that  the 
duty  of  a common  carrier  is  to  transport  goods  safely  from  the 
place  of  shipment  to  the  place  of  delivery,  except  where  the  loss 
or  damage  to  the  goods  is  caused  by  an  act  of  God,  the  public 
enemy,  the  act  or  default  of  the  shipper  or  owner,  or  natural 
shrinkage,  none  of  which  exceptions  is  applicable  in  this  case. 

It  is  admitted  that  the  damage  occurred  by  freezing  at  some 
time  during  the  transportation  of  the  asparagus  over  the  lines 
of  the  Northern  Pacific  and  in  the  absence  of  the  evidence  satis- 
factorily explaining  the  cause  of  the  freezing,  as  already  found, 
the  carrier  must  be  responsible  for  the  damage.  Therefore,  the 
right  to  safe  transportation  existed  and  it  was  infringed. 

I consider  next  the  question  of  the  plaintiff’s  right  to  bring 
the  action  at  all,  and  its  status  or  right  to  bring  it  in  Ontario. 
There  appear  to  be  no  reported  cases  directly  in  point  upon  both 
the  issues  now  requiring  decision,  at  least  in  so  far  as  Canadian  i 
courts  are  concerned,  in  which  there  has  been  a discussion  of  j 
the  relevant  law.  In  Atlantic  Coastline  Railroad  Co.  v.  Fruit 
Importers  Ltd.  (1934),  58  Que.  K.B.  234,  it  was  assumed  that 
there  was  no  difference  between  the  laws  of  the  United  States 
and  those  of  Canada,  and  it  was  admitted  that  the  plaintiff,  a 
“notify  party”,  was  entitled  to  sue. 

It  is  quite  clear  from  the  evidence  of  Mr.  Laurence  E.  Coffey, 
attorney-at-law  of  Buffalo,  New  York,  that  the  plaintiff,  as  the 
lawful  holder  of  the  bill  of  lading,  has  the  right  under  the  proper- 
law  of  the  contract  to  bring  this  action,  and  it  arises  under  the 
provisions  of  The  Interstate  Commerce  Act,  s.  20(11),  supra 
(since  amended,  supp.  2 (1949),  p.  1273,  but  not  so  as  to  affect 
the  parties  to  this  action) , which  reads : 

“Any  common  carrier,  railroad  or  transportation  company 
subject  to  the  provisions  of  this  chapter  receiving  property  for 
transportation  ....  from  any  point  in  the  United  States  to  a 
point  in  an  adjacent  foreign  country  shall  issue  a receipt  or 
bill  of  lading  therefor,  and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered  or  over  whose  I 
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line  or  lines  such  property  may  pass  within  the  United  States 
or  within  an  adjacent  foreign  country  when  transported  on  a 
through  bill  of  lading,  and  no  contract,  receipt,  rule,  regulation 
or  other  limitation  of  any  character  whatsoever  shall  exempt 
such  common  carrier,  railroad,  or  transportation  company  from 
the  liability  hereby  imposed;  and  any  such  common  carrier, 
railroad,  or  transportation  company  so  receiving  property  for 
transportation  ....  from  any  point  in  the  United  States  to  a 
point  in  an  adjacent  foreign  country,  ...  or  any  common  car- 
rier, railroad,  or  transportation  company  delivering  said  property 
so  received  and  transported  shall  he  liable  to  the  lawful  holder 
of  said  receipt  or  hill  of  lading  or  to  any  party  entitled  to 
recover  thereon,  whether  such  receipt  or  bill  of  lading  has  been 
issued  or  not,  for  the  full  actual  loss,  damage,  or  injury  to  such 
property  caused  hy  it  or  hy  any  such  common  carrier,  railroad, 
or  transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may  pass 
within  the  United  States  or  within  an  adjacent  foreign  country 
when  transported  on  a through  bill  of  lading,  notwithstanding 
any  limitation  of  liability  or  limitation  of  the  amount  of  recov- 
ery or  representation  or  agreement  as  to  value  in  any  such 
receipt  or  bill  of  lading,  or  in  any  tariff  filed  with  the  Interstate 
Commerce  Commission;  and  any  such  limitation,  without  respect 
to  the  manner  or  form  in  which  it  is  sought  to  be  made  is 
declared  to  be  unlawful  and  void  . . . and  provided  further. 
That  for  the  purposes  of  this  paragraph  and  of  paragraph  (12) 
of  this  section,  the  delivering  carrier  shall  be  construed  to  be 
the  carrier  performing  the  line-haul  service  nearest  to  the  point 
of  destination  and  not  a carrier  performing  merely  a switching 
service  at  the  point  of  destination  ... 

'‘(12)  Recovery  by  initial  or  delivering  carrier  from  connect- 
ing carrier* 

“The  common  carrier,  railroad  or  transportation  company 
issuing  such  receipt  or  bill  of  lading,  or  delivering  such  property 
so  received  and  transported  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transportation  company  on  whose 
line  that  loss,  damage,  or  injury  shall  have  been  sustained,  the 
amount  of  such  loss,  damage,  or  injury  as  it  may  be  required 
to  pay  to  the  owners  of  such  property  as  may  be  evidenced  by 
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any  receipt,  judgment  or  transcript  thereof,  and  the  amount  of 
any  expense  reasonably  incurred  by  it  in  defending  any  action 
at  law  brought  by  the  owners  of  such  property.  (As  amended 
June  3,  1948,  ch.  386,  62  stat.  295.)”  (See  Supp.  II,  1949.) 

The  extent  of  the  rights  of  a plaintiff  who  is  entitled  to  sue 
for  damages  for  breach  of  contract  are  discussed  by  Duff  J. 
(later  C.J.C.)  In  Livesley  et  dl.  v.  Clemens  Horst  Company, 
[1924]  S.C.R.  605  at  607-8,  [1925]  1 D.L.R.  159,  but  I need  not 
discuss  them  because  the  damages  have  already  been  settled. 

(I  do  not  consider  or  discuss  the  plaintiff’s  right,  if  any,  to  sue 
in  tort,  or  the  problems  which  would  arise  of  ascertaining  in 
what  state  the  tort  was  committed. ) 

This  leaves  for  consideration  the  plaintiff’s  status  to  sue. 

Its  right  to  bring  this  action  in  Ontario  comes  under  the  head- 
ing of  procedure,  and  procedure  is  governed  exclusively  by  the 
law  of  the  State  or  Province  in  which  the  action  is  brought. 

This  question  has  been  dealt  with  by  the  Ontario  Court  of 
Appeal  earlier  this  year  in  the  case  of  Ferguson  v.  The  Toronto, 
Hamilton  and  Buffalo  Railway  Company,  [1950]  O.W.N.  105,  I 
where  it  was  held  that  a person  in  the  status  of  the  plaintiff 
had  the  right  to  sue  the  delivering  carrier.  The  facts  in  that 
case  were  shortly  as  follows:  The  vendor  of  a quantity  of  pig 

iron,  Algoma  Steel  Corporation  Limited,  shipped  by  bill  of  lad- 
ing from  Sault  Ste.  Marie,  Ontario,  via  the  route  of  the  Cana- 
dian Pacific  Railway  and  the  defendant  railway  company,  to 
Dundas,  Ontario.  The  shipment  was  consigned  to  the  order  of 
the  vendor  at  Dundas  with  instructions  to  the  carrier  to  notify 
the  plaintiff,  who  was  the  purchaser  of  the  iron.  In  due  course 
a draft  with  the  bill  of  lading  attached  was  presented  to  the 
plaintiff,  who  paid  the  draft,  and  the  bill  of  lading  was  in  turn 
surrendered  to  the  defendant  company  pursuant  to  instructions 
endorsed  on  a billing  by  the  defendant  to  the  plaintiff  for  rail-  j 
way  charges.  This  endorsement  read:  “The  surrender  of  the 

original  'Order’  Bill  of  Lading  properly  endorsed  shall  be  re- 
quired before  delivery  of  the  goods.”  In  the  present  case  it 
will  be  remembered  that  the  carrier  was  directed  not  to  make 
delivery  of  the  shipment  without  payment  of  freight  and  ail 
other  lawful  charges.  In  the  case  just  cited  the  plaintiff  was 
held  to  be  entitled  to  the  benefit  of  s.  2 of  The  Bills  of  Lading 
Act,  R.S.C.  1927,  c.  17,  which  reads: 
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“2.  Every  consignee  of  goods  named  in  a bill  of  lading,  and 
every  endorsee  of  a bill  of  lading  to  whom  the  property  in  the 
goods  therein  mentioned  passed  upon  or  by  reason  of  such  con- 
signment or  endorsement,  shall  have  and  be  vested  with  all 
such  rights  of  action  and  be  subject  to  all  such  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill 
of  lading  had  been  made  with  himself.” 

I shall  deal  next  with  the  defences. 

(a)  That  there  is  no  privity  of  contract.  This  has  already 
been  disposed  of  for  the  reasons  given  above. 

(b)  and  (c)  In  the  circumstances  of  this  case  it  is  of  no  con- 
sequence that  the  plaintiff  was  not  the  consignee  of  the  aspara- 
gus at  the  time  of  shipment,  for  the  reasons  already  given. 

(d)  While  the  goods  were  carried  subject  to  the  terms  of 
“The  Perishable  Protective  Tariff”  referred  to,  I have  already 
found  that  the  damage  did  not  result  from  the  carrying  out  by 
the  railway  of  instructions  given  by  the  shipper. 

(e)  This  was  a through  bill  of  lading.  The  action  was  founded 
upon  contract  and  under  the  combined  effect  of  the  terms  of  the 
bill  of  lading  and  s.  20(12)  of  The  Interstate  Commerce  Act,  it 
made  no  difference  in  this  case  whether  the  freezing  occurred 
on  the  lines  of  the  defendant  or  not. 

‘ (f)  It  is  apparent,  for  the  reasons  I have  given,  that  the 

{defendant  is  liable  for  the  negligence  of  another  carrier. 

1 (g)  Notwithstanding  the  form  of  the  pleadings,  the  evidence 

i established  clearly  what  was  stated  at  the  commencement  of  the 
[judgment,  namely,  that  the  plaintiff  is  the  same  company  as 
iMcCart  Brothers  Limited.  Its  correct  name  was  McCart  Broth- 
ers Limited,  a limited  company  whose  name  was  changed  by 
supplementary  letters  patent  to  George  C,  Anspach  Co.  Limited. 

(h)  I have  already  dealt  with  the  law  applicable  to  the  con- 
tract, and  have  held  the  defendant  to  be  liable  in  damages. 

I The  plaintiff  will  therefore  have  judgment  against  the 
defendant  for  $899.01  and  the  costs  of  the  action. 

I Before  leaving  this  case  I should  like  to  say  I have  read 
pany  English,  American  and  Canadian  cases,  not  referred  to 
perein  because  a discussion  of  them  would  have  carried  this 
judgment  to  a much  greater  length  without  arriving  at  a differ- 
mt  conclusion.  It  is  of  practical  importance  both  to  Canada 
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and  to  the  United  States,  however,  that  a sound  system  of  law 
relating  to  all  aspects  of  the  transport  of  goods  and  passengers 
between  them  should  be  evolved,  and,  while  the  Interstate  Com- 
merce Commission  and  the  Board  of  Transport  Commissioners 
endeavour  to  have  a practical  working  arrangement  between 
them,  the  field  is  one  in  which,  in  the  best  commercial  interests 
of  both  countries,  steps  designed  to  establish  the  law  more  clearly 
might  well  be  taken. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff:  Garvey  d Ferriss,  Toronto. 

Solicitor  for  the  defendant:  A.  D.  McDonald j Toronto. 
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[COURT  OF  APPEAL.] 


Toronto  Asphalt  Roofing  Manufacturing  Company  Limited  v. 
Plate  and  Structural  Steel  Sales  Limited. 


Parties — Adding  Parties — Claim  Over  by  Third  Party — Possibility  of 
Fourth  Party — Plaintiff’s  Claim  in  Contract,  but  Defendant’s  Claim 
against  Third  Party,  and  Third  Party’s  Claim  Over,  in  Negligence 
— The  Negligence  Act,  R.8.O.  1937,  c.  115,  s.  5,  as  amended  by  1939, 
c.  47,  s.  23 — The  Judicature  Act,  R.S.O.  1937,  c.  100,  s.  15  (c?) — Rules 
165-171. 

It  is  not  correct  to  say  that  a fourth  party  cannot  be  added  in  an 
action  in  Ontario.  Although  the  Rules  of  Practice  do  not,  like  the 
corresponding  English  Rules,  contain  express  provision  for  the  addi- 
tion of  a fourth  party,  s.  15(d)  of  the  Judicature  Act,  which  is  the 
foundation  for  third  party  procedure,  is  in  almost  identical  terms  with 
s.  24(3)  of  the  English  Judicature  Act,  1873,  and  the  practice  of  adding 
fourth  and  subsequent  parties  was  well  established  in  England  before 
the  Rules  were  amended  to  their  present  form,  in  1911,  and  the 
amendment  merely  gave  formal  recognition  to  a practice  that  had 
become  general.  A fourth  party,  however,  should  never  be  added 
except  by  leave  of  the  Court. 

Brochu  V.  Brochu  et  al.,  [1939]  O.W.N.  363;  Callinan  v.  The  City  of 
Toronto,  [1940]  O.W.N.  161,  overruled. 

The  plaintiff  sued  under  an  express  agreement  of  the  defendant  to 
indemnify  the  plaintiff  against  any  loss  it  might  sustain  through 
the  carrying  out  of  a contract  by  the  defendant.  The  defendant 
issued  a third  party  notice  against  A,  claiming  that  the  loss  sustained 
b}'  the  plaintiff  was  the  result  of  A.’s  negligence.  A wished  to  assert 
a claim  for  contribution  against  B,  whose  negligence,  A alleged,  was 
the  actual  cause  of  the  damage. 

Held,  B should  be  added  as  a third  party  in  the  “action”  commenced 
by  the  third  party  notice,  or  a fourth  party  in  the  principal  action. 
The  Negligence  Act,  by  s.  5 (as  amended)  permitted  the  addition  of 
B as  a party  and,  since  the  plaintiff  had  no  claim  against  B he  should 
not  be  added  as  a party  defendant.  The  fact  that  The  Negligence 
Act  expressly  provided  for  the  addition  of  persons  as  third  parties 
indicated  that  the  third  party  procedure  should  be  held  to  include 
parties,  subsequent  to  the  third  party,  against  whom  the  third  party 
had  a claim  related  to  the  defendant’s  claim  against  him.  Otherwise 
there  was  no  present  way  of  adding  such  parties,  if  the  circumstances 
were  such  that  they  should  not  be  added  as  party  defendants.  The 
damages  claimed  from  A,  and  those  claimed  by  A against  B,  were 
identical  both  in  amount  and  in  origin. 

An  appeal,  by  leave  of  Wells  3'.,  from  an  order  of  Mackay  J., 
dismissing  an  appeal  from  an  order  of  Conant,  Senior  Master, 
adding  Hi-Grade  Welding  Company  (referred  to  in  the  notes  of 
the  argument  as  “Hi-Grade”)  as  a party  defendant. 

13th  and  14th  March  1950.  The  appeal  was  heard  by  Roach, 
iHogg  and  Aylesworth,*  JJ.A. 

W.  H,  C.  Boyd,  for  the  plaintiff,  appellant:  The  situation 
created  by  the  Senior  Master’s  order  is  anomalous.  Hi-Grade 
was  not  a party  to  the  contract  on  which  our  action  is  based, 
;and  we  make  no  claim  against  it,  but  it  has  been  added  as  a 
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party  defendant  in  order  that  the  third  party  may  claim  against 
it  by  way  of  counterclaim.  The  “mechanics”  of  the  order  can- 
not be  worked  out. 

The  Negligence  Act,  R.S.O.  1937,  c.  115,  cannot  apply  to 
this  action;  s.  5,  as  amended  by  1939,  c.  47,  s.  23,  is  procedural 
only,  and  must  be  read  with  s.  2.  The  “damages”  referred  to 
in  s.  2 are  damages  for  negligence  only.  We  may  have  a cause 
of  action  in  tort,  but  we  chose  to  sue  in  contract  only.  The 
defendant’s  claim  against  the  third  party  is  not  for  damages 
for  negligence,  but  for  contribution  and  indemnity  in  respect 
of  a debt,  viz.,  any  judgment  that  we  may  recover  against  it. 
The  distinction  is  illustrated  by  Baker  v.  Gray  Coach  Lines  ^ 
Limited  et  al.,  [1949]  O.W.N.  129.  The  application  was  made 
under  The  Negligence  Act  and  not  under  the  Rules,  and  if  the  ji 
claim  is  one  for  damages  founded  on  negligence,  the  definition  I 
of  “action”  in  the  Act  is  not  wide  enough  to  include  third  party 
proceedings,  even  if  they  are  treated  as  a separate  action. 

Even  if  The  Negligence  Act  does  apply,  the  order  is  still  j 
wrong.  The  Master  was  wrong  in  holding  that  Cohen  v.  S.  ! 
McCord  d Co.  Limited,  [1944]  O.R.  568,  [1944]  4 D.L.R.  753,  | 
applied  to  this  case.  The  McCord  case  dealt  with  an  action  for  ! 
negligence,  and  this  must  mean  that  the  principal  action  is  one 
for  negligence. 

It  is  easy  to  demonstrate  that  the  order  is  unworkable,  since 
it  permits  a defendant  in  one  “action”  (the  third  party  issue) 
to  counterclaim  against  a defendant  in  another  action,  which  j 
is  contrary  to  the  practice  of  the  Court.  Before  the  third  party  f 
can  claim  against  Hi-Grade,  it  must  be  made  a party  to  the  third 
party  proceedings.  Smart  et  al.  v.  The  Royal  Trust  Company] 
and  Stevenson,  [1947]  O.W.N.  902,  is  authority  for  the  prop-! 
osition  that  the  third  party  could  counterclaim  in  the  third] 
party  proceedings  against  the  defendant,  but  it  does  not  cover! 
the  present  circumstances.  Callinan  v.  The  City  of  Toronto,! 

[ 1940]  O.W.N.  161,  states  that  a third  party  is  not  a “defendant” 
in  the  sense  that  he  can  bring  in  a further  party.  Bank  o/ 
Ottaiva  V.  Smith  (1916),  10  O.W.N.  394,  states  that  before  a 
third  party  may  claim  over  against  another  there  must  be  in 
effect  fourth  party  proceedings. 

D.  R.  Shearer,  for  the  defendant,  stated  that  he  appeared 
only  out  of  courtesy  to  the  Court,  the  outcome  of  the  appea’I 
being  immaterial  to  his  client. 
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Gordon  N.  Shaver,  K.C.,  for  the  third  party,  respondent:  To 
simplify  our  position,  if  we  cannot  add  Hi-Grade  as  a party  in 
this  action,  and  if  the  decision  in  Cohen  v.  S.  McCord  & Co. 
Limited,  supra,  applies,  it  means  that  we  lose  our  right  to  con- 
tribution and  indemnity  from  Hi-Grade. 

The  Negligence  Act  must  be  applicable.  The  writ  claims 
damages  for  breach  of  contract,  but  para.  4 of  the  statement 
of  claim  refers  to  us,  and  para.  5 states  that  a welder  was 
working  when  the  fire  broke  out.  If  the  fire  was  accidental, 
then  there  is  no  liability,  under  The  Accidental  Fires  Act,  R.S.O. 
1937,  c.  161.  The  only  liability,  if  any,  must  be  in  tort:  McEown 
et  al.  V.  Roy-l  Canadian  Fuels  Limited,  [1949]  O.W.N.  303, 
[1949]  2 D.L.R.  773.  Third  party  proceedings  are  a separate 
action,  and  the  judgment  in  the  McCord  case  must  apply.  The 
measure  of  the  damages  is  a debt,  but  the  existence  of  liability 
must  depend  upon  negligence.  The  third  party  proceedings  are 
based  on  breach  of  duty,  and  we  were  mindful  of  Timmins  v. 
Taggart  Service  Ltd.,  [1940]  O.W.N.  140,  [1940]  4 D.L.R.  285. 
Conant,  Senior  Master,  considered  all  this,  and  added  Hi-Grade 
under  a general  power  of  the  Court. 

That  third  party  proceedings  are  to  be  deemed  to  constitute 
a separate  action  follows  from  the  definition  of  “action”  in  s. 
1(a)  of  The  Judicature  Act,  R.S.O.  1937,  c.  100.  The  procedure 
throughout  is  similar  to  that  under  a writ:  I refer  to  Rule  165 
and  to  Cleave  et  al.  v.  Calnan  et  al.,  [1938]  O.W.N.  38.  Rule 
145  gives  the  right  to  plead  in  the  alternative,  and  the  second 
part  of  the  claim  is  based  on  negligence:  Acme  Ruler  d Adver- 
tising Company  Limited  v.  Kendrick,  [1944]  O.W.N.  33.  It  does 
not  matter  which  claim  comes  first. 

A leading  case  on  the  question  of  the  liability  of  an  indepen- 
dent contractor  is  McEown  et  al.  v.  Roy-l  Canadian  Fuels  Lim- 
ited, supra.  Brooke  v.  Bool,  [1928]  2 K.B.  578,  lays  it  down 
that  the  liability  of  an  independent  contractor  goes  only  to  a 
failure  to  take  care.  Here,  we  sublet  this  contract  to  welders. 
Had  the  defendant  sued  us  directly,  we  could  have  taken  third 
party  proceedings.  If  a multiplicity  of  actions  is  to  be  prevented, 
and  Rule  1 is  to  be  given  a reasonable  application,  there  must 
be  a way  of  bringing  a fourth  party  into  an  action.  In  view  of 
the  way  the  claim  is  framed,  the  judgment  may  well  be  for 
lamages  in  the  third  party  proceedings.  The  Court  might  find 
hat  such  damages  were  caused  by  the  combined  negligence  of 
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the  third  and  fourth  parties,  and  that  as  between  them  there 
should  be  contribution  and  indemnity  according  to  the  degree 
of  fault.  The  word  “action”  as  used  in  The  Judicature  Act  is 
not  limited  exclusively  to  the  definition. 

We  do  not  care  in  what  capacity  Hi-Grade  is  added,  provided 
it  is  brought  into  the  action  so  that  we  have  a right  to  claim 
contribution  and  indemnity.  We  would  prefer  to  have  it  added 
as  a fourth  party,  and  then  we  could  claim  directly,  without  the 
necessity  for  a counterclaim.  Although  Rules  165  and  171  do 
not  provide  directly  for  this,  surely  it  can  be  done  by  analogy, 
under  Rule  1.  The  English  Rule  is  O.  16 A,  r.  11,  set  out  in 
the  Annual  Practice,  1948,  p.  330.  The  basis  of  our  practice  I 
is  The  Deseronto  Iron  Co.  v.  The  Rathdun  Co.  et  ol.  (1906),  11 
O.L.R.  433. 

The  word  “action”  in  The  Negligence  Act  includes  a counter- 
claim in  negligence,  and  must  include  a third  party  proceeding: 
Colville  Cartage  Company  Limited  v.  Smith  Transport  Limited 
et  al,  [1944]  O.W.N.  527  at  531.  McFee  v.  Joss,  56  O.L.R.  578,  j 
[1925]  2 D.L.R.  1059,  would  seem  to  contemplate  the  addition 
of  a fourth  party.  j 

The  statute  gives  rights  to  the  third  party,  and  it  is  intended 
that  all  persons  concerned  should  be  brought  before  the  Court 
in  one  action.  We  can  and  will  give  the  fullest  indemnity  for 
costs. 

W.  H.  C.  Boyd,  in  reply:  A right  to  indemnity  can  arise; 

only  by  contract  or,  in  particular  circumstances,  by  statute.  | 
Under  s.  2 of  The  Negligence  Act  the  right  arises  where  the, 
damages  are  caused  or  contributed  to  by  the  negligence  of  twoj 
persons;  that  is  to  say,  there  must  be  joint  tortfeasors.  If  thej 
defendant’s  claim  against  the  third  party  is  based  on  negligence,! 
then  it  is  claiming  damages  and  not  indemnity.  Under  s.  5 ofj 
The  Negligence  Act,  the  person  to  be  added  must  be  one  whoj 
may  be  wholly  or  in  part  liable  in  damages.  j 

I 

Cur.  adv.  vult.  j 

28th  March  1950.  The  judgment  of  the  Court  was  delivered 
by 

Hogg  J.A.: — This  appeal  presents  an  interesting  and  imporj 
tant  question  for  determination,  in  which  the  construction  o: 
certain  sections  of  The  Negligence  Act  and  of  certain  of  th(i| 
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Rules  of  Court  are  involved.  The  matters  in  issue  arise  in  con- 
sequence of  an  action  brought  by  the  Toronto  Asphalt  Roofing 
Manufacturing  Company  Limited,  the  plaintiff,  appellant,  against 
Plate  and  Structural  Steel  Sales  Limited,  the  defendant,  here- 
inafter called  the  respondent,  and  a brief  review  of  the  relevant 
facts  is  necessary  for  an  understanding  of  the  matters  to  be 
determined  in  the  appeal.  The  respondent  agreed  with  the  ap- 
pellant company  to  do  certain  work  and  to  supply  certain 
materials  in  connection  with  an  alteration  to  the  plant  and 
buildings  of  the  respondent.  A term  of  the  contract,  which  was 
in  writing,  was  that  the  respondent  assumed  liability  for  damage 
arising  out  of  the  performance  of  the  work  to  be  done  in  pur- 
suance of  the  contract  and  agreed  to  indemnify  and  save  harm- 
less the  appellant  from  all  loss  which  might  ensue  in  the 
performance  of  the  contract.  The  respondent  employed  the 
Taylor  Engineering  & Construction  Company  Limited  to  do  cer- 
tain welding  which  was  required  in  connection  with  the  work 
to  be  done  for  the  appellant.  It  appears  that  the  Taylor  Com- 
pany employed  a firm  called  the  Hi-Grade  Welding  Company 
to  do  the  welding,  or  some  of  the  welding,  necessary  in  connec- 
tion with  part  of  the  work,  and  it  is  alleged  by  the  appellant 
company  that  a spark  from  a welding  torch,  while  it  was  in 
use  by  the  aforesaid  welding  company,  caused  a fire  which 
resulted  in  damage  to  the  appellant’s  buildings  and  plant.  A sum 
of  approximately  $5,500  is  claimed  by  the  appellant  from  the 
respondent  as  damages  for  breach  of  the  term  of  the  contract 
to  indemnify  the  appellant  in  respect  of  the  loss  and  damage 
caused  by  the  said  fire.  The  Taylor  company  was  added,  upon 
the  application  of  the  respondent  company,  as  a third  party  to 
the  action  and  is  hereinafter  called  the  third  party. 

The  respondent  delivered  a statement  of  defence  denying 
; that  the  fire  was  caused  as  was  alleged  by  the  appellant  and, 
in  any  event,  declaring  that  there  was  no  responsibility  in  law 
on  the  part  of  the  respondent  arising  therefrom.  The  respond- 
1 ent  also  delivered  a statement  of  claim  against  the  third  party 
in  which  it  is  alleged  that  if  the  respondent  was  found  liable  to 
I the  appellant,  such  liability  was  the  result  of  a breach  of  duty 
' on  the  part  of  the  third  party  to  do  the  work  to  be  performed 
I under  the  contract  in  a proper  and  workmanlike  manner  and 
that,  as  a consequence,  the  respondent  was  entitled  to  contri- 
bution  and  indemnity  from  the  third  party  to  the  extent  that 
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the  respondent  might  be  found  liable  in  damages  to  the  appel- 
lant. In  the  alternative,  the  respondent  alleged  that  such  dam- 
ages, if  any,  were  caused  solely  by  the  negligence  of  the  third 
party. 

The  third  party  made  application  to  the  Senior  Master  to 
have  the  Hi-Grade  Welding  Company  added  as  a party  to  the 
action,  pursuant  to  the  provisions  of  The  Negligence  Act,  R.S.O. 
1937,  c.  115,  and  on  the  27th  December  1949  it  was  ordered  that 
Elwood  McLean  and  Arnold  Hudson,  carrying  on  business  as 
Hi-Grade  Welding  Company,  be  added  as  party  defendants  in 
the  action. 

An  appeal  taken  by  the  appellant  against  the  order  of  the 
Senior  Master  was  dismissed  by  Mr.  Justice  Mackay  by  an  order 
dated  the  7th  January  1950,  and  the  present  appeal  is  from 
this  latter  order,  by  leave  of  Wells  J. 

I should  like  to  say,  before  discussing  the  questions  that  arise 
in  this  appeal,  that  counsel  for  both  the  appellant  and  the  third 
party  were  of  much  assistance  to  the  Court  by  reason  of  the 
able  arguments  presented  by  them  in  an  endeavour  to  throw 
light  upon  a subject  of  considerable  difficulty.  Counsel  for  the  i 
respondent  took  no  active  part  in  the  argument.  : 

It  is  contended  by  Mr.  Boyd,  on  behalf  of  the  appellant  com-  j 
pany,  that  The  Negligence  Act  is  not  applicable  to  the  circum-  ! 
stances  as  they  exist  in  connection  with  the  action,  because  there  j 
is  no  claim  in  the  action  made  by  the  appellant  company  against  ! 
the  respondent  company  for  damages  based  upon  negligence,  ; 
but,  on  the  contrary,  the  claim  made  by  the  appellant  is  solely  ! 
for  damages  caused  by  breach  of  the  contract  between  the  ap-  j 
pellant  and  the  respondent.  Furthermore,  it  is  argued  that  the  j 
claim  of  the  respondent  in  the  third  party  proceedings  against 
the  third  party  is  for  contribution  and  indemnity  in  respect  of 
a debt,  such  debt  being  the  amount  of  any  judgment  the  appel- 
lant may  recover  against  the  respondent  and  is,  therefore,  not 
a claim  founded  upon  tort. 

The  Senior  Master  was  of  the  opinion  that,  following  the  j 
principle  laid  down  in  the  case  of  Cohen  v.  S.  McCord  <&  Co.  | 
Limited,  [1944]  O.R.  568,  [1944]  4 D.L.R.  753,  the  Hi-Grade 
Welding  Company  should  be  made  a party  to  the  action  pur-j 
suant  to  the  provisions  of  The  Negligence  Act  as  interpreted  | 
by  the  judgment  in  that  case,  for  the  reason  that  he  considered 
that  the  respondent’s  claim  against  the  third  party,  and  the 
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claim  of  the  third  party  against  the  Hi>Grade  company,  were 
both  based  upon  negligence.  The  learned  Senior  Master  also 
concluded  that  there  was  no  provision  under  the  Rules  of  Prac- 
tice whereby  a third  party  might  serve  a notice  enabling  a 
further  third  party  or  a fourth  party  to  be  brought  into  the 
action. 

It  is  argued  by  Mr.  Shaver  on  behalf  of  the  third  party  that 
a third  party  notice  is  the  equivalent  to  the  institution  of  an 
action;  furthermore,  that  as  the  claim  of  the  respondent  against 
the  third  party  is  founded  on  negligence,  and  as  the  third  party 
desires  to  claim  contribution  and  indemnity  from  the  Hi-Grade 
Welding  Company,  that  claim  must  be  advanced  in  the  action 
in  the  third  party  proceedings  and  could  not  be  made  the  subject 
of  a subsequent  action,  because  of  the  principle  laid  down  in 
Cohen  v.  S.  McCord  d Co.  Limited.  Counsel  for  the  third  party 
also  contends  that,  apart  from  The  Negligence  Act,  the  Hi-Grade 
Welding  Company  could  be  added  as  a party  to  the  present 
action  in  the  character  of  a fourth  party,  as  had  been  done  by 
the  Courts  in  England  before  such  proceeding  was  authorized 
there  by  an  amendment  to  the  Rules  of  Court. 

It  is  necessary  now  to  consider  the  judgment  of  this  Court 
in  Cohen  v.  S.  McCord  d Co.  Limited.  One  Krawchuk  sued 
Cohen  and  the  McCord  company  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  these  two  defendants  in  the 
operation  of  their  respective  motor  cars.  The  plaintiff  Kraw- 
chuk abandoned  his  claim  against  the  McCord  company  and 
consented  to  the  action  being  dismissed  as  against  that  defend- 
ant. Counsel  for  Cohen,  when  asked  by  the  trial  judge  whether 
he  proposed  to  make  any  claim  over  against  the  McCord  com- 
pany for  contribution  and  indemnity,  replied  that  he  did  not 
propose  to  make  any  such  claim  in  that  action.  The  trial  pro- 
ceeded and  the  jury  found  Cohen  guilty  of  the  negligence  which 
caused  the  injuries  to  the  plaintiff  and  awarded  the  sum  of  $2,400 
damages  against  the  defendant  Cohen.  Subsequently,  Cohen 
brought  action  against  the  McCord  company,  alleging  that  it 
was  the  negligence  of  that  company  which  was  the  sole  cause  of 
the  injuries  suffered  by  Krawchuk,  and  also,  that  in  the  first 
action  he  had  reserved  any  rights  he  had  under  The  Negligence 
Act  as  against  the  McCord  company.  Upon  a motion  for  judg- 
ment on  a question  of  law  on  a special  case  stated  by  the 
parties  under  Rule  126,  it  was  held  by  the  Court  which  heard 
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the  application,  and  by  this  Court  upon  appeal,  that  Cohen  could  j 
not  maintain  his  action  against  the  McCord  company  because  The  < 
Negligence  Act  contemplates  that  the  issues,  as  to  contribution  ] 
and  indemnity  between  persons  charged  with  negligence  causing  i 
injury  to  another,  shall  be  litigated  in  one  action,  and,  in  addition,  I 
the  statute  provides  for  the  bringing  in  of  other  persons  as  i 
party  defendants  or  as  third  parties,  who  may  be  responsible  [ 
wholly  or  partly  for  the  alleged  negligence  on  which  the  plain- 
tiff’s claim  is  based. 

Those  sections  of  The  Negligence  Act  which  are  material  | 
in  consideration  of  the  questions  raised  in  this  appeal  are  ss.  2 j 
and  5.  ? 

Section  2 reads:  ‘‘2. — (1)  Where  damages  have  been  caused 
or  contributed  to  by  the  fault  or  neglect  of  two  or  more  persons 
the  court  shall  determine  the  degree  in  which  each  of  such  per- 
sons is  at  fault  or  negligent,  and,  except  as  provided  by  subsec- 
tions 2 and  3,  where  two  or  more  persons  are  found  at  fault  or 
negligent,  they  shall  be  jointly  and  severally  liable  to  the  person 
suffering  loss  or  damage  for  such  fault  or  negligence,  but  as 
between  themselves,  in  the  absence  of  any  contract  express  or  j 
implied,  each  shall  be  liable  to  make  contribution  and  indemnify 
each  other  in  the  degree  in  which  they  are  respectively  found 
to  be  at  fault  or  negligent.” 

Section  5,  as  amended,  provides:  “Whenever  it  appears  that  j 

any  person  not  already  a party  to  an  action  is  or  may  be  wholly  j 
or  partly  responsible  for  the  damages  claimed,  such  person  may  j 
be  added  as  a party  defendant  or  may  be  made  a third  party,'  j 
to  the  action  upon  such  terms  as  may  be  deemed  just.”  The  | 
words  “or  may  be  made  a third  party  to  the  action”  were  added  | 
to  s.  5 by  1939,  c.  47,  s.  23.  I 

It  is  true,  as  is  argued  by  counsel  for  the  appellant,  that  | 
the  action  brought  by  the  appellant  company  against  the 
respondent  company  is  founded  upon  contract  and  is  not  in  tort. 

It  is  a claim  for  damages  for  a breach  of  contract.  But  the 
respondent  company,  in  its  statement  of  claim  against  the  third  | 
party,  claims  that  it  is  entitled  to  contribution  and  indemnity 
from  the  third  party  because  of  the  result  of  a breach  of  duty 
in  performing  the  work  which  was  being  carried  out  by  the  third 
party,  and,  in  the  alternative,  the  respondent  alleges  that  the  j 
damages  caused  to  the  appellant  were  caused  by  the  negligence  of  j 
the  third  party.  The  claim  of  the  respondent  against  the  third 
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party  sounds  in  tort.  The  respondent  claims  that  it  has  been 
placed  in  such  a position  by  the  negligent  act  of  the  third  party 
that  it  may  be  called  upon  to  pay  damages  to  the  appellant. 

The  third  party  now  claims  that  the  loss  to  which  it  may 
be  put,  by  being  held  liable  to  the  respondent,  is  the  result  of 
negligence  on  the  part  of  the  Hi-Grade  company.  Because  of 
the  circumstances  surrounding  this  case,  the  third  party  main- 
tains that  the  Hi-Grade  Welding  Company  is  responsible,  because 
of  a negligent  act  on  its  part,  for  the  actual  damage  caused  to 
the  plant  of  the  appellant  company  and  claimed  by  the  respond- 
ent to  be  due  to  the  negligence  of  the  third  party. 

In  Cohen  v.  S.  McCord  d Co.  Limited^  supra,  Mr.  Justice 
Gillanders  said,  at  p.  572:  “In  my  view,  a reading  of  the 

whole  statute  here  shows  that  not  only  is  provision  made  for 
contribution  and  indemnity  between  persons  who  by  their  fault 
or  neglect  have  caused  or  contributed  to  damage,  but  it  also 
provides  the  procedure  whereby  this  may  be  done  in  the  action 
in  which  the  damage  claim  is  made.  The  right  given  must  be 
viewed,  not  as  a right  at  large,  but  as  a right  of  which  the 
exercise  is  given  only  in  the  action  brought  for  the  loss  or  dam- 
age in  question.” 

And  at  p.  577  Mr.  Justice  Laidlaw  said:  “The  same  statute 

that  creates  the  liability  provides  means  by  which  the  Court 
may  add,  as  a party  defendant  to  the  action,  any  person  who 
‘is  or  may  be’  wholly  or  partly  responsible  for  the  damages 
claimed.  I think  it  is  made  clear  that  the  statute  was  intended 
to  provide  the  machinery  to  enable  the  Court  in  one  action  to 
determine  the  liability  of  all  persons  whose  negligence  might 
be  a proximate  cause  of  the  loss  or  injury  sustained,  and  to 
give  in  that  action  the  remedy  of  contribution  and  indemnity 
as  between  two  or  more  persons  found  liable.” 

An  action  is  defined  by  The  Judicature  Act,  R.S.O.  1937, 

; c.  100,  s.  1(a):  “‘Action’  shall  mean  a civil  proceeding  com- 
menced by  writ,  or  in  such  other  manner  as  may  be  prescribed 
I by  the  rules.” 

i The  Negligence  Act  does  not  define  the  word  “action”  but 
, merely  states,  in  s.  1(a),  that  an  “action  shall  include  counter- 
! claim”.  This  subsection  does  not  limit  in  any  manner  the  defini- 
tion of  “action”  as  it  appears  in  The  Judicature  Act,  but  ex- 
tends such  definition. 
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Third  party  proceedings  have  been  deemed  to  be  similar  to 
the  institution  of  an  action. 

In  Till  V.  Town  of  Oakville;  Harker  v.  Town  of  Oakville, 
(1913)  5 O.W.N.  601  at  602,  25  O.W.R.  520,  Mr.  Justice  Middle- 
ton  saidi  “The  third  party  summons  is  practically  the  institu- 
tion of  a new  action  by  the  defendant  against  the  third  party. 
For  convenience  this  summons  is  issued  in  the  old  action,  and 
culminates  in  a trial  either  at  the  same  time  as  the  trial  of  the 
plaintiff’s  claim,  or  at  some  other  time  as  may  be  directed;  but 
the  fundamental  object  is  to  have  the  issues  in  relation  to  the 
plaintiff’s  claim  determined  in  a way  that  will  be  binding  upon 
the  third  party,  as  well  as  the  defendant.” 

In  Barclay's  Bank  v,  Tom,  [1923]  1 K.B.  221,  Scrutton  L.J. 
agreed  with  the  view  taken  by  Cozens-Hardy  L.J.  in  McCheane 
V.  Gyles,  [1902]  1 Ch.  287,  namely,  that:  “ ‘The  Act  treats  the 

third  party  procedure  as  analogous  to  a cause  instituted  by  the 
defendant  as  plaintiff  against  the  third  party,’  with  the  conse- 
quence that  the  defendant  may  defend  himself  in  any  way  in 
which  any  defendant  in  an  action  at  the  suit  of  a plaintiff  may 
defend  himself.”  j 

Although  the  claim  made  in  the  action  brought  by  the  appel- 
lant against  the  respondent  is  founded  on  contract,  the  claim  | 
of  the  respondent  in  its  action  commenced  by  third  party  pro-  | 
ceedings  against  the  third  party,  is  based  upon  negligence.  It  is  | 
in  this  latter  proceeding,  in  which  the  respondent  occupies  the  . 
position  of  plaintiff,  that  it  is  sought  to  add  a further  party  as  | 
provided  by  The  Negligence  Act.  j 

It  is  also  to  be  observed  that  although  The  Negligence  Act,  | 
1930,  c.  27,  by  s.  3 provided  in  part,  that  “In  any  action  founded  j 
upon  the  fault  or  negligence  of  two  or  more  persons,  the  court”  i 
should  determine  the  degree  in  which  each  of  the  persons  is  j 
negligent,  the  section  as  it  now  reads  provides  that  it  may  be 
invoked  if  damages  have  been  caused  through  the  negligence  of 
two  or  more  persons.  In  the  third  party  notice,  which,  as  was! 
said  by  Middleton  J.A.,  “is  practically  the  institution  of  a newj 
action  by  the  defendant  against  the  third  party”,  it  is  claimedij 
that  the  damages  in  question  were  caused  or  contributed  to  by( 
the  fault  or  negligence  of  two  persons,  namely,  the  Taylor  En-; 
gineering  and  Construction  Company  Limited  and  the  Hi-Grade| 
Welding  Company.  ■ 
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In  Mara  v.  Hartley ^ [1931]  O.R.  69  at  73,  [1931]  2 D.L.R. 
734,  Middleton  J.A.  drew  attention  to  the  possibility  under  s.  3 
of  the  former  Negligence  Act  of  limitation  in  the  power  of  the 
Court  to  permit  a claim  for  indemnity  and  relief  over,  only  in 
the  action  brought  by  the  plaintiff,  because  of  the  language  of 
the  section,  and  he  suggested  that  the  third  party  procedure 
be  adopted. 

I am  of  the  opinion  that  The  Negligence  Act  entitles  the 
Hi-Grade  company  to  be  brought  in  as  a party. 

The  question  then  arises  as  to  the  capacity  in  which  the 
Hi-Grade  company  should  be  introduced  into  the  action.  The 
learned  Senior  Master  made  this  firm  a party  defendant  under 
s.  5 of  The  Negligence  Act,  but  under  the  circumstances  of  this 
case  the  plaintiff  has  no  claim  against  the  Hi-Grade  company. 
Holmested  & Langton’s  Ontario  Judicature  Act,  5th  ed.  1940, 
at  p.  743,  states  that  if  a third  person  is  a necessary  party  to 
an  action  as  regards  the  plaintiff,  the  defendant  should  have 
him  added  as  a defendant,  and  not  as  a third  party.  This  point 
is  discussed  in  Northern  Electric  and  Manufacturing  Co.  Limited 
V.  Cordova  Mines  Limited  (1914),  31  O.L.R.  221,  reversed  sub 
norn.  Hughes  et  al.  v.  The  Northern  Electric  and  Manufacturing 
Company  et  al.  (1915),  50  S.C.R.  626,  21  D.L.R.  358.  But  in 
the  case  at  bar  it  is  the  third  party  only  that  asserts  a claim  for 
relief  against  the  Hi-Grade  company  and  the  logical  consequence 
would  be  to  introduce  this  firm  into  the  proceedings  as  another 
third  party  and  not  as  a party  defendant.  The  1939  amendment 
made  to  s.  5 of  The  Negligence  Act,  enabling  a third  party  to 
be  added,  contemplates,  in  my  view,  circumstances  of  the  charac- 
ter present  in  this  action. 

If,  under  the  provisions  of  The  Negligence  Act,  the  Hi-Grade 
company  is  entitled  to  be  added  as  a third  party,  the  Court  is 
i then  confronted  with  the  problem  as  to  how  this  operation  may 
be  accomplished  as  a matter  of  procedure,  and  the  further  ques- 
tion arises  as  to  whether,  outside  of  the  ambit  of  The  Negligence 
Act,  the  Hi-Grade  company  could  be  added  to  the  action  as 
another  third  party,  in  reality  a fourth  party. 

It  will  be  of  assistance  in  this  inquiry  to  observe  that  s.  15(d) 
of  The  Judicature  Act,  which  furnishes  the  foundation  for  the 
procedure  by  third  party  notice  prescribed  by  Rules  of  Practice 
165  to  171,  is  almost  identical  in  language  with  s.  24(3)  of  the 
English  Judicature  Act,  1873.  Riddell  J.A.  in  the  Northern 
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Electric  case^  supra,  referred  to  s.  15(d)  of  The  Judicature  Act 
as  a very  wide  enactment. 

By  the  terms  of  Rule  165,  where  a defendant  claims  to  be 
entitled  to  contribution  or  indemnity  or  any  other  relief  over 
against  any  person  not  a party  to  the  action,  a third  party 
notice  may  be  issued.  The  Rules  immediately  following  Rule 
165  set  out  the  machinery  applicable  when  a third  party  is 
added  in  an  action. 

The  claim  of  the  third  party  is  brought  into  existence  be- 
cause of  the  alleged  negligence  of  the  Hi-Grade  Welding  Com- 
pany, and  this  same  alleged  act  of  negligence  gives  rise  to  the 
claim  of  the  defendant  against  the  third  party.  The  damages 
in  each  case  would  be  the  same  in  amount  and  spring  from  the 
same  cause.  The  third  party,  in  a statement  of  claim  against 
the  Hi-Grade  Welding  Company,  would  doubtless  allege  that  if 
the  third  party  is  found  liable  to  the  defendant  in  any  amount, 
such  liability  was  the  result  of  a breach  of  duty  which  was  the 
consequence  of  a certain  act  of  negligence  on  the  part  of  the 
Hi-Grade  Welding  Company,  and  that,  therefore,  the  third  party 
would  be  entitled  to  contribution  and  indemnity  from  this  firm. 

The  object  of  the  Rule  is  to  extend  third  party  proceedings 
to  cases  where  a defendant,  if  he  is  held  liable  to  the  plaintiff, 
has  a right  of  action  to  recover  from  another  the  amount  for 
which  he  may  be  liable,  whether  by  way  of  contribution  or 
indemnity  or  any  other  relief  over  against  such  other  person. 
There  is  the  same  common  question  to  be  tried  as  between  the 
third  party  and  the  Hi-Grade  Welding  Company  as  there  is 
between  the  defendant  and  the  third  party.  In  other  words,  the 
third  party  seeks  to  recover  from  the  Hi-Grade  Welding  Com- 
pany the  very  measure  of  damages  that  the  defendant  seeks  to 
recover  against  it,  and  the  amount  of  such  damages  would  be 
the  amount  for  which  the  defendant  may  be  liable  to  the  appel- 
lant under  the  contract.  A purpose  of  the  third  party  proceed- 
ings is  to  prevent  the  same  question  from  being  tried  on  different 
occasions  and  by  different  tribunals:  Wilson  v.  Boulter  et  al. 
(1898),  18  P.R.  107;  Benecke  et  al.  v.  Frost  et  al.  (1876),  1 
Q.B.D.  419;  Swale  v.  Canadian  Pacific  R.W.  Co.  (1912),  25 
O.L.R.  492,  2 D.L.R.  84,  per  Riddell  J.  at  p.  502. 

It  was  said  in  Swale  v.  Canadian  Pacific  R.W.  Co.  that  the 
Rules  respecting  third  parties  should  be  construed  liberally  and 
with  a view  to  practical  efficiency  rather  than  to  scientific 
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accuracy.  Mr.  Justice  Middleton  said  at  p.  504:  “The  right  to 
invoke  the  third  party  procedure  exists  whenever  the  plaintiff’s 
claim  against  the  defendant,  if  successful,  will  result  in  the 
defendant  having  a claim  against  the  third  party  to  recover 
from  him  the  damages  which  he  has  been  compelled  to  pay  to 
the  plaintiff.” 

In  England,  before  the  Rules  respecting  the  addition  of  third 
parties  to  an  action  were  amended  in  1911  to  permit  a third 
party  to  add  another  person  to  an  action,  the  Court  had  allowed 
fourth  parties  to  be  added  in  an  action:  Holmested  & Langton, 
op.  cit.j  at  p.  743,  says  that,  after  the  practice  had  become 
general  in  England,  the  Rule  was  amended  to  give  formal 
recognition  to  it,  and  further  says  that:  “Our  Rule  has  not  been 
so  amended,  and  it  may  be  that  the  point  cannot  yet  be  con- 
sidered settled  in  Ontario.”  The  Annual  Practice  for  1948,  com- 
prising the  English  Rules,  at  p.  330  states  that  the  present 
O.  16A,  r.  11,  was  “substituted  for  the  former  r.  54  A.  of  O.  16, 
which  came  into  force  in  1911  and  gave  effect  to  a practice 
ailready  existing.  ...  In  some  cases  each  party  served  with  a 
third  party  notice  has  been  allowed  in  his  turn  to  serve  a third 
party  notice  up  to  the  eighth  and  ninth  party.” 

Order  16A,  r.  11,  provides,  in  part,  that:  “Where  a third 
party  makes  as  against  any  person  not  already  a party  to  the 
action  such  a claim  as  is  defined  in  Rule  1 of  this  Order,  the 
provisions  of  this  Order  regulating  the  rights  and  procedure  as 
between  the  defendant  and  the  third  party,  shall  apply  mutatis 
mutandis  as  between  the  third  party  and  such  other  person,  and 
the  Court  or  Judge  may  give  leave  to  such  third  party  to  issue 
a third  party  notice  ...”  Rule  1 of  Order  16  A sets  out  the 
conditions  required  to  enable  a defendant  to  obtain  an  order 
permitting  the  service  of  a third  party  notice.  This  Rule  in- 
cludes the  conditions  required  by  our  Rule  165,  but  is  wider  in 
j its  scope. 

! The  following  are  cases  in  which  fourth  parties  were  added 
in  an  action,  before  the  Rules  were  amended  to  conform  to  the 
j practice  already  mentioned. 

, In  Fowler  v.  Knoop  et  dl.  (1877),  36  L.T.  219,  a third  party 
' against  whom  indemnity  was  claimed  was  allowed  under  the 
concluding  words  of  s.  24(3)  of  The  Judicature  Act,  1873,  and 
0.  16,  rr.  17  and  18,  to  bring  in  a fourth  party  from  whom  he 
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claimed  indemnity  on  the  same  grounds  upon  which  it  was 
claimed  against  him. 

Order  16,  r.  18  of  the  Rules  and  Orders  made  under  The 
Judicature  Acts  of  1873  and  1875,  provided  that  a third  party 
notice  might  be  issued  where  a defendant  claimed  to  be  entitled 
to  contribution,  indemnity,  or  other  remedy  or  relief  over 
against  any  person  not  a party  to  the  action. 

In  Witham  v.  Vane  (1880),  28  W.R.  276,  leave  was  given  to 
a third  party  under  O.  16,  r.  18,  to  serve  notice  on  other  per- 
sons adding  them  as  parties.  The  report  of  this  case  gives  the 
form  of  the  order  that  was  made. 

The  Yorkshire  Waggon  Company  v.  The  Newport  and  Aber- 
came  Coal  Company  (1880),  5 Q.B.D.  268,  is  another  case  in 
which  the  Master  gave  leave  to  fourth  and  fifth  parties  to  I 
appear  at  the  trial. 

In  Klawanski  et  al.  v.  Premier  Petroleum  Company  Limited  j 
(1911),  104  L.T.  567,  a fourth  party  was  added  by  the  Master,  j 
The  judgment  in  this  case  was  delivered  prior  to  the  amend- 
ment made  in  the  same  year  to  the  Rules  allowing  further 
parties  to  be  added  in  addition  to  a third  party.  Order  16,  r.  48,  i 
which  was  in  force  at  the  time  of  the  trial  of  this  action,  enabled  ' 
a defendant  who  claimed  to  be  entitled  to  contribution  or  indem-  | 
nity  over  against  a person  not  a party  to  an  action  to  issue  a I 
third  party  notice.  The  Rule  did  not  provide  for  '‘any  other  | 
relief  over”.  At  the  trial  it  was  argued  on  behalf  of  the  plain-  j 
tiffs  that  fourth  parties  were  not  within  the  expression  "third  I 
parties”  contained  in  the  Rule.  Mr.  Justice  Eve  said  at  p.  568:  j 

"As  to  the  question  of  jurisdiction,  I think,  having  regard  | 
to  the  order  made  on  the  application  of  the  fourth  party  in  this  I 
case  and  to  similar  orders  which  according  to  the  notes  in  the  j 
Annual  Practice  have  been  made  in  other  cases,  I am  bound  to 
assume  that  all  the  rules  contained  in  part  6 of  Order  XVI, 
under  the  heading  ‘Third  Party  Procedure,'  are  applicable  to 
cases  when  a person  upon  whom  a third  party  notice  has  been 
served  applies  for  leave  to  serve  a notice  with  a view  to  claim- 
ing indemnity  against  or  contribution  towards  the  claim  made 
against  him  by  the  defendant  in  the  action,  from  some  person 
whom  he  thereby  seeks  to  bring  in  as  a fourth  or  subsequent 
party.” 

Under  the  Rules  in  former  days  in  England  and  in  Ontario, 
as  they  were  at  one  time  interpreted  by  the  Court,  a defendant 
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did  not  have  the  right  to  add  a third  party  when  the  claim  of 
the  defendant  was  in  consequence  of  a tort  committed  by  the 
third  party.  But  at  the  present  time,  under  the  Rules  now  in 
force,  this  fact  does  not  disentitle  a defendant  to  serve  a third 
party  notice  on  a person  who  has  caused  damage  or  injury  to 
the  defendant  by  an  act  of  negligence:  Imperial  Bank  of  Canada 
V.  Wenige  (1924),  26  O.W.N.  327,  Rose  J.  (afterwards  C.J.H.C.), 
following  Jasper  son  v.  Dominion  Tobacco  Company,  [1923]  A.C. 
709,  25  O.W.N.  75,  [1923]  3 D.L.R.  714. 

In  Ponsford  v.  McNeill  et  al.,  [1933]  O.W.N.  651,  the  Master 
held  that  a third  party  notice  was  properly  served  in  an  action 
founded  on  negligence  where  it  was  claimed  that,  because  of 
the  negligence  of  the  third  party,  such  third  party  was  obligated 
to  indemnify  the  defendant  against  liability  for  damages  suffered 
by  the  plaintiff.  On  appeal  the  judgment  of  the  Master  was 
affirmed  by  Mr.  Justice  Kerwin,  then  one  of  the  judges  of  the 
Hight  Court  of  Justice  for  Ontario. 

I have  mentioned  these  latter  cases  because  of  the  fact  that 
in  some  of  the  judgments  in  England  in  which  a fourth  party 
was  permitted  to  be  added  in  an  action,  the  right  to  add  a third 
party  was  more  restricted  than  it  is  at  present  and  could  not  be 
invoked  where  the  claim  for  indemnity  was  based  upon  an  act 
of  negligence  by  a third  party- 

The  fact  that  The  Negligence  Act  contemplates  the  addition 
of  parties  to  an  action  as  third  parties  is  a further  reason  why 
the  procedure  as  to  the  addition  of  third  parties  to  an  action 
should  be  held  to  include  other  parties,  subsequent  to  the  third 
party,  against  whom  the  third  party  may  have  a claim  related 
to  the  defendant’s  claim  against  him.  Otherwise,  there  are  no 
present  means  by  which  persons  who  come  within  the  scope  of 
s.  5 of  The  Negligence  Act — but  not  as  party  defendants — other 
than  the  first  person  added  as  a third  party,  could  be  added  to 
the  action.  This  situation  would  arise,  as  it  does  in  the  present 
action,  when  the  party  sought  to  be  added  should  not,  properly, 
be  added  as  a party  defendant,  but  should  be  added  in  the 
character  of  a third  party.  A fourth  party  should  be  added 
only  upon  leave  of  the  Court. 

Rule  1 provides  that  as  to  all  matters  not  provided  for  by 
the  Rules,  the  practice  shall  be  regulated  by  analogy  thereto. 

I think  that  for  the  reasons  given,  the  decision  of  the  Master, 
striking  out  a fourth  party  notice,  in  Brochu  v.  Brochu  et  al., 
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[1939]  O.W.N.  363,  and  in  CaTUnan  v.  The  City  of  Toronto, 
[1940]  O.W.N.  161,  should  not  be  followed. 

I may  briefly  sum  up  the  conclusions  at  which  I have  arrived, 
founded  upon  the  reasons  given,  as  follows:  The  Negligence  Act 
permits  the  Hi-Grade  Welding  Company  to  be  added  as  parties 
to  the  action  as  instituted  by  the  third  party  proceedings,  and  in 
that  action  they  should  be  brought  in  as  third  parties,  in  reality 
fourth  parties.  This  means  that  the  present  style  of  cause 
should  be  amended  by  adding  the  Hi-Grade  company  as  fourth 
parties. 

The  order  of  the  Senior  Master  should  be  varied  and  the 
appeal  should  otherwise  be  dismissed,  with  costs  in  the  cause. 

Order  varied. 

Solicitors  for  the  plaintiff,  appellant:  Blake,  Ayiglin,  Osier  d 
C assets,  Toronto. 

Solicitors  for  the  defendant:  Richardson  & Shearer,  Toronto. 

Solicitors  for  the  third  party,  respondent:  Shaver,  Paulin  d 
Branscombe,  Toronto. 


[COURT  OF  APPEAL.! 

Re  Plan  69,  Dunnville. 

Highways— Closing  up — Procedure  to  he  Followed  by  Municipality- 
Distinction  according  to  whether  Highway  Assumed  by  Municipality 
for  Public  Use — The  Registry  Act,  R.S.O.  1937,  c.  170,  ss.  88,  89— 
The  Municipal  Act,  R.S.O.  1937,  c.  266,  ss.  495,  496(1),  498. 

The  procedure  prescribed  by  ss.  88  and  89  of  The  Registry  Act  for 
closing  up  highways  on  a judge’s  order  applies  only  where  a highway 
has  not  been  adopted  by  the  municipality  for  public  use.  Where  it 
has  been  so  adopted  it  can  be  closed  only  by  by-law,  under  the  pro- 
visions of  ss.  495  et  seq.  of  The  Municipal  Act. 

An  appeal  by  the  Town  of  Dunnville  from  a judgment  of 
Kinnear  Co.  Ct.  J.,  [1950]  O.W.N.  61,  dismissing  an  application 
for  an  order  closing  a lane. 

10th  February  1950.  The  appeal  was  heard  by  Roach^  Hope 
and  Hogg  JJ.A. 

V.  B.  Collins,  K.C.,  for  the  appellant : This  was  an  application 
to  amend  a registered  plan  by  closing  parts  of  a lane,  which 
had  been  assumed  by  the  Town,  and  one  of  the  leading  cases  on 
such  matters  is  Re  Westwood  Addition,  Hamilton,  [1945]  O.R. 
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257,  [1945]  2 D.L.R.  300.  There  is  some  doubt  whether  it  is 
possible  to  close  a lane  by  by-law  under  s.  495  of  The  Municipal 
Act,  R.S.O.  1937,  c.  266,  in  view  of  the  definition  of  “highway” 
in  s.  !(/).  If  it  is  held  that  a lane,  once  it  has  been  assumed 
for  public  use,  is  a highway  within  that  definition,  then  that 
merely  means  that  there  are  alternative  methods  of  closing  it, 
one  under  ss.  495  et  seq.  of  The  Municipal  Act,  and  the  other 
under  s.  89  of  The  Registry  Act,  R.S.O.  1937,  c.  170,  which  was 
the  procedure  actually  adopted. 

There  is  some  confusion  in  the  law:  see  Re  Mills  and  City 
of  Hamilton  (1907),  9 O.W.R.  731  at  733;  The  Municipal  Act  as 
it  existed  at  the  time  of  that  decision  (R.S.O.  1897,  c.  223,  s.  637) 
was  different,  since  the  present  Act  refers  only  to  highways : The 
Metropolitan  Stores  Limited  v.  The  City  of  Hamilton ^ [1945] 
O.R.  590,  [1945]  4 D.L.R.  745.  The  amendment  of  s.  495  by 
1949,  c.  61,  s.  24,  does  not  affect  the  position.  Our  submission 
is  that  a lane  is  not  included  under  s.  495,  since  it  refers  only 
to  highways,  and  that  s.  12  of  The  Surveys  Act,  R.S.O.  1937, 
c.  232,  does  not  help. 

Whether  or  not  a lane  is  a highway  within  the  meaning  of 
The  Municipal  Act,  s.  89  of  The  Registry  Act  must  be  applicable, 
since  it  was  passed  for  the  express  purpose  of  enabling  a munic- 
ipality to  apply,  in  the  same  way  that  an  owner  could  do  under 
what  is  now  s.  88,  to  close  “streets  or  lanes”  shown  on  a plan. 
The  section  is  very  broad  in  terms,  and  all  the  decisions  in- 
dicating that  it  is  inapplicable  were  before  its  first  enactment. 
As  is  pointed  out  in  the  Westwood  Addition  case,  supra,  at  pp.  261 
et  seq.,  the  municipality  had  no  right  to  apply  before  that  section 
was  enacted.  That  case  held  that  a municipality  had  no  right  to 
oppose  an  application  under  s.  88  to  close  a street  if  it  had  not 
been  assumed  for  public  use,  and  it  follows  that  s.  89  must  apply 
where  the  street  or  lane  has  been  assumed,  since  the  section 
must  have  some  meaning.  By  the  registration  of  the  plan  the 
streets  and  lanes  are  vested  in  the  municipality,  and  by  virtue 
of  s.  12(9)  of  The  Surveys  Act,  a conveyance  must  be  given  if 
they  are  closed  under  s.  88,  but  this  applies  only  where  the 
street  has  not  been  assumed.  If  it  has  been  assumed,  recourse 
must  be  had  either  to  s.  89  or  to  s.  495  of  The  Municipal  Act. 
The  Legislature  saw  the  weakness  in  the  procedure  under  s.  495, 
and  provided  for  an  alternative  procedure  by  application  to  the 
County  Court  Judge.  The  dearth  of  decisions  in  the  matter  may 
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be  simply  because  it  is  so  plain.  We  refer  to  Mallon,  The 
Registry  of  Deeds  in  Ontario,  1941,  p.  50,  s.  23. 

H.  A.  Harrison,  for  Dunnville  Consolidated  Telephone  Com- 
pany Limited,  respondent : There  is  no  difference  in  point  of  law 
between  a lane  and  any  other  highway.  Section  495(4)  of  The 
Municipal  Act  expressly  mentions  lanes,  which  would  have  been 
unnecessary  if  they  were  not  within  the  ambit  of  the  section. 
The  word  “highway’'  is  used  in  s.  495  in  the  general  legal  sense, 
the  words  “lane”  and  “alley”  being  omitted  for  brevity.  “High- 
way” is  the  broadest  term  that  can  be  used:  16  Halsbury,  2nd  ed. 
1935,  p.  181.  There  is  no  reason  for  taking  away  from  a munic- 
ipality its  jurisdiction  over  lanes  and  alleys.  Under  s.  12  of 
The  Surveys  Act  a lane  is  a highway:  Nixon  v.  O' Callaghan,  60 
O.L.R.  76  at  91-2,  [1927]  1 D.L.R.  1152.  When  a plan  is 
registered,  streets  and  lanes  shown  on  it  become  highways,  and 
are  vested  in  the  municipality,  but  until  lots  are  sold  according 
to  the  plan  it  is  not  binding  on  the  owner,  under  s.  88  of  The  | 
Registry  Act.  Once  a lot  has  been  sold,  however,  the  owner  | 
loses  the  power  to  change  the  plan  except  by  applying  to  the  ■ 
County  Court  Judge.  But  even  though  the  owner  of  the  lots  j 
retains  the  power  to  change  the  plan  the  soil  in  a highway  is  | 
vested  in  the  municipality,  although  it  does  not  become  a public  | 
highway  until  it  is  assumed  for  public  use:  Roche  v.  Ryan  | 
(1892),  22  O.R.  107.  ; 

Once  a municipality  has  assumed  a street  or  lane,  and  spent 
money  on  it,  the  rights  of  the  public  are  crystallized.  It  is  j 
municipal  property  and  there  are  no  private  interests  in  it.  ! 
The  Municipal  Act  provides  machinery  for  compensating  persons 
affected  by  the  closing  up  of  a highway,  and  there  is  no  such 
provision  under  The  Registry  Act.  . j 

There  is  no  definite  decision  that  s.  89  of  The  Registry  Act  ! 
is  not  applicable  to  streets  that  have  been  assumed  for  public  I 
use,  but  the  Court  leaned  toward  that  view  in  Roche  v.  Ryan,  j 
supra]  Re  Westwood  Addition,  Hamilton,  supra]  and  Re  City  of 
Toronto  Plan  M.  188  (1913),  28  O.L.R.  41,  11  D.L.R.  424. 
Section  12(4)  of  The  Surveys  Act  indicates  that  the  provisions 
of  ss.  88  and  89  of  The  Registry  Act  are  not  applicable  where 
the  municipality  has  assumed  a highway.  It  refers  to  closing 
“under  The  Registry  Act”,  not  under  s.  88.  The  Land  Titles 
Act,  R.S.O.  1937,  c.  174,  contains  no  section  corresponding  to  j 
s.  89  of  The  Registry  Act,  although  s.  113  corresponds  to  s.  88. 
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The  Legislature  has  expressly  dealt  with  (1)  a highway 
stopped  by  by-law,  and  (2)  one  stopped  by  order  of  a judge, 
where  it  has  not  been  assumed.  It  was  evidently  not  considered 
that  there  might  be  a third  case,  viz.,  a highway  that  had  been 
assumed  for  public  use  and  was  then  closed  by  order  of  a judge. 

Section  89  enables  a municipality  to  assert  its  rights  as  to 
a plan  that  has  been  registered,  but  to  which  some  objection  has 
been  taken;  compare  s.  83(15).  It  is  a narrow  enactment, 
and  does  not  extend  to  such  a case  as  the  present.  There  is  no 
need  for  alternative  procedures. 

V.  B.  Collins,  K.C.,  in  reply:  By  s.  89(e)  of  The  Registry  Act 
the  judge  may  impose  terms  and  conditions,  and  this  is  wide 
enough  to  permit  the  ordering  of  compensation. 

Cur.  adv.  vidt. 

31st  March  1950.  Roach  J.A.: — ^The  municipal  corporation 
of  the  Town  of  Dunnville  applied  to  the  County  Judge  of  the 
County  of  Haldimand  under  s.  89  of  The  Registry  Act,  R.S.O. 
1937,  c.  170,  for  an  order  closing  part  of  a lane  as  laid  out  on 
registered  plan  no.  69  for  the  said  Town.  The  respondent  ap- 
peared before  the  judge  on  that  application  and  alleged  that  it 
would  be  adversely  affected  by  such  an  order  because  it  was 
using  part  of  the  lane  in  connection  with  its  telephone  service, 
and  objected  upon  the  ground  that  the  County  Judge  had  no 
jurisdiction  to  entertain  the  application.  The  County  Judge 
gave  effect  to  that  objection  and  made  an  order  dismissing  the 
application  with  costs:  [1950]  O.W.N.  61.  From  that  order  the 
municipal  corporation  now  appeals  to  this  Court. 

The  jurisdiction  of  the  County  Judge  was  challenged  by  the 
respondent  on  the  ground  that,  it  being  admitted  that  the  munic- 
ipal corporation  had  assumed  this  lane  for  public  use,  s.  89  of 
The  Registry  Act  did  not  empower  the  judge  to  make  any  order, 
and  that  if  the  municipal  corporation  desired  to  stop  up  or  alter 
the  lane  in  whole  or  in  part,  it  could  only  do  so  by  by-law  under 
The  Municipal  Act,  R.S.O.  1937,  c.  266. 

Counsel  for  the  appellant  argued  that  there  were  two 
alternative  methods  of  procedure  open  to  the  corporation:  one, 
the  procedure  authorized  by  s.  89  of  The  Registry  Act;  the 
other,  the  procedure  authorized  by  the  relevant  sections  of  The 
Municipal  Act.  In  my  opinion,  that  argument  cannot  prevail. 
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The  relevant  sections  of  The  Registry  Act  are  in  part  as 
follows : 

“89.  The  council  of  any  municipality  may  apply  to  a judge 
of  the  county  or  district  court  ....  and  such  judge  shall  have 
power  to  make  orders  or  directions  for  the  following  purposes, — 

“(a)  for  the  hearing  of  the  application  upon  such  notice  as 
the  judge  shall  direct; 

“(c)  to  close,  divert  or  alter  any  or  all  highways,  roads, 
streets  or  lanes  shown  on  any  such  plan  .... 

“(c)  to  impose  such  terms  and  conditions  as  to  the  judge 
may  seem  proper; 

“(7i)  to  make  any  such  further  or  other  order,  direction  or 
disposition  as  such  judge  may,  in  his  discretion,  deem  proper.” 

“88.  (1)  A plan,  although  registered,  shall  not  be  binding 

on  the  person  registering  the  same,  or  upon  any  other  persons 
unless  a sale  has  been  made  according  to  such  plan,  and  in  all 
cases  amendments  or  alterations  thereof  may  be  authorized  or 
ordered  to  be  made  by  ...  a judge  of  the  county  or  district 
court  ...  on  application  for  the  purpose  and  upon  hearing  all 
persons  concerned,  upon  such  terms  and  conditions  as  to  costs 
and  otherwise  as  may  be  deemed  just. 

“(2)  Any  such  application  may  be  made  either  by  the  per- 
son filing  the  plan  or  by  the  owner  for  the  time  being  of  any  of 
the  land  covered  thereby. 

“(4)  No  part  of  a road,  street,  lane  or  alley  upon  which 
any  lot  of  land  sold  abuts,  or  which  connects  any  such  lot  with 
or  affords  access  therefrom  to  the  nearest  public  highway,  shall 
be  altered  or  closed  up  without  the  consent  of  the  owner  of  such 
lot;  but  nothing  herein  shall  interfere  with  the  powers  of  munic- 
ipal corporations  with  reference  to  highways.” 

The  relevant  sections  of  The  Municipal  Act  are  as  follows: 

Section  495  gives  to  the  council  of  every  municipality  power 
to  pass  by-laws,  inter  alia,  for  altering  or  stopping  up  any  high- 
way or  part  thereof. 

Section  496(1)  provides  that  such  a by-law  shall  not  be 
passed  if  its  effect  is  to  deprive  any  person  of  the  means  of 
ingress  to  and  egress  from  his  land  or  place  of  residence  over 
such  highway  or  part  of  it  unless  in  addition  to  making  com- 
pensation to  such  person,  as  provided  by  the  Act,  another  con- 
venient road  or  way  of  access  to  his  land  or  place  of  residence 
is  provided.  Subs.  2 provides  that  such  by-law  shall  not  take 


C.A, 


Re  Plan  69^  Dunnville* 


Roach  J.A.  355 


effect  until  the  sufficiency  of  such  road  has  been  agreed  upon 
or  determined  by  arbitration.  Subs.  3 provides  that  any  dis- 
pute as  to  the  sufficiency  of  the  road  provided  or  the  compensa- 
tion shall  be  determined  by  arbitration. 

Section  498  provides  that  before  passing  such  a by-law 
the  municipal  corporation  shall  publish  notice  of  the  proposed 
by-law  once  a week  for  four  successive  weeks  and  in  certain 
cases,  of  which  this  is  not  one,  by  posting-up. 

It  would  seem  clear,  at  least  where  the  objective  of  the 
applicant  is  the  closing  or  altering  of  a highway,  that  s.  89  of 
The  Registry  Act  gives  to  the  council  of  a municipality  the  same 
right  to  apply  to  a judge  as  is  given  under  s.  88  to  the  person 
filing  the  plan  or  to  the  owner  of  land  covered  thereby,  but  no 
greater  right.  In  my  opinion,  however,  neither  those  persons 
nor  the  council  of  the  municipality  may  proceed  under  the 
relevant  sections  of  The  Registry  Act  in  any  case  where  the 
highway  sought  to  be  closed  or  altered  has  been  adopted  by 
the  municipality  for  public  use. 

An  owner  of  acreage  may  cause  it  to  be  subdivided  and 
register  the  plan  of  subdivision.  The  streets  laid  out  on  that 
plan  thereby  become  public  highways,  subject  to  the  provisions 
of  The  Registry  Act  and  The  Land  Titles  Act,  R.S.O.  1937, 
c.  174,  as  to  the  amendment  or  alteration  of  the  plan:  see 
s.  12(2)  of  The  Surveys  Act,  R.S.O.  1937,  c.  232.  The  title 
to  the  land  included  in  the  highways  laid  out  on  the  plan  is 
vested  in  the  municipal  corporation  even  though  the  corporation 
does  not  adopt  those  highways  for  public  use,  subject  to  it  being 
divested  in  the  circumstances  referred  to  in  s.  12(4)  of  The 
j Surveys  Act. 

Until  the  municipal  corporation  has  adopted  those  highways 
i for  public  use  those  using  them  do  so  at  their  own  risk.  Indeed 
! they  may  fall  into  such  a state  of  non-repair  as  to  become  almost 
unusable. 

How  different  is  the  situation  where  the  corporation  has 
: adopted  them  as  public  highways.  Thereafter  it  is  required  to 
I keep  them  in  a state  of  repair  not  only  to  the  advantage  ofj 
I those  whose  lands  abut  on  them  but  to  the  advantage  of  the 
public  generally.  If  such  a highway  should  be  closed  the  ques- 
j tion  of  compensation  to  those  whose  lands  abut  thereon  may 
arise.  In  my  opinion,  it  could  not  arise  where  the  corporation 
i had  not  adopted  them  for  public  use.  In  the  first  instance  the 
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corporation  had  nothing  to  do  with  those  roads  being  laid  out 
except  to  approve  the  plan,  and  until  the  corporation  adopted 
them  it  owed  no  duty  to  the  owners  of  abutting  lands  to  keep 
those  roads  in  a state  of  repair.  The  provisions  of  The  Munic- 
ipal Act  provide  for  compensation,  and  declare  that  where  there 
is  a dispute  concerning  it,  the  amount  thereof  shall  be  fixed  by 
arbitration.  There  is  no  provision  in  The  Registry  Act  dealing 
with  compensation,  and  the  absence  of  any  such  provision  is 
one  circumstance  which  leads  me  to  the  conclusion  that  the 
provisions  of  that  Act  dealing  with  the  closing  or  altering  of 
highways  are  not  applicable  to  those  cases  where  the  question 
of  compensation  may  arise. 

Another  reason  why,  in  my  opinion,  ss.  88  and  89  of  The 
Registry  Act  have  no  application  to  cases  where  the  municipal 
corporation  has  assumed  the  highways  sought  to  be  closed  re- 
lates to  the  right  of  the  public  to  the  user  of  those  highways 
and  the  obligation  of  the  municipal  corporation  to  keep  them  in 
a state  of  repair.  In  such  cases  the  Legislature  wisely  provided 
for  notice  to  the  public  and  specified  the  extent  and  nature  of 
the  notice  by  s.  498  of  The  Municipal  Act.  It  did  not  intend  to 
leave  the  matter  of  such  notice  to  anyone’s  discretion. 

The  point  of  this  case  has  not  been  before  the  Courts  in 
recent  years.  It  was  referred  to,  but  not  decided,  by  this  Court 
in  Re  Westwood  Addition,  Hamilton,  [1945]  O.R.  257,  [1945]  2 
D.L.R.  300.  In  that  case  Chief  Justice  Robertson,  delivering  the 
judgment  of  the  Court,  said:  “It  may  be — and  upon  this  it  is 
not  necessary  to  express  an  opinion — that  when  a highway  has 
been  adopted  by  the  municipality  for  public  use  so  that  the 
municipality  has  become  liable  for  keeping  it  in  repair,  the  juris- 
diction to  close  or  alter  it  is  vested  solely  in  the  municipality. 
Mr.  Justice  Street  intimated  an  opinion  of  that  kind  in  Roche 
V.  Ryan  [(1892),  22  O.R.  107]  at  the  foot  of  p.  110.  We  have 
not  to  deal  with  that  situation  here.” 

In  Roche  v.  Ryan,  Mr.  Justice  Street  said:  “It  must  also,  I 
think,  be  taken  to  be  law  that  when  once  a road  laid  out  by  an 
individual  has  been  assumed  as  a public  highway  by  a corpora- 
tion, thereafter  it  can  be  closed  and  altered  only  by  by-law  of 
the  corporation,  and  not  by  the  order  of  a Judge.” 

There  have  been  some  changes  in  the  statute  law  since  the 
decision  in  Roche  v.  Ryan,  but  none  that  has  altered  the  law 
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as  Mr.  Justice  Street,  in  the  quotation  which  I have  given, 
declared  it  then  was.  In  my  opinion,  it  is  still  the  law. 

The  learned  County  Court  Judge  was  right  in  holding  that 
she  was  without  jurisdiction,  and  the  appeal  should  therefore  be 
dismissed  with  costs. 

Hope  J.A.  agrees  with  Roach  J.A. 

Hogg  J.A.: — I concur  in  the  judgment  of  my  brother  Roach, 
but  would  like  to  make  some  comment  on  several  cases  which 
appear  to  be  in  point  and  which  throw  some  light  upon  the  sub- 
ject of  this  appeal. 

In  Re  City  of  Toronto  Plan  M,  188  (1913),  28  O.L.R.  41,  11 
D.L.R.  424,  an  application  was  made  under  The  Registry  Act, 
10  Edw.  VII,  c.  60,  s.  85,  or  The  Land  Titles  Act,  1 Geo.  V,  c.  28, 
s.  110,  whichever  might  be  applicable,  to  close  a certain  road 
shown  on  the  plan  in  question.  Section  85  of  The  Registry  Act 
in  force  in  1910  was  the  same  as  s.  88  of  the  present  Act,  with 
certain  exceptions  which  do  not  affect  the  point  under  considera- 
tion. Mr.  Justice  Middleton  held  that,  in  so  far  as  a street  which 
had  been  taken  over  by  the  municipality  as  a highway  and 
assumed  for  public  use  was  concerned,  “the  Statutes  had  not 
application  and  that  the  street  could  be  closed  only  by  appro- 
priate action  on  the  part  of  the  municipality”. 

Re  Jones  and  Township  of  Tuckersmith  (1914),  5 O.W.N. 
759,  25  O.W.R.  680,  was  a motion  to  quash  a by-law  closing  part 
of  a certain  road  in  the  village  of  Egmondville.  A portion  of 
the  road  had  never  been  opened,  and  the  municipality  had  not 
adopted,  or  assumed  for  use,  this  portion  of  the  street.  Section 
632  of  The  Municipal  Act,  1903,  set  out  the  conditions  precedent 
to  the  enacting  of  a by-law  stopping  up  a public  road  or  lane. 
Mr.  Justice  Middleton  said,  at  p.  760: 

“Section  632  of  the  Municipal  Act  of  1903  relates  to  original 
road  allowances  and  other  public  highways,  roads,  streets,  or 
lanes. 

“A  road  allowance  shewn  upon  a plan  which  has  not  been 
assumed  by  the  municipal  corporation  for  public  use  does  not 
fall  within  this  designation.  For  some  purposes  the  street  is  a 
highway;  but,  subject  to  the  rights  of  the  public,  it  remains  to 
be  governed  by  the  Surveys  Act,  1 Geo.  V,  ch.  42,  sec.  44.  Such 
a road  may  be  closed  under  the  provisions  of  the  Registry  Act, 
10  Edw.  VII,  ch.  60;  and,  by  sub-sec.  6 of  sec.  44,  the  allowance. 
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upon  the  road  being  closed  and  the  public  rights  extinguished, 
belongs  to  the  owners  of  the  land  abutting  thereon,  and  not  to 
the  municipality.  The  Surveys  Act  gives  the  fee  to  the  adjoin- 
ing lot-owner  in  place  of  the  original  owner.” 

The  right  of  a municipal  corporation  to  apply  to  have  a road 
closed  under  The  Registry  Act  was  not  given  until  the  year 
1924,  when  s.  89  was  enacted.  Prior  to  that  time  the  right  to 
make  an  application  under  s.  85  of  The  Registry  Act  was  con- 
fined to  the  person  filing  the  plan  or  his  assigns  and  is  now 
confined  under  s.  88  to  the  person  filing  the  plan  or  the  owner 
of  land  covered  by  the  plan. 

An  appeal  was  taken  from  the  order  of  Middleton  J.,  who 
quashed  the  by-law  in  question,  and  the  order  was  set  aside: 

6 O.W.N.  379,  25  O.W.R.  944,  but  leave  was  given  that  the 
motion  might  be  renewed  before  the  judge  at  the  trial  of  an  | 
action  which  had  been  commenced  to  set  aside  the  said  by-law.  : 
Mr.  Justice  Latchford  gave  judgment  at  the  trial  of  the  ] 
action,  quashing  the  by-law  with  costs.  An  appeal  was  taken  j 
from  this  judgment  to  the  Appellate  Division : Jones  v.  Township  , 
of  Tuckersmith  (1915),  33  O.L.R.  634,  23  D.L.R.  569. 

Chief  Justice  Meredith  said  at  pp.  649-50: 

“The  effect  of  this  legislation  [The  Registry  Act,  R.S.O.  1914, 
c.  124,  s.  86,  which  is  similar  to  the  present  s.  88]  and  of  the  pro- 
visions of  the  Municipal  Act  as  to  stopping  up  highways  and 
selling  them,  was  that  there  were  two  methods  of  stopping  up 
highways  laid  down  on  a registered  plan — one  by  the  mode  pro- 
vided for  by  the  Registry  Act,  at  the  instance  of  the  person  who 
registered  the  plan  or  of  the  owner  for  the  time  being  of  the 
land  covered  by  it,  and  the  other  by  the  passing  by  the  council 
having  jurisdiction  over  the  highway,  under  the  powers  con- 
ferred by  sec.  637(1 ) of  the  Consolidated  Municipal  Act,  1903,  of 
a by-law  stopping  it  up  ...  . 

“In  my  opinion,  the  Council  of  the  Township  of  Tuckersmith 
had  jurisdiction  over  Mill  Street — it  being,  by  force  of  sec.  601 
of  the  Consolidated  Municipal  Act,  1903,  vested  in  the  corpora- 
tion of  that  township;  and  under  sec.  637(1),  the  council  had 
power  to  pass  a by-law  for  stopping  it  up.” 

An  appeal  was  taken  from  the  judgment  of  the  Appellate 
Division  to  the  Supreme  Court  of  Canada,  the  judgment  being 
reported  in  (1919),  45  O.L.R.  67,  47  D.L.R.  684.  The  decision 
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arrived  at  by  tlie  Appellate  Division  was  reversed  and  the  judg- 
ment of  Latchford  J.,  declaring  the  by-law  in  question  invalid 
in  toto,  was  restored.  Mr.  Justice  Idington  was  of  the  opinion 
that  the  judgment  of  Mr.  Justice  Street  in  Roche  v.  Ryan  (1892), 
22  O.R.  107,  which  had  been  reversed  by  a Divisional  Court  at 
p.  113,  was  right,  and  that  the  judgment  of  Mr.  Justice 
Middleton  in  the  case  which  was  the  subject  of  the  api)eal  was 
also  right.  Idington  J.  stated  that  the  jurisdiction  of  the 
council  to  close  a road  or  street  depended  upon  s.  (i37  of  The 
Municipal  Act,  1903,  which  authorized  the  council  of  a munic- 
ipality to  pass  by-laws,  inter  alia,  for  the  opening  and  stopping 
up  of  streets  which  were  within  the  jurisdiction  of  the  council. 
He  was  of  the  opinion  that  as  the  municipality  had  not  assumed 
the  street  for  public  use  it  did  not  have  jurisdiction  over  the 
street  and  could  not  close  it  by  by-law.  The  provisions  of  The 
Municipal  Act,  1903,  set  out  in  s.  600,  and  of  s.  455  of  the 
present  Act,  conferring  upon  a municipality  jurisdiction  over- 
highways,  are  very  similar. 

Mr.  Justice  Idington  said  in  the  course  of  his  judgment  in 
reference  to  The  Surveys  Act  and  The  Registry  Act: 

“The  former  defines  certain  roads  or  streets  which  may  be 
held  to  be  public  highways,  and  the  latter  Act  provides  for  the 
extinction  of  such  roads  or  streets  on  certain  conditions  and 
consents  given  by  order  of  a Judge. 

‘Tt  does  not  provide  for  the  municipality  being  a party  to 
any  such  application;  but,  on  the  other*  hand,  can  any  one 
conceive  of  a Judge,  being  moved  in  such  a case,  desisting  there- 
fr’om  simply  because  a municipality  did  not  recognize  the  street 
on  the  plan  as  its  highway,  yet  claimed  the  freehold  in  the  soil, 
or,  on  the  other  hand,  proceeding  to  make  an  order  after  it  had 
been  made  clear  that  the  municipality  had  assumed  it  as  a 
sli-eet,  unless  and  until  the  latter  had  stopped  it  up?” 

The  latter  part  of  this  statement  is  obiter,  but  is  relevant  to 
the  question  now  under  consideration. 

The  principle,  in  my  view,  to  be  gathered  from  these  cases 
is: 

1.  That  if  a road  allowance  has  not  been  assumed  by  a 
municipality  for  public  use,  it  may  be  closed  only  under  the 
pr-ovisions  of  The  Registry  Act  and  The  Sui-veys  Act. 


360 


Ontario  Reports. 


[1950] 


2.  That  if  a road  allowance  had  been  assumed  for  public 
use  by  a municipality  it  can  be  closed  only  by  by-law. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  Toion  of  Dunnville,  appellant:  Victor  B. 
Collins,  Dunnville. 

Solicitor  for  the  Dunnville  Consolidated  Telephone  Company 
Limited,  respondent:  H.  Armour  Harrison,  Toronto. 


[WILSON  J.] 

Reliable  Toy  Co.  Limited  and  Reliable  Plastics  Co.  Limited  v. 

Collins. 

Master  and  Servant — Trade  Secrets — Restraining  Employee,  after  Ter- 
mination of  Employment,  from  Disclosing  Secrets  Learned  during  j 
Employment — Necessity  for  Proof  of  Secrecy.  j 

The  plaintiffs  sued  for  damages  and  an  injunction  restraining  the  { 
defendant,  formerly  employed  by  the  plaintiffs  as  a chemist,  from  j 
using  or  disclosing  to  others  secrets  respecting  the  plaintiffs’  processes  I 
learned  by  him  during  his  employment.  i 

Held,  on  the  evidence,  the  plaintiffs  were  entitled  to  succeed  in  respect  ; 
of  only  one  of  the  claims,  as  to  which  they  were  entitled  to  damages 
and  an  injunction.  Because  of  the  rapid  developement  in  the  field 
involved  (plastics),  however,  the  damages  should  not  be  large  and 
the  injunction  should  be  of  short  duration. 

Review  of  authorities.  I 

Evidence — Proof  of  Conversation  by  Defendant — Wire  Recording  of  I 
Conversation.  j 

The  plaintiffs  tendered  in  evidence  wire  recordings  of  conversations  i 
with  the  defendant.  It  was  satisfactorily  established  that  the  record-  j 
ings  had  not  been  tampered  with  after  being  made,  and  the  voices  of 
those  taking  part  in  the  conversations  were  identified. 

Held,  in  the  circumstances  of  the  case,  and  in  view  of  the  evidence  above 
summarized,  the  recordings,  and  transcripts  of  their  contents,  should 
be  admitted  as  evidence,  to  be  weighed  in  the  same  way  as  other 
evidence.  Harry  Parker,  Limited  v.  Mason,  [1940]  2 K.B.  590  at  599, 
referred  to. 

An  action  for  an  injunction  restraining  the  defendant  from 
disclosing  trade  secrets  of  the  plaintiffs,  and  for  damages. 

The  plaintiff  companies  were  manufacturers  of  toys,  many 
of  which  were  made  of  plastic.  The  defendant  was  a chemist, 
and  was  employed  by  the  plaintiffs  in  their  laboratory  from  1st 
October  1945  to  20th  September  1948,  during  much  or  all  of 
which  time  he  was  chief  chemist,  working  principally  with  plas- 
tics, and  with  lacquers  therefor.  He  signed  a “secrecy  agreement'’ 
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on  his  appointment.  He  was  discharged  from  this  employment 
in  1948,  and  the  plaintiffs  alleged  that  after  his  discharge  he 
disclosed  to  competitors  of  the  plaintiffs  secret  and  confidential 
information  acquired  during  his  employment  with  the  plaintiffs. 

There  were  many  secrets  alleged  by  the  plaintiffs  to  have 
been  disclosed,  but  it  was  found  on  the  evidence  that  the  plaintiffs 
had  not  established  their  case  in  any  respect  except  on  the 
allegation  that  the  defendant  had  disclosed  to  the  plaintiffs’  com- 
petitors secret  and  confidential  information  with  respect  to  a 
special  method,  devised  by  the  plaintiffs,  of  electroplating  masks 
for  spraying  plastic  toys.  The  defendant  obtained  some  informa- 
tion in  this  connection  from  one  Walter,  of  Kitchener,  and  pro- 
ceeded, on  the  basis  of  that  information,  to  devise  for  the  plaintiffs 
a way  of  making  masks  at  much  less  expense  than  had  theretofore 
been  involved.  As  to  this  claim,  the  trial  judge’s  finding  was: 
“While  I am  of  the  opinion  that  Collins  did  not  disclose  the 
Reliable  process  as  such  to  Dulev  [the  plaintiffs’  principal  com- 
petitor] , I find  that  what  he  did  in  fact  amounted  to  a disclosure 
of  the  trade  secret  that  these  masks  could  be  made  cheaply  and 
quickly.  This  fact  could  not  have  been  known  generally  in  a highly 
competitive  business  or  it  would  have  been  adopted  by  Dulev 
before  Collins  appeared  on  the  scene.” 

23rd  to  25th,  30th  and  31st  January,  1st  to  3rd,  6th  to  10th, 
13th  to  17th  and  20th  to  24th  February  1950.  The  action  was 
tried  by  Wilson  J.  without  a jury  at  Toronto. 

R.  H.  Sankeyj  K.C.,  and  G.  F,  Henderson ^ for  the  plaintiffs. 

F.  A,  Brewin,  K.C.,  and  J.  F.  McCallum,  for  the  defendant. 

3rd  April  1950.  Wilson  J.  [after  stating  the  nature  of  the 
action,  and  summarizing  the  contentions  of  the  parties] : — ^The 
trial  itself  was  a lengthy  one  and  before  I proceed  to  state  my 
findings  as  to  the  facts  the  following  matters  must  be  considered : 
The  first  has  to  do  with  the  admissibility  of  certain  portions  of 
the  evidence.  It  will  be  remembered  that  Collins  was  discharged 
on  20th  September  1948.  By  December  of  that  year  Samuels 
[managing  director  of  the  toy  company]  had  information  which 
led  him  to  believe  that  Collins  was  disclosing  the  plaintiffs’  trade 
secrets.  On  7th  December  1948  Collins  went  to  his  office  at  his 
request  and  Collins’s  activities  were  discussed.  A second  and 
similar  interview  between  the  same  two  men  occurred  in 
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Samuels’s  office  on  24th  January  1949.  As  a result  of  these  two  I 
interviews  Samuels  decided  to  attempt  to  procure  evidence  that  ] 
Collins  was  disclosing  trade  secrets,  and  he  engaged  the  services  j 
of  the  Eckley  Investigation  Service,  operated  by  Lee  M.  Eckley.  j 
Eckley  communicated  with  Collins  and  as  a result  interviewed  him  | 
in  the  presence  of  Eckley’s  assistant,  Harold  Terreberry,  in  room  | 
1591  of  the  King  Edward  Hotel  in  Toronto  on  14th  and  16th  ; 
February  1949,  and  alone  on  17th  February  1949. 

Unknown  to  Collins,  on  each  of  these  five  occasions  a complete 
recording  was  made  of  the  interview.  The  method  of  recording 
on  24th  January  1949  was  as  follows:  Conveniently  located  in 
the  room  where  the  interview  took  place  there  was  hidden  a 
microphone,  which  could  be  operated  by  Samuels,  and  this  was 
connected  to  a recording  machine  hidden  in  a cupboard  in  the 
room.  By  means  of  electrical  devices,  when  the  machine  was 
switched  on  the  conversation  was  picked  up  by  the  microphone 
and  transmitted  by  wires  to  the  recording  machine  upon  which 
there  were  two  spools,  one  containing  a wire  and  the  other  an  | 
empty  spool.  When  the  whole  mechanism  was  set  in  operation 
the  recording  machine  commenced  to  operate  and  the  wire  passed 
from  the  full  to  the  empty  spool  and  as  it  did  so  the  conversation 
and  all  other  sounds  in  the  room  were  picked  up  by  it  and  re-  | 
corded  on  the  wire.  j 

Evidence  was  given  to  prove  that  the  wire  recording  had  not  , 
been  tampered  with.  The  recordings  from  the  original  wire  were  1 
played  in  court  on  the  recording  machine,  which  also  has  com- 
bined with  it  a device  permitting  the  reproduction  in  sound  of 
all  that  is  recorded  on  the  wire.  For  the  most  part  this  was  very 
clear.  What  was  said  on  that  occasion  was  transcribed  and  filed 
as  ex.  24.  The  wire  recording  itself  was  also  filed  as  an  exhibit. 

It  was  agreed  by  counsel  for  all  parties  that  the  transcript  was 
accurate,  except  for  comparatively  few  minor  and  unimportant 
portions.  There  is  no  doubt,  therefore,  about  the  identity  of  the 
parties  whose  conversation  was  recorded  or  the  accuracy  of  the 
record,  and  I have  come  to  the  conclusion  that  it  should  be 
admitted  as  evidence  which  is  to  be  weighed  in  the  same  manner 
as  any  other  evidence. 

This  method  of  proving  facts  will  undoubtedly  give  rise  to 
many  problems,  and  I make  no  attempt  whatever  to  deal  gener- 
ally with  them.  However,  I am  of  the  opinion  that  in  each  case 
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the  identity  of  the  voices  has  been  satisfactorily  assigned  to  the 
persons  participating  in  the  interview,  that  the  record  of  what 
was  said  and  what  occurred  is  in  all  material  respects  complete 
and  accurate  and  relevant  to  the  issues  in  this  case,  and  that  I 
should  accept  it. 

The  argument  upon  the  admissibility  of  this  evidence  was  not 
as  exhaustive  or  as  complete  as  I,  and  probably  counsel  too, 
would  have  liked,  and  this  was  due  no  doubt  to  the  facts  which  I 
have  related  as  moving  me  to  accept  it  as  evidence. 

During  the  course  of  the  trial,  which  occupied  some  five  weeks, 
and  while  dealing  with  other  matters,  the  plaintiffs’  counsel  dis- 
covered that  the  Court  of  Appeal  in  England,  in  the  case  of  Harry 
Parker,  Limited  v.  Mason,  [1940]  2 K.B.  590  at  599,  referred  to 
the  fact  that  proof  of  a corrupt  arrangement  made  by  a book- 
maker with  jockeys  in  a horse  race  had  been  made  by  means  of 
a recording  device. 

The  recording  on  7th  December  was  apparently  not  satisfac- 
tory and  was  not  tendered  as  evidence. 

The  recordings  of  the  interviews  on  14th,  16th  and  17th 
February  were  made  upon  the  same  machine  as  that  used  on  24th 
January.  In  the  hotel,  however,  the  microphone  was  in  one  room 
and  the  recording  machine  in  the  next  adjoining  room;  and  in 
that  room  there  were  present  Samuel  Bernstein,  executive  secre- 
tary of  the  toy  company,  and  Abraham  Bergson,  a dealer  in  this 
type  of  recording  equipment,  who  had  sold  the  recording  equip- 
ment to  the  plaintiff  toy  company.  It  appears  from  the  evidence 
that  they  were  operating  the  machine  for  recording  purposes 
and  through  Bernstein  it  was  proved  that  the  recording  had  not 
been  tampered  with.  Transcripts  of  the  hotel  interviews  were 
made,  and  were  filed  as  exhibits  55,  56  and  57,  after  the  recordings 
were  played  in  court.  They  are  not  quite  as  complete  as  ex.  24, 
but  no  objection  was  taken  with  respect  to  the  completeness  for 
all  practical  purposes. of  this  trial,  or  the  accuracy,  of  the  tran- 
script, and  I admit  them  for  the  same  reasons  as  those  relating 
to  the  recording  of  the  24th  January. 

[The  judgment  here  proceeds  to  set  out  the  findings  as  to 
credibility,  and  to  deal  exhaustively  with  each  of  the  claims  made 
by  the  plaintiffs,  after  which  it  proceeds  as  follows : ] 

Dealing  with  the  law  relating  to  this  case  I shall  consider  first 
the  question  of  what  is  a trade  secret  and  I shall  refer  to  several 
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cases  in  chronological  order.  In  Herbert  Morris^  Limited  v. 
Saxelby,  [1916]  1 A.C.  688,  the  general  principles  applicable  to 
the  law  on  restraint  of  trade  in  relation  to  master  and  servant 
have  been  authoritatively  stated.  Prima  facie,  of  course,  con- 
tracts such  as  the  secrecy  agreement,  ex.  1,  are  void  as  being 
against  public  policy  and  in  restraint  of  trade.  To  that  general 
rule  there  are  certain  exceptions  arising  out  of  the  general  con- 
fidential relationship  of  master  and  servant  and  there  is  also  an 
exception  to  be  made  where  a specific  contract  with  respect  to 
secrecy  is  entered  into;  but  in  all  cases  the  Court  will  decide 
whether  such  restrictions  go  beyond  affording  reasonable  pro- 
tection against  something  which  the  employer  is  entitled  to  be 
protected  against.  At  p.  704  Lord  Atkinson  stated  it  thus,  quoting 
Farwell  L.J.  in  Sir  W.  C.  Leng  & Co,,  Limited  v,  Andrews,  [1909] 

1 Ch.  763: 

“The  case  in  which  the  court  interferes  for  the  purpose  of 
protection  is  where  use  is  made  not  of  the  skill  which  the  man 
may  have  acquired,  but  the  secrets  of  the  trade  or  profession  , 
which  he  had  no  right  to  reveal  to  anyone  else — matters  which 
depend  to  some  extent  on  good  faith.”  j 

And  at  p.  705  he  said:  “To  acquire  the  knowledge  of  the  ' 
reasonable  mode  of  general  organization  and  management  of  a | 
business  of  this  kind,  and  to  make  use  of  such  knowledge,  cannot  ! 
be  regarded  as  a breach  of  confidence  in  revealing  anything  j 
acquired  by  reason  of  a person  having  been  in  any  particular  ! 
service,  although  the  person  may  have  learnt  it  in  the  course  of  | 
being  taught  his  trade;  but  it  would  be  a breach  of  confidence  to  I 
reveal  trade  secrets,  such  as  prices,  &c.,  or  any  secret  process  I 
or  things  of  a nature  which  the  man  was  not  entitled  to  reveal.”  j 

In  Saltman  Engineering  Coy,  Ld,  et  al,  v,  Campbell  Engineer-  j 
ing  Coy,  Ld,  (1948),  65  R.P.C.  203  at  215,  Lord  Greene  stated:  | 
“I  think  I shall  not  be  stating  the  principle  wrongly  if  I say  this  I 
with  regard  to  the  use  of  confidential  information.  The  informa- 
tion,  to  be  confidential,  must,  I apprehend,  apart  from  contract, 
have  the  necessary  quality  of  confidence  about  it,  namely,  it  must 
not  be  something  which  is  public  property  and  public  knowledge. 
On  the  other  hand,  it  is  perfectly  possible  to  have  a confidential 
document,  be  it  a formula,  a plan,  a sketch,  or  something  of  that 
kind,  which  is  the  result  of  work  done  by  the  maker  upon 
materials  which  may  be  available  for  the  use  of  anybody;  but 
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what  makes  it  confidential  is  the  fact  that  the  maker  of  the 
document  has  used  his  brain  and  thus  produced  a result  which 
can  only  be  produced  by  somebody  who  goes  through  the  same 
process.” 

In  R.  L,  Crain  Limited  v,  Ashton  et  al.,  [1949]  O.R.  303,  9 
C.P.R.  143,  8 Fox  Pat.  C.  269,  [1949]  2 D.L.R.  481,  affirmed  [1950] 
O.R.  62,  11  C.P.R.  53,  9 Fox  Pat.  C.  201,  [1950]  1 D.L.R.  601, 
there  is  a review  of  the  relevant  cases,  and  at  p.  308  several 
definitions  of  trade  secrets  taken  from  American  cases  are  given. 
In  the  present  case  Collins’s  own  reports  state  that  the  matters 
in  question  in  this  action  were  secret  and  this  was  important  in 
a highly  competitive  industry  where  it  was  essential  that  one 
competitor  should  not  know  how  another  competitor  was  achiev- 
ing an  end  result,  e.g.,  low-cost  rapid  production  of  a decorated 
styrene  toy.  The  plaintiffs’  advantage  in  this  respect  consisted 
essentially  of  three  things:  (i)  being  able  to  colour  their  own 
styrene;  (ii)  the  possession  of  a process  developed  by  them  for 
making  relatively  inexpensive  masks  for  use  in  decorating  toys 
by  the  use  of  spray  guns  on  an  assembly-line;  and  (iii)  the  pos- 
session of  a suitable  lacquer  for  use  in  conjunction  with  assembly- 
line methods. 

As  to  the  first  of  these  the  plaintiffs  not  only  failed  to  prove 
their  claim  but  the  evidence  conclusively  proved  that  Collins  made 
no  improper  disclosure. 

As  to  the  second,  there  was  a disclosure  which  was  improper, 
although  I am  of  the  opinion  that  Collins  did  not  realize  he  was 
acting  improperly. 

With  respect  to  the  third,  I think  the  proper  conclusion,  be- 
cause of  Collins’s  prior  information  gained  in  the  manner  already 
described,  long  before  the  decoration  of  styrene  toys  could  have 
reasonably  been  said  to  have  become  an  explicit  problem  for  the 
laboratory  to  consider  in  its  field  of  “applied  research”,  is  that 
it  was  a secret  in  respect  of  its  application  on  styrene  between 
the  time  Collins  disclosed  it  to  the  plaintiffs  and  the  date  upon 
which  he  left,  but  that  it  was  not  a secret  to  his  employers  after 
his  connection  with  them  was  terminated. 

I come  now  to  a consideration  of  the  confidential  relationship 
of  master  and  servant.  The  law  with  respect  to  this  has  been  so 
fully  and  carefully  stated  in  its  general  aspects  in  Herbert  Morris, 
Limited  v.  Saxelby,  supra,  and  in  Triplex  Safety  Glass  Company 
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p.  ^corah,  [1938]  Ch.  211,  [1937]  4 All  E.R.  693,  and  quoted  in 
R.  L.  Crain  Limited  v.  Ashton  et  al.,  supra,  at  p.  306  ([1949] 
O.R.),  and  on  appeal,  by  Mr.  Justice  Hogg,  at  p.  70  ( [1950]  O.R.), 
that  I need  not  repeat  it  here.  The  cases  of  Amber  Size  and 
Chemical  Company^  Limited  v.  Menzel,  [1913]  2 Ch.  239,  30 
R.P.C.  433  at  441;  Alperton  Rubber  Co.  v.  Manning  (1917),  86 
L.J.  Ch.  377;  and  Reid  and  Sigrist  Ld.  v.  Moss  and.  Mechanism  Ld. 
(1932),  49  R.P.C.  461,  are  examples  of  the  application  of  the 
same  principle  with  respect  to  specific  contracts.  In  interpreting 
them  Lord  Atkinson  laid  down  these  principles  applicable  as 
well  to  the  determining  of  express  contracts  as  to  the  relationship 
of  master  and  servant  and  as  to  the  confidential  relationship  of 
master  and  servant  apart  from  contract  at  p.  700  of  Herbert 
Morris,  Limited  v.  Saxelby,  supra: 

“If  the  restraint  affords  to  the  person  in  whose  favour  it  is 
imposed  nothing  more  than  reasonable  protection  against  some- 
thing which  he  is  entitled  to  be  protected  against,  then  as  between 
the  parties  concerned  the  restraint  is  to  be  held  to  be  reasonable 
in  reference  to  their  respective  interests,  but  notwithstanding  j 
this  the  restraint  may  still  be  held  to  be  injurious  to  the  public  ! 
and  therefore  void;  the  onus  of  establishing  to  the  satisfaction  j 
of  the  judge  who  tries  the  case  facts  and  circumstances  which  | 
show  that  the  restraint  is  of  the  reasonable  character  above  men-  ! 
tioned  resting  upon  the  person  alleging  that  it  is  of  that  character,  | 
and  the  onus  of  showing  that,  notwithstanding  that  it  is  of  that  j 
character,  it  is  nevertheless  injurious  to  the  public  and  therefore 
void,  resting,  in  like  manner,  on  the  party  alleging  the  latter 

It  is  evident  from  what  has  already  been  said  that  I have  come 
to  the  conclusion  that  the  plaintiffs  have  discharged  the  burden 
cast  upon  them  in  respect  of  the  restraint  which  should  be 
imposed  upon  the  defendant  as  to  the  second  of  the  three  matters 
above  set  out. 

In  my  view  the  defendant  is  entitled  under  the  law  as  laid 
down  in  the  Saxelby  action  to  use  the  lacquer  for  any  purpose 
he  sees  fit  after  leaving  his  employer.  The  work  done  in  the 
laboratory  was  not  sufficient  to  bring  it  within  the  decision  in 
Saltman  Engineering  Coy.  Ld.  et  al.  v.  Campbell  Engineering 
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Coy.  Ld.,  supra,  and  in  any  event  further  work  was  done  on 
Collins’s  formulation  because  it  was  changed  by  Keiner  and  a 
process  different  from  that  used  by  the  plaintiffs  was  used  to 
make  it. 

The  result  of  the  action,  therefore,  is  that  the  plaintiffs’  claims 
fail  in  all  respects  save  that  related  to  the  mask  for  decorating 
styrene  toys.  In  respect  of  this  the  plaintiffs  have  undoubtedly 
suffered  increased  competition  from  their  competitor,  Dulev 
Plastics.  Large  numbers  of  the  masks  can  be  used  when  the  cost 
is  relatively  low  and  I should  think  that  it  is  a reasonable  con- 
clusion that  the  mask  factor  would  be  an  important  one  in  deter- 
mining whether  toys  could  be  produced  cheaply  enough  to  com- 
pete with  the  plaintiffs,  who  were  able  to  get  in  and  out  of 
production  quickly  on  new  items.  The  lacquer,  of  course,  is  a 
most  important  factor  because  without  it  spray  painting  on  an 
assembly-line  would  be  a comparatively  slow  process. 

As  to  damages  I shall  refer  only  briefly  to  Exchange  Telegraph 
Company  Limited  v.  Gregory  & Co.,  [1896]  1 Q.B.  147,  as 
authority  for  the  principle  that  there  must  be  some  damage  to 
support  an  action  for  the  infringement  of  the  plaintiff’s  common 
law  right,  but  it  is  enough  to  show  that  the  act  complained  of  was 
done  in  such  a way  as  to  be  likely  to  damage  the  plaintiff  though 
proof  of  specific  damage  be  not  given:  per  Lord  Esher  M.R. 
at  p.  153.  This  was  followed  in  the  case  of  Gcldsoll  v.  Goldman, 
[1914]  2 Ch.  603  at  615,  affirmed  [1915]  1 Ch.  292,  where  Neville 
J.  held  that  where  the  breach  of  confidence  had  been  procured 
by  the  defendant  and  had  been  such  “as  must  in  the  ordinary 
course  of  business  inflict  damage  upon  the  plaintiff,  then  the 
plaintiff  may  succeed  without  proof  of  any  particular  damage 
which  has  been  occasioned  him.”  In  British  Industrial  Plastics, 
Ld.  et  al.  v.  Ferguson  et  al.  (1938) , 56  R.P.C.  271,  the  two  preced- 
ing cases  are  approved  by  Slesser  L.J.  at  p.  280.  There  one  of 
the  defendants  was  a former  employee  of  the  plaintiffs  and  had 
taken  the  initiative  in  disclosing  confidential  information  and, 
although  the  claim  against  him  was  not  a matter  with  which  the 
Court  was  then  dealing  directly,  it  did  come  up  for  consideration. 

The  evidence  disclosed,  and  I believe  it  is  common  knowledge, 
that  development  in  nearly  every  direction  in  the  field  of  what  is 
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called  plastics  has  been  so  rapid  and  is  so  likely  to  continue  rapid 
that  the  damages  should  not  be  very  large.  I think  it  is  sufficiently 
generally  known  that  I can  take  cognizance  of  it  that  large 
corporations  in  the  United  States,  most  of  which  have  their 
Canadian  subsidiaries,  have  been  very  actively  engaged  since  the 
end  of  the  war  in  developing  and  assisting  others  in  the  develop- 
ment of  new  ways  and  means  of  using  plastic  products.  Among  | 
those  particularly  well  known  are  the  Dupont  group  of  com- 
panies in  Canada,  Canadian  Industries  Ltd.,  the  Monsanto  Chemi- 
cal Co.,  Dow  Chemical  Co.,  subsidiaries  of  the  Allied  Chemical 
Co.,  and  Mr.  Walter,  who  has  seemingly  an  aptitude  for  experi- 
mental work  and  appears  to  have  a process  for  silvering  superior  ‘ 
to  that  employed  by  the  plaintiffs  at  the  time  when  Collins  was  | 
employed  by  them.  I think  a reasonable  amount  to  assess  the  | 
damages  at  would  be  $2,500.  The  plaintiffs  are  also  entitled  to  I 
an  injunction  restraining  the  defendant  from  further  disclosure  of  j 
the  trade  secrets  with  respect  to  the  mask,  but  because  of  the 
rapid  developments  in  the  plastics  field  it  should  be  of  limited  i 
duration. 

By  far  the  largest  amount  of  time  at  the  trial  was  devoted  I 
to  the  issues  in  respect  of  which  the  plaintiffs  have  failed,  and  | 
I believe  that  this  is  a proper  case  in  which  to  award  the  plaintiffs  | 
only  a portion  of  their  costs.  The  trial  was  a very  long  one  and  ; 
the  costs  will  be  large,  so  that  the  amount  of  them  will  be  sub-  ; 
stantial.  I think  the  plaintiffs  should  be  entitled  to  one-quarter  j 
of  the  costs.  j 

I have  not  discussed,  nor  do  I think  it  necessary  to  do  so,  the  | 
plaintiffs’  claim  under  The  Unfair  Competition  Act,  1932  (Can.),  j 
c.  38.  I have  considered  this  and  come  to  the  conclusion  that  in  ! 

J 

this  case  the  plaintiffs  have  no  greater  protection  under  it  than  | 
that  to  which  I have  found  them  entitled. 

Judgment  will  go,  therefore,  dismissing  the  plaintiffs’  claims 
save  that  relating  to  methods  of  making  masks,  and  as  to  that  an 
injunction  will  go  enjoining  the  defendant  from  making  masks 
for  styrene  substrates  and  from  disclosing  to  any  person,  firm  or 
corporation  the  plaintiffs’  trade  secrets  and  trade  processes  re-  j 
lating  thereto  before  30th  June  1951.  The  plaintiffs  will  also 
have  judgment  against  the  defendant  for  $2,500  damages  and 
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one-quarter  of  the  costs  of  the  action,  including  costs  of  the  in- 
junction motion. 

I should  like  to  mention  that  counsel  were  of  great  assistance, 
particularly  in  their  thorough  and  forceful  arguments  upon  the 
law. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs:  Borden,  Elliot,  Kelley,  Palmer  d 
Sankey,  Toronto. 

Solicitors  for  the  defendant:  Cameron,  Weldon  d Brewin, 
Toronto. 


[MACKAY  J.] 

Cotie  and  McGee  v.  The  County  of  Renfrew* 

Highways — Municipal  Liability  for  Non-repair — Slope  toward  Hill  Per- 
mitted to  Remain  on  Highway — Absence  of  Necessity  for  Proving 
Negligence  on  Part  of  Municipality — Effect  of  Exempting  Subsection 
— The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  480(1),  (2a)  (as  enacted 
by  1939,  c.  30,  s.  33). 

A bridge  forming  part  of  a highway  was  approached  from  the  east  by 
a steep  hill,  in  the  middle  of  which  was  a sharp  turn  to  the  right,  and 
at  the  bottom  of  which,  immediately  before  the  entrance  to  the  bridge, 
was  a sharp  turn  to  the  left.  To  the  east  of  the  bridge  there  was  a 
ravine  on  the  north  side  of  the  road,  and  there  was  a falling-off  of 
the  road  surface  toward  this  drop.  This  falling-off,  or  convex  surface 
of  the  road,  became  more  accentuated  as  it  approached  the  bridge 
proper,  and  the  slope  had  been  made  even  more  hazardous  by  the 
manner  in  which  it  had  been  ploughed. 

Held,  this  condition  of  the  road  constituted  a state  of  non-repair  within 
the  meaning  of  s.  480(1)  of  The  Municipal  Act  and,  the  plaintiff  having 
suffered  damage  as  a result  of  the  non-repair,  the  municipality  was 
liable,  irrespective  of  whether  or  not  the  plaintiff  established  negli- 
gence on  its  part.  Greer  v.  Township  of  Mulmur  (1926),  59  O.L.R.  259, 
at  263,  applied.  The  fact  that  other  vehicles  had  passed  safely  over 
immediately  before  the  plaintiff’s  accident  did  not  establish  that  the 
highway  was  not  in  a dangerous  condition.  Cranston  v.  Town  of 
Oakville  (1916),  10  O.W.N.  175,  affirmed  10  O.W.N.  315;  55  S.C.R.  630, 
applied.  Nor  was  the  case  within  the  'exempting  provisions  of  s. 
480 (2a)  of  The  Municipal  Act,  as  enacted  in  1939.  Hopper  v.  The 
County  of  Bruce,  [1950]  O.R.  284,  distinguished. 

An  action  for  damages. 

1st  and  2nd  November  1949.  The  action  was  tried  by  Mackay 
J.  without  a jury  at  Pembroke. 

C.  A.  MulvihiU,  K.C.,  for  the  plaintiffs. 

J.  D.  Watt,  K.C.,  for  the  defendant. 

13th  April  1950.  Mackay  J.: — The  plaintiff  Alfred  C.  Cotie 
is  a trucker,  and  the  plaintiff  William  McGee  is  a labourer.  They 
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both  reside  at  the  town  of  Arnprior,  in  the  county  of  Renfrew. 
The  defendant  is  the  municipal  corporation  of  the  County  of 
Renfrew. 

On  the  5th  February  1949  the  plaintiff  Alfred  C.  Cotie,  accom- 
panied by  the  plaintiff  William  McGee,  was  driving  a 1940  3-ton 
Dodge  truck  (dual  rear  wheels)  in  a south-westerly  direction  on 
the  Arnprior- White  Lake  road,  in  the  township  of  McNab,  in 
the  county  of  Renfrew.  The  plaintiff  Cotie  was  driving  his  truck 
at  a speed  of  10  to  14  miles  per  hour,  and  travelling  down  a steep 
hill  leading  to  a bridge  crossing  the  Madawaska  River.  This 
bridge  is  479  feet  in  length,  15  feet  6 inches  wide,  and  was  built 
in  1905.  The  area  ploughed  for  traffic  crossing  the  bridge,  as 
well  as  the  easterly  approach  to  the  bridge,  was  8 feet  in  width. 
The  hill  down  which  the  plaintiff  was  travelling  begins  450  feet 
east  from  the  easterly  end  of  the  bridge,  and  the  difference  in 
elevation  from  the  crest  of  the  hill  to  the  approach  to  the  bridge 
is  52.70  feet.  In  the  middle  of  this  hiU  there  is  a sharp  turn  to 
the  right,  and  at  the  bottom  of  the  hill,  immediately  before  enter- 
ing the  bridge,  a sharp  turn  to  the  left.  The  highway  east  of  the 
bridge  is  substantially  wider  than  the  bridge.  Consequently  there 
is  a narrowing  on  entering  the  easterly  limit  of  the  bridge.  For 
a distance  of  175  feet  easterly  from  the  entry  to  the  bridge  proper 
there  is  on  the  southerly  side  a ravine,  along  which  there  are  | 
some  wooden  fence-posts  and  metal  mesh-work  railing  and  a ; 
strand  of  barbed  wire  and  some  cage-wire  fencing  against  the  I 
said  wooden  posts.  Between  50  and  60  feet  east  of  the  westerly  ! 
face  of  the  easterly  abutment  there  is  a falling-off  to  the  north  | 
toward  the  northerly  edge  of  the  tarvia  surface,  which  becomes  | 
more  accentuated  as  one  approaches  the  bridge  proper.  Originally  | 
there  were  cement  curbs  or  flanges,  6 inches  wide  by  10  inches  ; 
high,  bolted  to  the  floor  of  the  bridge,  on  both  sides  of  the  bridge.  | 
These  cement  curbs  or  flanges  were  for  the  purpose  of  protecting  ' 
the  users  of  the  bridge  from  going  over  the  sides.  The  cement  | 
flange  on  the  north  side,  commencing  at  or  near  the  westerly  limit 
of  the  easterly  abutment,  for  a distance  of  some  10  or  15  feet, 
had  been  broken  off  and  missing  for  some  time  prior  to  the 
accident.  During  the  forenoon  of  5th  February,  an  area,  from 
one-half  to  two-thirds  of  the  way  from  the  top  of  the  hill  to  the 
entrance  of  the  bridge,  was  melted  by  the  action  of  the  sun  and 
later  frozen,  causing  a slippery  surface.  The  plaintiff  Cotie  was 
operating  his  truck  in  a gear  known  as  low  range  and,  as  already 


Cotie  and  McGee  v.  The  County  of  Renfrew*  Mackay  J.  371 

indicated,  at  a speed  of  10  to  14  miles  an  hour.  When  at  or  near 
the  point  covered  by  ice,  he  saw  a truck  at  or  near  the  middle  of 
the  bridge,  approaching  easterly  from  the  west.  The  plaintiff 
Cotie  applied  his  brakes.  Finding  them  ineffective,  owing  to 
skidding  of  the  wheels,  he  repeatedly  released  and  applied  the 
brake  in  order  to  get  as  much  braking  power  as  possible  without 
skidding  the  wheels.  The  circumstances  were  such  that,  having 
regard  to  the  area  cleared  by  the  snowplough,  trucks  could  not 
pass  on  the  bridge  or  at  the  immediate  easterly  approach  thereto. 
When  the  plaintiff’s  truck  was  practically  at  the  easterly  entrance 
to  the  bridge,  its  speed  was  reduced  to  2 to  3 miles  an  hour,  but, 
due  to  the  convex  character  of  the  travelled  portion  of  the  road 
at  that  point  occasioning  a falling-off  to  the  north,  the  front 
wheels  of  the  truck  slipped  laterally  to  the  north  and  the  right 
front  wheel  dropped  over  the  edge  of  the  bridge,  and  the  truck 
toppled  over,  falling  approximately  25  feet  to  the  embankment  of 
the  Madawaska  River.  The  plaintiffs  sustained  severe  injuries, 
and  the  truck  was  wrecked.  The  accident  occurred  between  1.30 
and  2 o’clock  in  the  afternoon. 

I find  as  a fact  that  the  speed  of  the  truck,  at  a point 
roughly  midway  between  the  bridge  and  the  crest  of  the  hill, 
was  between  10  and  14  miles  per  hour.  I also  find  as  a fact 
that  at  the  time  the  truck  went  over  the  edge  of  the  bridge 
its  speed  was  between  2 and  3 miles  an  hour.  I further  find 
as  a fact  that  the  travelled  portion  of  the  highway  at  the 
easterly  approach  to  the  bridge  sloped  off  to  the  north.  I 
further  find  as  a fact  that  the  plaintiff  was  unable  to  see  a 
vehicle  approaching  from  the  west  until  he  (the  plaintiff)  was 
between  150  and  200  feet  east  of  the  easterly  edge  of  the  bridge 
proper.  At  that  point  the  plaintiff  could  see  a vehicle  being  driven 
westerly  when  it  reached  a point  at  or  near  the  middle  of  the 
bridge.  I find  further  as  a fact  that  a snow-plough  was  operated 
near  this  bridge  at  or  near  9.30  a.m.  on  the  day  of  the  accident, 
there  having  been  a light  fall  of  snow  during  the  preceding  night. 

Admittedly  a part  of  the  flange  or  curb  at  the  north-easterly 
corner  of  the  bridge  was  broken  off  and  had  been  so  broken  for 
a long  period  of  time  (several  months)  before  the  accident.  This 
condition  of  itself  may  very  well  indicate  indifference  on  the  part 
of  the  municipality  respecting  the  safety  of  the  travelling  public, 
but  that  is  without  significance  in  this  inquiry.  My  finding  of 
non-repair  is  not  based  on  or  referable  to  the  condition  occasioned 
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by  the  broken  curb.  My  finding  of  non-repair  rests  upon  the 
physical  features  of  the  easterly  approach  to  the  bridge.  The 
snow-plough  cleared  or  at  any  rate  made  passable  a width  of 
8 feet  on  the  easterly  approach  to  the  bridge.  Because  of  the 
configuration  of  the  roadway  sloping  off  to  the  north,  when 
approaching  the  bridge,  the  result  of  the  ploughing  was  to  make 
the  slope  more  hazardous  because  of  the  slippery  condition  of 
hard-packed  snow.  Moreover  on  ploughing  from  east  to  west,  \ 
the  sloping  character  of  the  approach  on  the  north-east  side  was 
carried  on  to  the  bridge  proper  from  its  easterly  approach  until 
such  time  as  the  wheels  of  the  plough  levelled  off  on  the  bridge. 
This  slope  northerly  was  accentuated  by  the  missing  curb.  I find, 
however,  that  such  missing  curb  was  not  an  effective  cause  of 
the  accident,  but  at  its  highest  a causa  sine  qua  non. 

I find,  therefore,  that  having  regard  to  the  nature  of  the  traffic 
on  the  road,  and  the  old  and  settled  character  of  the  district,  the  j 
highway  was  not  in  a reasonable  state  of  repair,  and  this  lack  j 
of  repair  was  the  effective  cause  of  the  accident.  | 

It  was  argued  by  the  plaintiff  that  a situs  so  precipitous  with  | 
sharp  turns  should  have  been  sanded.  Clearly,  sanding  on  the  . 
easterly  approach  to  the  bridge  should  have  reduced  the  hazard,  i 
Sanding  operations  had  been  carried  on  earlier  in  the  winter,  but 
not  at  any  relevant  time  referable  to  this  accident.  I do  not  find 
it  necessary  to  express  an  opinion  respecting  the  failure  to  sand, 
inasmuch  as  the  sole  cause  of  the  accident  was  the  sloping  north-  i 
erly  of  the  easterly  approach  to  the  bridge,  following  a sharp  j 
turn  to  the  west  or  left  when  travelling  westerly  from  the  east:  j 

see  ex.  5. 

Section  480(1)  of  The  Municipal  Act,  R.S.O.  1937,  c.  266, 
provides : 

“Every  highway  and  every  bridge  shall  be  kept  in  repair  by 
the  corporation  the  council  of  which  has  jurisdiction  over  it,  or 
upon  which  the  duty  of  repairing  it  is  imposed  by  this  Act,  and 
in  case  of  default  the  corporation  shall  subject  to  the  provisions 
of  The  Negligence  Act  be  liable  for  all  damages  sustained  by  any 
person  by  reason  of  such  default.” 

In  Greer  v.  Township  of  Mulmur,  59  O.L.R.  259  at  263,  [1926] 

4 D.L.R.  132,  the  law  is  concisely  set  forth  by  Rose  J.,  later 
affirmed  by  the  Court  of  Appeal : 

“The  law,  as  I understand  it,  is  that  it  is  the  duty  of  a munici- 
pality to  keep  its  roads,  or  to  use  all  reasonable  efforts  to  keep  its 
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roads,  in  a reasonable  state  of  repair.  When  it  is  shown  that  a 
road  is  not  in  a reasonable  state  of  repair  and  that  damage  has 
been  caused  by  the  want  of  repair,  a prima  facie  case  is  established 
against  the  municipality.  Confusion  has  arisen  frequently  by 
reason  of  the  fact  that  the  action  of  the  municipality  has  been 
called  negligent,  and  people  have  thought  that  it  was  for  the 
plaintiff  in  such  a case  to  establish  negligence.  That,  as  I say,  is 
not  what  I understand  the  law  to  be.  When  want  of  repair  is 
shown,  a prima  facie  case  is  made  out;  it  is  then  for  the  munici- 
pality to  show  that  the  want  of  repair  existed  notwithstanding 
all  reasonable  efforts  on  the  part  of  the  municipality  to  comply 
with  the  law.” 

Having  regard  to  all  the  circumstances,  especially  the  position 
in  which  the  plaintiff  was  placed,  the  exceedingly  short  time  avail- 
able for  decision,  the  truck  approaching  from  the  west,  the  sharp 
turn  on  to  the  bridge,  the  width  of  the  ploughed  highway,  and 
the  sloping  shoulder  of  the  easterly  approach  to  the  bridge,  I 
find  as  a fact  that  such  falling  away  on  the  northerly  part  of  the 
travelled  portion  of  the  road  constituted  non-repair  and  that  such 
non-repair  was  the  cama  causans  of  the  accident. 

The  sharp  turn  at  the  foot  of  a steep  hill  creates  for  vehicular 
traffic  a lateral  thrust  northward.  If  the  easterly  approach  on 
the  travelled  portion  of  the  roadway  had  been  level,  the  hazard 
would  have  been  considerable,  and  it  must  be  so  a fortiori  when 
instead  of  being  built  up  or  at  least  level  it  fell  off  to  the  north. 

In  the  statement  of  defence  the  defendant  alleges  that  the 
plaintiff  Cotie  was  negligent  in  that: 

(a)  he  was  travelling  at  an  excessive  rate  of  speed  in  the 
circumstances. 

(b)  he  did  not  have  his  motor  vehicle  under  proper  control 
or  if  he  had  such  control  he  failed  to  exercise  it; 

(c)  he  failed  to  apply  his  brakes  in  a timely  or  proper  manner 
or  at  all; 

(d)  when  he  saw,  or  should  have  seen,  a motor  vehicle 
approaching  in  the  opposite  direction  he  failed  to  bring  his  motor 
vehicle  under  control; 

(e)  he  was  not  driving  carefully; 

(f)  he  did  not  keep  a proper  lookout. 

I am  respectfully  of  opinion  that  the  defendant  has  failed  to 
establish  any  of  these  allegations.  On  the  other  hand,  I find  as 
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a fact  from  the  evidence  that  the  plaintiff  exercised  all  that  j 
reasonable  care,  caution  and  diligence  in  the  operation  of  his  \ 
motor  truck  required  of  him  by  law. 

The  defendant  denies  all  liability  and  says  that  s.  480  (2a) 
of  The  Municipal  Act,  as  enacted  by  The  Municipal  Amendment 
Act,  1939,  3 Geo.  VI,  c.  30,  s.  33,  is  a complete  and  absolute 
defence.  This  amendment  to  s.  480  of  The  Municipal  Act  is  as 
follows:  j 

“(2a)  No  action  shall  be  brought  against  a corporation  for 
the  recovery  of  damages  caused  by  the  presence  or  absence  or  I 
insufficiency  of  any  wall,  fence,  guard  rail,  railing  or  barrier,  or 
caused  by  or  on  account  of  any  construction,  obstruction  or  erec- 
tion or  any  situation,  arrangement  or  disposition  of  any  earth, 
rock,  tree  or  other  material  or  object  adjacent  to  or  in,  along 
or  upon  any  highway  or  any  part  thereof  not  within  the  travelled 
portion  of  such  highway,” 

The  defendant  says  that  s.  1 (/)  of  The  Municipal  Act  defines  j 
“highway”  to  mean  a common  and  public  highway  and  to  include  | 
a street  and  a bridge  forming  part  of  a highway,  or  on,  over  or 
across  which  a highway  passes.  | 

The  notice  of  accident,  given  by  registered  mail  to  the  defend- 
ant, and  dated  8th  February  1949,  is  in  part  as  follows:  “My 
instructions  are  that  the  bridge  and  the  approaches  to  same  were  ! 
in  a dangerous  condition.” 

The  meaning  of  the  1939  amendment  is  far  from  clear.  It 
cannot  be  construed  to  mean  lack  of  repair  in  the  approach  to  i 
the  bridge  within  the  travelled  portion  of  the  highway.  Neither 
does  it  include  a dangerous  condition  within  the  travelled  portion 
of  the  highway  on  the  bridge  itself.  It  is  unnecessary  for  me  to 
determine  whether  or  not  the  amendment  includes  the  broken  | 
curb  inasmuch  as  I am  of  opinion  that  the  effective  cause  or,  | 
to  place  my  finding  in  the  most  favourable  light  for  the  defence,  || 
a substantial  contributing  cause  was  the  condition  of  the  easterly  j 
approach  to  and  on  the  bridge,  which  occasioned  the  slipping  | 
sideways  (northerly)  of  the  front  wheels  of  the  plaintiff’s  truck.  | 
What  the  amendment  says  is  that  no  action  shall  be  brought  !j 
against  a corporation  for  the  recovery  of  damages  “caused”  by  |! 
any  of  the  conditions  therein  described.  | 

The  Court,  together  with  counsel,  motored  a distance  of  over  i 
70  miles  in  order  to  view  the  bridge  and  approach  thereto  and  the  j 
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hill  immediately  to  the  east  of  the  bridge.  In  no  way  has  the 
view  been  substituted  for  evidence.  The  sole  purpose  of  the  view 
was  to  enable  the  Court  to  understand  and  to  follow  and  apply 
the  evidence  given  under  oath : see  Phipson  on  Evidence,  8th  ed. 
1942,  pp.  4-5. 

Counsel  for  the  defence  submits  that  the  fact  that  other  traffic 
had  passed  in  safety  over  the  particular  point  where  the  accident 
occurred,  immediately  prior  to  the  occurrence,  is  sufficient  to 
establish  that  the  highway  at  the  easterly  approach  to  the  bridge 
was  not  in  a dangerous  condition.  I am  of  opinion  that  such  a 
contention  is  insupportable.  I prefer  the  finding  of  Hodgins  J.A. 
in  Cranston  v.  Town  of  Oakville  (1916),  10  O.W.N.  175  (affirmed 
10  O.W.N.  315;  55  S.C.R.  630,  39  D.L.R.  762)  which  reads:  “It 
is  sufficient  for  the  plaintiff’s  case  if  the  evidence  establishes  such 
a want  of  repair  as  to  render  travel  unsafe,  even  though  others 
may  pass  over  the  spot  without  an  accident.” 

The  evidence  establishes  that  in  1945  the  truck  cost  the 
plaintiff  $1,800.  Subsequent  to  the  purchase  of  same,  he  installed 
a two-speed  rear  axle  at  $225  and  purchased  four  new  wheels  and 
tires  at  a cost  of  $465.60,  a rear-view  mirror  at  $1.70,  a rack  at 
$76,  and  a hydraulic  hoist  at  $505,  making  a total  of  $3,073.30. 
The  evidence,  however,  which  is  not  overly  clear,  is  to  the  effect 
that  the  estimated  cost  of  repairs  aggregates  $1,716.63,  and  that 
there  was  a salvage  value  of  $375. 

I am  of  opinion  that  the  basis  of  compensation  should  be  that 
of  putting  the  truck  back  into  the  condition  it  was  in  before  the 
accident.  Therefore,  the  cost  of  repairs  is  assessed  at  $1,716.63, 
medical  expenses.  Dr.  Box,  $45;  the  plaintiff  claims  that  he  lost 
three  months’  use  of  the  truck,  and  claims  $980.  I am  of  opinion 
that  his  claim  in  this  respect  has  been  overstated.  An  amount 
of  $500  for  such  loss  of  use  of  the  truck  is,  in  my  opinion,  more 
in  keeping  with  the  evidence,  and  a proper  assessment.  This 
plaintiff.  Cotie,  sustained  a bruised  shoulder,  thigh  and  knees, 
occasioning  a complication  in  the  right  knee  that  required  a slight 
operation.  He  was  in  a general  way  under  the  care  of  Dr.  Box 
for  two  months.  The  evidence  of  Dr.  Box  is  that  this  plaintiff 
may  have  some  slight  limitation  of  the  right  shoulder,  but  gener- 
ally speaking  there  is  no  permanent  disability.  I am  of  opinion 
that  $350  should  be  allowed  as  a proper  assessment  for  the  pain 
and  suffering  undergone  by  this  plaintiff. 
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The  plaintiff  William  McGee  received  a bad  contusion  of  the 
right  eyelid  and  eyeball,  with  interference  of  vision  (the  evidence 
of  the  doctor  is  that  his  eyesight  will  return  to  normal) , multiple 
bruises  of  the  chest  with  blood  in  the  sputum  which  indicated 
blood  in  the  left  lung,  and  a fractured  rib.  This  plaintiff,  McGee, 
was  in  hospital  for  a month.  His  expenses  were:  The  Arnprior 
and  District  Memorial  Hospital  $75.40  and  $7.50;  Dr.  Box  $47.50; 
loss  of  time  26  days  at  $4,  $104.  I would  allow  $250  for  his  pain 
and  suffering. 

There  should  therefore  be  judgment  for  the  plaintiff  Alfred  C. 
Cotie  for  $2,611.63,  and  for  the  plaintiff  William  McGee  for 
$584.40,  both  with  costs. 

The  following  cases  have  been  reviewed:  Kelly  v.  Township 
of  Carrick  (1911),  2 O.W.N.  1429  at  1430-1,  19  O.W.R.  796; 
The  City  of  Vancouver  v.  Cummings  (1912),  46  S.C.R.  457,  2 
D.L.R.  253,  2 W.W.R.  66,  22  W.L.R.  164;  Davis  v.  Township  of 
Usborne  (1916),  36  O.L.R.  148,  28  D.L.R.  397,  per  Meredith 

C. J.C.P.,  at  p.  152;  Sandlos  v.  Township  of  Brant  (1921) , 49  O.L.R. 
142,  58  D.L.R.  673;  The  County  of  Hastings  v.  Clinton,  [1924] 
S.C.R.  195,  [1924]  2 D.L.R.  217;  Greer  v.  Township  of  Mulmur, 
59  O.L.R.  259,  [1926]  4 D.L.R.  132;  Edgeworth  v.  The  King, 
[1937]  O.R.  721,  [1937]  4 D.L.R.  136;  Morrison  v.  The  City  of 
Hamilton,  [1939]  O.R.  349,  [1939]  3 D.L.R.  159;  Jacob  v.  The 
Town  of  Tilbury,  [1940]  O.W.N.  367,  [1940]  4 D.L.R.  805, 
affirmed  [1940]  O.W.N.  530,  [1941]  1 D.L.R.  456;  Musson  et  al 
V.  The  County  of  Essex,  [1941]  O.W.N.  301,  [1941]  4 D.L.R.  59; 
Bland  v.  The  King  et  al,  [1941]  O.R.  273,  [1941]  4 D.L.R.  414; 
Richardson  v.  Village  of  Naicam,  [1’946]  1 W.W.R.  53,  [1946]  1 

D. L.R.  736;  Plant  v.  The  Town  of  Brampton  et  al.,  [1949]  O.W.N. 
282;  Btern  et  al.  v.  Township  of  East  Flamboro  et  al.,  [1950] 
O.R.  76,  [1950]  2 D.L.R.  232. 

Since  the  writing  of  these  reasons  judgment  has  been  delivered 
by  the  Court  of  Appeal  in  the  case  of  Hopper  v.  The  County  of 
Bruce,  [1950]  O.R.  284.  That  authority  is,  of  course,  referable  to 
its  own  facts,  and  in  my  respectful  opinion  is  clearly  distinguish- 
able from  the  case  at  bar. 

Judgment  for  plaintiffs. 

Solicitor  for  the  plaintiffs:  C.  A.  Mulvihill,  Arnprior. 
Solicitors  for  the  defendant:  Gowling,  MacTavish,  Watt,  Os- 
borne d Henderson,  Ottawa. 
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Bothwell  and  Bothwell  v.  Galloway  and  George  H.  Rundle  & 
Son  Company,  Limited* 

Master  and  Servant  — Vicarious  Liability  — Distinction  between  Servant 

and  Independent  Contractor  — Travelling  Salesman  and  Collection 

Agent,  Paid  by  Salary. 

The  essential  distinction  between  an  independent  contractor  and  a 
servant  lies  in  the  degree  of  control  exercised  by  the  employer.  A 
servant  may  be  defined  as  one  who  works  under  the  supervision  and 
control  of  the  master,  and  who  is  subject  to  direction  not  only  as  to 
the  work  to  be  done  but  also  as  to  the  manner  in  which  he  does  it. 
Salmond  on  Torts,  10th  ed.  1945,  p.  183,  approved;  Hewitt  v.  Bonvin 
et  al.,  [1940]  1 K.B.  188;  Honey  will  and  Stein,  Limited  v.  Larkin 
(London’s  Commercial  Photographers),  Limited,  [1934]  1 K.B.  196; 
Kerr  v.  T.  G.  Bright  d Co.  Ltd.  et  al.,  [1937]  O.R.  205;  [1939]  S.C.R.  63, 
referred  to. 

Motor  Vehicles  — Rules  of  the  Road  — Right  of  Way  at  Intersections 

— The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  s.  39(1). 

The  mere  fact  that  a collision  takes  place  between  vehicles  at  an  inter- 
section throws  upon  the  driver  of  the  vehicle  in  the  servient  position 
the  onus  of  showing  that  the  other  driver  might  have  avoided  the 
collision  by  the  exercise  of  reasonable  care.  The  effect  of  s.  39(1)  of 
The  Highway  Traffic  Act  is  that  when  two  vehicles  approach  or  enter 
an  intersection  at  approximately  the  same  time  it  is  the  duty  of  the 
driver  on  the  left  to  permit  the  vehicle  on  the  right  to  cross  the 
intersection  first,  and  if  a collision  occurs  as  the  result  of  his  failure 
to  observe  this  duty  he  will  be  liable  in  negligence  unless  he  shows 
that  the  other  driver,  notwithstanding  this  negligence,  could  still  have 
avoided  the  accident  by  the  exercise  of  reasonable  care.  Swartz  Bros. 
Limited  et  al.  v.  Wills,  [1935]  S.C.R.  628;  Toronto  Railway  Company 
V.  King  et  al.,  [1908]  A.C.  260,  applied. 

Consolidated  actions  for  damages  arising  out  of  a fatal 
accident. 

6th,  7th  and  8th  February  1950.  The  action  was  tried  by 
Mackay  J.  without  a jury  at  Toronto. 

E.  A.  Richardson,  K.C.,  and  O.  J.  D.  Ross,  for  the  plaintiffs. 

T.  N,  Phelan,  K.C.,  for  the  defendant  company. 

J.  M.  Harper  J for  the  defendant  Galloway. 

14th  April  1950.  Mackay  J.: — Two  actions  were  instituted 
by  Roy  J.  Bothwell,  executor  of  the  estate  of  William  Merton 
Bothwell,  and  one  by  Doris  I.  Bothwell,  widow  of  William  Merton 
Bothwell,  which,  on  motion  by  counsel  for  the  defendants,  were 
consolidated  by  order  of  Mr.  Justice  Schroeder  dated  2nd  Septem- 
i ber  1949. 

The  plaintiff  Roy  J.  Bothwell  is  the  sole  executor  of  the  last 
will  and  testament  of  William  Merton  Bothwell,  late  of  the 
township  of  North  Norwich  in  the  county  of  Oxford,  farmer, 
deceased.  The  plaintiff  Roy  J.  Rothwell  resides  in  the  village 
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of  Norwich  in  the  said  county  of  Oxford.  The  plaintiff  Doris  I.  i 
Bothwell  is  the  widow  of  the  said  William  Merton  Bothwell,  and  : 
also  resides  in  the  village  of  Norwich.  ! 

The  defendant  Kenneth  Galloway  is  a travelling  salesman  em-  i 
ployed  by  his  co-defendant  George  H.  Rundle  & Son  Company,  | 
Limited,  the  head  office  of  which  is  at  the  city  of  Windsor,  in  the  | 
county  of  Essex.  I 

The  said  William  Merton  Bothwell  died  on  the  10th  December  j 
1948,  at  the  township  of  Burford  in  the  county  of  Brant,  leaving  ] 
him  surviving  his  widow,  the  said  Doris  I.  Bothwell,  and  thre<2  I 
infant  children,  Larry  William  Bothwell,  born  on  the  16th  March  | 
1944,  Constance  Marie  Bothwell,  born  on  the  19th  May  1946,  and  j 
Gregory  James  Bothwell,  born  on  the  20th  August  1947.  These 
are  all  of  the  persons  entitled  to  claim  for  relief  under  The  Fatal 
Accidents  Act.  Probate  of  the  last  will  and  testament  of  the 
said  William  Merton  Bothwell  was  granted  to  the  said  Roy  J. 
Bothwell  by  the  Surrogate  Court  of  the  County  of  Oxford  on  the 
21st  February  1949. 

At  or  about  1.30  o’clock  on  the  afternoon  of  Friday  10th  De-  ! 
cember  1948  the  late  William  Merton  Bothwell  was  driving  a I 
1938  Chevrolet  coach  northerly  upon  the  Norwich  Road  in  the 
township  of  Burford.  The  plaintiff  Doris  I.  Bothwell  was  a passen-  I 
ger  in  this  car.  When  the  car  driven  by  the  late  William  Merton  ! 
Bothwell  reached  the  intersection  of  the  Norwich  Road  and  the  j 
8th  Concession  Road  of  the  township  of  Burford  it  came  into  ! 

I 

violent  collision  with  a 1937  Ford  coach  owned  and  driven  by  i 
the  defendant  Kenneth  Galloway.  This  Ford  coach  was  being  ) 
driven  easterly  on  the  8th  Concession  Road  at  the  time  of  the 
impact.  As  a result  of  this  collision  the  car  driven  by  the  late 
William  Merton  Bothwell  was  turned  around  and  thrown  into 
the  ditch  on  the  easterly  side  of  the  Norwich  Road,  and  the  driver 
William  Merton  Bothwell  received  injuries  which  caused  his 
death  within  an  hour  following  the  accident.  The  Norwich  Road 
is  a county  road  with  asphalt  surface  and  although  not  marked 
as  a through  highway  is  an  improved  road  and  easily  recognizable 
as  such.  The  8th  Concession  Road,  upon  which  the  defendant 
Galloway  was  driving  his  car,  is  of  gravel  construction,  and  is 
a township  or  concession  road. 

I find  as  a fact  that  the  point  of  impact  was  slightly  east  and 
north  of  the  centre  of  the  intersection.  There  was  a burn-mark 
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on  the  pavement  4 feet  11  inches  long,  which  mark  is  located  and 
marked  on  ex.  29,  and  near  the  centre  of  the  intersection.  The 
Galloway  car  came  to  rest  70  feet  8 inches  north-east  of  this 
burn-mark.  The  Bothwell  car  came  to  rest  35  feet  north-east 
of  the  said  burn-mark.  I also  find  that  a car  could  be  seen  330 
feet  west  on  the  gravel  road  from  a point  310  feet  south  on  the 
paved  road.  The  gravel  road  is  16  feet  wide.  The  paved  road  is 
20  feet  wide.  The  burn-mark  runs,  according  to  R.  P.  Hazlett,  of 
the  Ontario  Provincial  Police,  in  a north-east  direction  and  was 
made  by  the  Galloway  car  when  brakes  were  applied  at  or  near 
the  point  of  impact.  I further  find  that  the  Bothwell  car  was 
travelling,  shortly  before  the  moment  of  impact,  at  between  35 
and  40  miles  per  hour.  Mrs.  Eva  Bothwell,  mother  of  the  deceased 
William  Merton  Bothwell,  who  was  sitting  on  the  right  front  side 
of  the  Bothwell  car,  said  she  looked  at  the  speedometer  just  before 
the  car  reached  the  intersection,  and  that  it  registered  35  miles 
per  hour.  The  plaintiff  Doris  I.  Bothwell,  who  was  sitting  in  the 
front  seat  between  her  late  husband  and  her  mother-in-law, 
testifies  that  the  speed  of  their  car  at  the  time  of  the  accident 
may  have  been  40  miles  an  hour  but  not  more. 

Mr.  C.  E.  Hastings,  an  engineer  called  by  the  plaintiff,  testified 
as  his  opinion  that  the  speed  of  the  defendant’s  car  was  between 
50  and  60  miles  per  hour.  Without  attempting  to  fix  the  speed 
of  the  defendant’s  car  in  miles  per  hour,  I find  as  a fact  that  its 
speed  was  substantially  greater  than  that  of  the  Bothwell  car. 
I find  as  a fact  that  the  Bothwell  car  and  the  defendant’s  car 
approached  the  intersection  at  the  same  time,  or  so  nearly  at 
the  same  time,  and  at  such  a rate  of  speed  that,  both  proceeding 
without  regard  to  the  other,  a collision  was  unavoidable.  Under 
these  circumstances  the  Bothwell  car,  being  on  the  right,  by  virtue 
of  s.  39(1)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  had 
the  right  of  way.  I further  find  as  a fact  that  the  failure  of  the 
defendant  to  obey  the  statute  and  yield  the  right  of  way  was  the 
, sole  cause  of  the  accident. 

I In  Swartz  Bros.  Limited  v.  Wills,  [1935]  S.C.R.  628  at  632, 
j [1935]  3 D.L.R.  277,  Cannon  J.  quotes  with  approval  the  state- 
ment of  Atkinson  L.  J.  in  Toronto  Railway  Company  v.  King  et  al., 
I [1908]  A.C.  260  at  269,  C.R.  [1908]  A.C.  326,  12  O.W.R.  40,  7 
i C.R.C.  408:  . . traffic  in  the  streets  would  be  impossible  if  the 

driver  of  each  vehicle  did  not  proceed  more  or  less  on  the  assump- 
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tion  that  the  drivers  of  all  other  vehicles  will  do  what  it  is  their 
duty  to  do,  namely,  observe  the  rules  regulating  the  traffic  of  the 
streets.” 

The  defendant  in  his  statement  of  defence  and  by  way  of 
counterclaim  alleges  the  following  acts  of  negligence  on  the  part 
of  the  deceased  Bothwell: 

(a)  He  was  not  keeping  a proper  lookout. 

(b)  He  did  not  have  his  motor  car  under  proper  control. 

(c)  He  failed  to  apply  his  brakes  or  to  apply  them  with 
despatch. 

(d)  He  was  driving  at  an  excessive  rate  of  speed  having  re- 
gard to  the  circumstances. 

(e)  He  took  no  steps  or  no  sufficient  steps  to  avoid  an  acci- 
dent when  he  saw  or  ought  to  have  seen  that  an  accident  was  ^ 
likely  to  occur. 

(f)  He  had  the  last  clear  chance  to  avoid  an  accident,  but  j 

failed  to  make  proper  use  of  it.  s 

I am  respectfully  of  opinion  that  the  defence  has  failed  to  ! 
establish  any  of  these  alleged  acts  of  negligence,  or  indeed  any  | 
negligence  on  the  part  of  the  driver  of  the  Bothwell  car.  The  ' 
mere  fact  of  a collision  at  an  intersection  throws  on  the  driver  of  | 
the  car  in  the  servient  position  the  onus  of  showing  that  the  1 
other  driver  might  have  avoided  the  collision  by  the  exercise  of  ' 
reasonable  care.  In  other  words,  under  s.  39(1)  of  The  Highway  j 
Traffic  Act  where  two  vehicles  approach  or  enter  an  intersection  I 
at  approximately  the  same  time,  it  is  the  duty  of  the  vehicle  on  j 
the  left  to  permit  the  vehicle  on  the  right  to  cross  the  intersection  | 
first.  If  a collision  occurs  as  the  result  of  the  failure  of  the  driver 
on  the  left  to  yield  the  right  of  way,  his  failure  to  do  so  is  negli- 
gence, and  the  burden  must  then  be  upon  him  to  show  that  under  | 
the  circumstances  he  was  not  negligent,  or  that  notwithstanding 
his  negligence  the  driver  on  his  right  could,  by  the  exercise  of  j 
reasonable  care,  have  avoided  the  consequences  of  the  failure  I 
to  observe  his  statutory  duty.  This  onus  resting  upon  the  de- 
fendant has  not  been  discharged. 

A defence,  and  probably  the  main  defence,  centered  upon  the 
question  whether  Galloway  was  a servant  of  the  defendant  George 
H.  Rundle  & Son  Company,  Limited,  or  an  independent  contrac- 
tor. 
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In  Salmond  on  the  Law  of  Torts,  10th  ed.  1945,  at  p.  83,  the 
learned  author  defines  as  an  agent  “any  person  employed  to  do 
work  for  another”,  and  divides  agency  into  two  classes  “distin- 
guishable as  (1)  servants,  and  (2)  independent  contractors”.  It 
is  for  the  first  kind  of  agent  only  that  the  employer  is  responsible 
under  the  rule  in  question.  In  view  of  the  fact  that  some  writers 
use  the  term  “agent”  interchangeably  with  independent  contrac- 
tor and  servant,  it  is  well,  in  order  to  avoid  confusion,  to  keep 
in  mind  the  distinction  as  made  by  Sir  John  Salmond. 

In  order  that  the  rule  of  vicarious  responsibility  may  apply 
there  are  two  conditions  which  must  co-exist  (see  Salmond, 
loc.  cit.) : (a)  the  relationship  of  master  and  servant  must  exist 
between  the  defendant  and  the  person  committing  the  wrong 
complained  of,  and  (b)  the  servant  must,  in  committing  the 
wrong,  have  been  acting  in  the  course  of  his  employment. 
Salmond  further  says:  “A  servant  may  be  defined  as  any  person 
employed  by  another  to  do  work  for  him  on  the  terms  that  he, 
the  servant,  is  to  be  subject  to  the  control  and  directions  of  his 
employer  in  respect  of  the  manner  in  which  his  work  is  to  be 
done.”  In  Hewitt  v.  Bonvin  et  al.,  [1940]  1 K.B.  188,  Mac- 
Kinnon L.J.  says  this  definition  “can  hardly  be  bettered”. 

A principal  has  the  right  to  direct  what  his  agent,  as  an  in- 
dependent contractor,  has  to  do,  but  a master  has  not  only  that 
right,  but  also  the  right  to  say  how  it  is  to  be  done. 

The  degree  of  control  (supervision  and  direction)  is  the  main 
determining  factor.  In  the  many  cases  referred  to  by  counsel  in 
the  case  at  bar  it  is  shown  that  such  control  is  a question  of 
degree  and,  therefore,  a question  of  fact. 

In  Salmond,  oy.  cit.,  at  p.  84  the  learned  writer  proceeds: 

“What,  then,  is  the  test  of  this  distinction  between  a servant 
I and  an  independent  contractor?  The  test  is  the  existence  of  a 
right  of  control  over  the  agent  in  respect  of  the  manner  in  which 
his  work  is  to  be  done.  A servant  is  an  agent  who  works  under 
, the  supervision  and  direction  of  his  employer;  an  independent 
contractor  is  one  who  is  his  own  master.  A servant  is  a person 
engaged  to  obey  his  employer’s  orders  from  time  to  time;  an 
independent  contractor  is  a person  engaged  to  do  certain  work, 
but  to  exercise  his  own  discretion  as  to  the  mode  and  time  of 
doing  it — he  is  bound  by  his  contract,  but  not  by  his  employer’s 

orders.”  The  learned  author  refers  to  the  judgment  of  Slesser 
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L.J.  in  Honey  will  and  Stein,  Limited  v.  Larkin  {London’s  Com- 
mercial Photographers),  Limited,  [1934]  1 K.B.  196. 

The  relationship  referable  to  the  status  existing  between  the 
defendant  the  George  H.  Rundle  & Son  Company,  Limited  and 
the  defendant  Kenneth  Galloway  and  the  measure  of  control 
which  the  defendant  corporation  was  entitled  to  exercise,  and 
did  exercise,  over  the  defendant  Galloway  must  be  gathered  from 
various  documents,  including  a letter  (ex.  19)  to  the  defendant 
Galloway  from  the  defendant  George  H.  Rundle  & Son  Company, 
Limited,  signed  by  the  general  manager  of  the  said  defendant 
corporation;  an  agreement  (ex.  15);  instructions  (ex.  20),  and 
various  other  items  of  correspondence  which  are  exhibits  in  this 
action. 

Exhibit  19  is  as  follows: 

“Windsor,  Ont., 
“August  24th,  1948. 

Mr.  Kenneth  O.  Galloway, 

Brussels,  Ontario. 

Dear  Mr.  Galloway: 

“You  are  herewith  authorized  to  take  orders,  to  sell,  to  deliver, 
and  to  collect  for  us,  as  our  bonafide  employee,  certain  medicines 
called  ‘Bundle’s  None  Such  Liniment’,  ‘Bundle’s  None  Such  Laxa- 
tiyes’,  and  ‘Bundle’s  None  Such  Liniment  Salve’,  which  medicines 
are  manufactured  in  the  City  of  Windsor,  County  of  Essex,  in  the 
Province  of  Ontario,  by  the  undersigned. 

“You  will  produce  this  written  authority  to  sell  when  required 
to  do  so  by  any  Municipal  or  Peace  Officer. 

“Dated  at  Windsor,  in  the  County  of  Essex,  this  twenty-fourth 
day  of  August,  Nineteen  Hundred  and  Forty-eight.” 

“The  Geo.  H.  Rundle  & Son  Co.  Ltd. 

‘Frank  E.  Hunter’.” 

Exhibit  15,  the  agreement,  is  as  follows: 

“Piqua,  Ohio,  September  1st,  1948. 

“The  Geo.  H.  Bundle  & Son  Company  of  Piqua,  Ohio,  U.S.A. 
and  Kenneth  O.  Gallaway  of  Brussels,  Ontario,  have  entered  into 
the  following  contract  or  agreement: — For  a stated  salary  to  be 
paid  to  Kenneth  O.  Gallaway  by  The  Geo.  H.  Rundle  & Son 
Company,  Kenneth  O.  Gallaway  agrees  to  faithfully  perform 
such  duties  pertaining  to  the  selling  and  distributing  of  ‘Rundle's 
None-Such  Liniment’,  ‘Bundle’s  None-Such  Laxatives’,  and 
‘Bundle’s  None-Such  Liniment  Salve’,  as  have  been  explained 
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in  typewritten  set  of  instructions,  and  receipt  of  which  is  hereby 
acknowledged  by  Mr.  Gallaway. 

“It  is  a part  of  this  agreement  that  The  Geo.  H.  Rundle  & 
Son  Company  shall  pay  salary  as  earned  each  week,  and  such 
cash  expenses  as  are  designated  in  instructions. 

“Mr.  Gallaway  promises  not  to  use  intoxicating  liquors  to 
excess.  He  promises  not  to  gamble,  cheat,  wrong  or  defraud.  He 
agrees  to  work  continuously,  health  and  weather  permitting. 
Also  to  keep  accurate  accounts  of  all  business  transactions,  and 
promptly  report  same  to  the  Company.  Also  that  he  will  enter 
on  reports  and  books  only  such  names  as  should  rightly  and 
legitimately  be  entered  thereon  and  according  to  instructions. 
That  he  will  take  good  care  of  the  Company’s  property,  such  as 
books,  medicine  and  money. 

“That  he  will  remit  to  the  Company  each  week  all  money 
over  and  above  salary  and  expenses.  Also  that  he  will  discontinue 
the  work  immediately  at  the  Company’s  request,  and  make  such 
disposition  of  the  Company’s  property  as  ordered. 

“Signed  — The  Geo.  H.  Rundle  & Son  Company,  Ltd. 

By  ‘George  H.  Rundle’,  President. 

“Signed  — ‘K.  Gallaway’  ” 

The  second  paragraph  of  the  instructions  (ex.  20)  is  as 
follows  : 

“The  accounts  made  by  either  you  or  your  predecessors  who 
were  on  the  route  last  year  are  contained  in  several  books.  We 
are  sending  you  one  at  a time,  as  we  intend  to  keep  all  that  are 
not  needed  in  our  fireproof  vault.  About  a week  or  two  before 
you  have  finished  the  first  book  you  should  write  for  the  next 
collection  book  so  it  will  reach  you  in  plenty  of  time.  When  you 
are  through  with  the  first  book,  send  it  to  us  with  the  new  book 
you  have  made  up  for  next  year  to  Windsor,  Ontario  by  express 
valued  at  $50.00.  Do  not  retain  any  book  when  not  in  use,  but 
send  promptly  to  us.” 

In  the  evidence  of  the  defendant  Galloway  he  says : 

“I  was  under  control  of  George  H.  Rundle  & Son  Company, 
Limited:  I worked  from  8.30  a.m.  to  5 or  5.30  p.m.  I was  not 
allowed  to  work  for  anyone  else,  and  at  the  time  of  the  accident 
I was  going  from  one  customer  to  another.” 

After  a careful  examination  of  the  many  cases  to  which  I 
have  been  referred,  especially  Kerr  v.  T.  G.  Bright  & Co.  Ltd. 
et  ol,  [1937]  O.R.  205,  [1937]  2 D.L.R.  153,  68  C.C.C.  104,  and 
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on  appeal  to  the  Supreme  Court  of  Canada  suh  nom.  T.  G.  Bright 
& Company  Ltd.  v.  Kerr,  [1939]  S.C.R.  63,  [1939]  1 D.L.R.  193, 
and  after  reviewing  the  evidence,  I find  as  a fact  that  the  relation- 
ship existing  between  the  defendant  Kenneth  Galloway  and  the 
defendant  George  H.  Rundle  & Son  Company  Limited  was  that 
of  master  and  servant,  and  that  when  the  accident  occurred  the 
defendant  Kenneth  Galloway  was  acting  in  the  course  of  his 
employment. 

The  quantum  of  damages  properly  assessed  in  actions  of  this 
kind  is  unusually  difficult.  All  the  factors  must  be  taken  into 
consideration  in  determining  the  pecuniary  loss  occasioned  by  the 
plaintiff  Doris  I.  Bothwell,  and  the  infant  members  of  her  family. 
Mental  suffering  cannot  be  taken  into  consideration.  The  purpose 
of  the  action  is  to  make  good  to  the  survivors  the  financial  loss 
sustained  by  them  because  of  the  death  of  the  bread-winner.  In 
the  case  of  the  death  of  a husband  and  father  the  widow  and  her 
children  should  receive  such  damages  as  will  reasonably  compen- 
sate them  for  the  pecuniary  loss  sustained  by  his  death;  to  make 
good  to  them  the  pecuniary  benefits  that  they  might  reasonably 
have  expected  from  the  continuation  of  the  life  which,  by  death,  i 
they  have  lost.  Account  must,  therefore,  be  taken  of  the  age  | 
of  the  deceased,  his  state  of  health,  his  expectation  of  life,  the 
nature  of  his  employment,  the  wages  he  was  earning  and  his 
prospects  for  the  future  in  so  far  as  they  can  be  determined  from 
the  evidence.  On  the  other  hand,  due  regard  must  be  had  to  the 
fact  that  out  of  his  earnings  he  must  have  supported  himself  as 
well  as  the  family,  and  for  such  contingencies  as  illness  and  I 
unemployment.  j 

After  making  allowance  for  what  the  deceased  would  natu-  I 
rally  have  expended  on  himself,  what  portion  of  his  income  I 
would  have  been  from  time  to  time  set  aside  by  him  for  the  j 
benefit  of  his  family  or  appropriated  to  their  education  and  | 
advancement  in  life,  and  would  thus  have  secured  to  them  j 
advantages  which  by  his  death  they  have  lost,  this  constitutes  I 
such  pecuniary  loss  and  damage  as,  coupled  with  the  death  of 
the  deceased,  having  been  caused  by  the  negligence  of  the  de-  j 
fendant,  should  be  the  measure  of  damages.  I| 

It  is  true  that  the  widow  may  not  live  her  normal  expectancy  j 
of  life;  on  the  other  hand  she  may  live  longer.  The  widow  may 
remarry.  The  children,  when  they  become  of  the  age  of  16  years 
or  upwards,  should  be  self-supporting,  after  which  they  may  very 
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well  marry  and  be  able  probably  to  support  only  themselves. 
These  are  all  factors.  The  widow  may  never  remarry.  In  this 
respect  one  cannot  disregard  her  affliction  of  asthma. 

It  is  therefore  clear  that  the  assessed  quantum  cannot  be 
reduced  to  a mathematical  certainty. 

The  widow  is  now  29  years  of  age. 

At  the  time  of  the  death  of  the  father  William  Merton  Both- 
well, Larry  William  Bothwell  was  4 years  and  9 months  old, 
Constance  Marie  Bothwell  was  2 years  and  7 months,  and  Gregory 
James  Bothwell  was  1 year  and  4 months.  The  evidence  is  that 
these  three  infants  are  healthy,  strong  and  well.  Therefore,  after 
taking  into  consideration  the  factors  already  mentioned  and  all 
the  other  factors  properly  referable  to  a determination  of  assess- 
ment of  damages,  and  governed  by  the  principles  laid  down  in 
the  cases  collected  in  Martin  v.  Deutch  et  ah,  [1944]  O.R.  186, 
[1944]  2 D.L.R.  150;  Kuproski  v.  North  Star  Oil  Company  Limited 
et  al,  [1934]  2 W.W.R.  7,  [1934]  3 D.L.R.  450,  afflrmed  sub  nom. 
Gillespie  Grain  Company  Limited  v.  Kuproski,  [1935]  S.C.R.  13, 
[1935]  1 D.L.R.  81;  Phillips  v.  The  London  and  South  Western 
Railway  Company  (1879),  4 Q.B.D.  406,  afflrmed  5 Q.B.D.  78, 
and  also  restrained  by  the  rule  laid  down  by  Brett  J.  in  Rowley 
V.  London  and  North  Western  Railway  Company  (1873),  L.R.  8 
Ex.  221,  that  a Court  or  judge  “must  not  attempt  to  give 
damages  to  the  full  amount  of  a perfect  compensation  for  the 
pecuniary  injury,  but  must  take  a reasonable  view  of  the  case, 
and  give  what  they  consider,  under  all  the  circumstances,  a fair 
compensation”,  I assess  the  damages  suffered  by  the  plaintiffs 
as  follows: 

To  the  executor  Roy  J.  Bothwell : 


Funeral  expenses $250.00 

Damage  to  car  500.00 

750.00 

To  the  plaintiff  Doris  I.  Bothwell 20,000.00 


To  Larry  William  Bothwell,  now  6 years  of  age....  5,000.00 

To  Constance  Marie  Bothwell,  now  4 years  of  age 6,000.00 

To  Gregory  James  Bothwell,  now  2%  years  of  age  7,000.00 
There  will  be  judgment,  therefore,  for  the  plaintiffs  against 
Ihe  defendants  for  $38,750  and  costs.  The  apportionment  of  such 
I sum  is  as  follows: 

(a)  To  the  credit  of  Larry  William  Bothwell  who  was  born 
on  the  16th  March  1944,  the  sum  of  $5,000  to  be  paid  into  court. 
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(b)  To  the  credit  of  Constance  Marie  Both  well  who  was  born 
on  the  19th  May  1946,  the  sum  of  $6,000  to  be  paid  into  court. 

(c)  To  the  credit  of  Gregory  James  Both  well  who  was  bom 
on  the  20th  August  1947,  the  sum  of  $7,000  to  be  paid  into  court. 

By  consent  the  counterclaim  is  dismissed  without  costs. 

Respecting  the  personal  claim  of  the  plaintiff  Doris  I.  Both  well, 
it  was  agreed  by  and  between  the  parties,  through  their  counsel, 
that  before  formal  judgment  issued,  a consent  judgment  would 
be  filed. 

The  following  additional  cases  have  been  reviewed:  Canadian 
Pacific  Railway  Company  v.  Lockhart,  [1942]  A.C.  591,  [1942] 
2 All  E.R.  464,  [1942]  3 D.L.R.  530,  [1942]  3 W.W.R.  149,  54 
C.R.T.C.  321;  Performing  Right  Society,  Limited  v.  Mitchell  and 
Booker  {Palais  de  Danse),  Limited,  [1924]  1 K.B.  762;  Wright 
V.  Jeffrey  et  al.,  [1937]  1 D.L.R.  227;  Simmons  v.  Heath  Laundry 
Company,  [1910]  1 K.B.  543;  Hohbs  v.  Royal  Arsenal  Co-operative 
Society  (1930),  144  L.T.  10  at  13  (per  Lord  Hanworth  M.R. — 
a question  of  fact);  Hubhell  v.  Oshawa  (1932),  41  O.W.N.  103; 
Donovan  v.  Laing,  Wharton  and  Down  Construction  Syndicate, 
Limited,  [1893]  1 Q.B.  629  (per  Lord  Esher  M.R.  and  Bowen 
L.J.) ; Mersey  Docks  and  Harbour  Board  v.  Coggins  & Griffiths 
{Liverpool)  Limited  et  al.,  [1947]  A.C.  1,  [1946]  2 All  E.R. 
345;  Chowdhary  et  al.  v.  Gillot  et  al.,  [1947]  2 All  E.R.  541;  The 
Consolidated  Plate  Glass  Company  of  Canada  v.  Cast  on  (1899), 
29  S.C.R.  624;  McNeil  v.  The  Town  of  Orillia  et  al.,  [1934]  O.W.N. 
538;  Egginton  v.  Reader,  [1936]  1 All  E.R.  7;  Canadian  Perform- 
ing Right  Society  Ltd.  v.  Canadian  National  Exhibition  Associa- 
tion, [1934]  O.R.  610,  [1934]  4 D.L.R.  154  at  158. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs:  Kennedy  & Ross,  Toronto. 

Solicitors  for  the  defendant  Galloway:  McBride  d McGibbon, 
Waterloo. 

Solicitors  for  the  defendant  company:  Phelan,  O'Brien  d 
Phelan,  Toronto. 
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[COURT  OF  APPEAL.] 


Galan  v.  Alekno* 


Agency — Remuneration — Real  Estate  Agent’s  Commission — Terms  of 

Listing  Agreement — Sale  Effected  by  Owner — The  Real  Estate  and 

Business  Brokers  Act,  19Jf6  (Ont.),  c.  85,  s.  50(2). 

The  defendant  gave  the  plaintiff  an  “Exclusive  Authority  to  Sell” 
property  in  Hamilton  owned  by  the  defendant.  The  written  authority 
stipulated  a price  of  $20,000,  and  expressly  provided  that  the  defend- 
ant would  accept  any  offer  submitted  by  the  plaintiff  in  accordance 
with  the  listing,  or  at  such  lower  price,  or  on  such  terms,  as  might 
be  arranged,  and  that  the  plaintiff  should  be  entitled  to  a commission 
of  5 per  cent,  “on  any  sale  or  exchange  effected  during  the  currency 
of  this  authority  from  any  source  whatsoever”.  During  the  currency 
of  the  authority  the  defendant  herself  sold  the  property  for  $13,000, 
without  the  assistance  or  intervention  of  the  plaintiff. 

Held,  under  the  terms  of  the  listing  agreement  the  plaintiff  was  entitled 
to  a commission  of  5 per  cent,  on  this  sale  price.  Gladstone  v.  Catena 
et  al.,  [1948]  O.R.  182,  distinguished. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Schwenger 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  Wentworth, 
dismissing  the  action. 

1st  February  1950.  The  appeal  was  heard  by  Henderson, 
Laidlaw  and  Hogg  JJ.A. 

J.  M.  McLean,  for  the  plaintiff,  appellant:  According  to  the 
agreement  between  the  parties,  the  plaintiff’s  exclusive  right  to 
sell  was  irrevocable  until  5th  June  1948,  and  continued  there- 
after until  its  automatic  termination  on  3rd  June  1949,  unless 
one  month’s  notice  was  given  terminating  it.  No  such  notice 
was  given,  and  the  agreement  was  consequently  in  effect  when 
the  defendant  made  this  sale.  The  exclusive  right  given  to  the 
plaintiff  was  absolute,  and  even  the  defendant  herself  had  no 
right  to  sell  while  the  agreement  remained  in  force:  Nixon  v. 
GolemhisTd,  [1949]  O.R.  893  at  894,  [1950]  1 D.L.R.  458. 

The  defence  pleaded  here  was  misrepresentation  as  to  the 
nature  of  the  agreement,  but  the  onus  was  on  the  defendant 
in  that  respect,  and  she  obtained  no  finding  from  the  trial  judge. 

A further  defence  was  that  the  agreement  was  contrary  to 
s.  50  of  The  Real  Estate  and  Business  Brokers  Act,  1946  (Ont.), 
c.  85,  but  it  expressly  provided  that  it  should  continue  for  one 
year  unless  it  was  sooner  terminated  by  the  defendant,  and  that 
is  a sufficient  compliance  with  the  section. 
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K.  Koskey,  for  the  defendant,  respondent:  If  this  contract  is 
to  be  held  to  have  a fixed  time  of  termination,  so  as  to  comply 
with  the  statute,  then  that  date  must  be  5th  June  1948,  and 
our  sale  was  made  after  that  date.  We  gave  an  exclusive  listing 
for  30  days  only,  and  the  plaintiff  did  not  even  submit  an  offer, 
which  makes  our  case  stronger  than  Gladstone  v.  Catena  et  al, 
[1948]  O.R.  182,  [1948]  2 D.L.R.  483. 

The  ordinary  meaning  must  be  given  to  the  word  “specified” 
in  s.  50(2)  of  The  Real  Estate  and  Business  Brokers  Act: 
Chambers  v.  Smart  and  Weegar,  [1948]  O.R.  165  at  175,  [1948] 

2 D.L.R.  398;  Sibbitt  v.  Carson  (1912),  26  O.L.R.  585,  5 D.L.R. 
193,  affirmed  27  O.L.R.  237,  8 D.L.R.  791. 

The  defendant  does  not  read  English  very  well  and  was  mis- 
led as  to  the  nature  of  the  document  she  signed. 

i 

J,  M,  McLean,  in  reply:  In  Gladstone  v.  Catena  et  al.,  supra,  j 
the  agent’s  contention  was  that  securing  an  offer  entitled  the  j 
agent  to  the  commission  as  much  as  if  he  effected  a sale.  That  j 
case  does  not  touch  the  problem  here  involved,  which  is  as  to  i 
the  agent’s  right  to  a commission  where  the  sale  is  effected  by  j 
the  owner.  The  trial  judge  was  wrong  in  holding  that  the  j 
Gladstone  case  was  applicable.  There  was  an  express  term  in  | 
the  contract,  entitling  us  to  a commission  on  a sale  effected  j 
from  any  source,  and  that  must  include  the  owner  herself.  j 

Cur.  adv.  vult.  ! 

3rd  May  1950.  Henderson  J.A.: — I have  had  the  privilege  j 
of  reading  the  opinions  of  my  brethren  Laidlaw  and  Hogg,  and  | 
I agree. 

Laidlaw  J.A.: — This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  His  Honour  Judge  Schwenger  dated  the  1st  Decem- 
ber 1949,  after  trial  without  a jury  in  the  County  Court  of  the 
County  of  Wentworth,  whereby  the  plaintiff’s  action  to  recover 
the  sum  of  $650  for  commission  on  the  sale  of  certain  premises 
of  the  defendant  was  dismissed  with  costs. 

The  plaintiff  is  a real  estate  broker  and  under  date  of  3rd 
May  1948  the  defendant  gave  to  the  plaintiff  an  “Exclusive 
Authority  to  Sell”  her  property  situate  at  616  and  618  Barton 
Street  East  in  the  city  of  Hamilton,  Ontario.  That  authority  is 
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in  writing,  which  I do  not  now  reproduce,  but  from  which  I 
summarize  in  my  own  words  the  following  relevant  provisions 
and  number  them  for  convenience : 

(1)  The  defendant  gave  to  the  plaintiff  the  exclusive  and 
irrevocable  selling  rights  until  5th  June  1948,  and  thereafter 
until  terminated  by  the  defendant’s  giving  the  plaintiff  one 
month’s  notice  in  writing,  and  the  authority  to  sell  was  to  be 
automatically  terminated  at  the  end  of  one  year  from  its  date. 

(2)  The  exclusive  selling  right  was  stated  to  be  given  to  the 
plaintiff  by  the  defendant  in  consideration  of  the  plaintiff’s 
listing  and  agreeing  to  offer  the  defendant’s  property  for  sale 
or  exchange. 

(3)  The  defendant  agreed  to  accept  any  offer  to  purchase  her 
property  presented  to  her  by  the  plaintiff  at  the  price  and  on 
the  terms  set  forth  in  the  written  authority  or  at  such  lower 
price  or  on  such  terms  as  might  be  arranged. 

(4)  The  defendant  agreed  to  pay  the  plaintiff  the  amount 
of  5 per  cent,  on  the  sale  price  on  any  sale  or  exchange  effected 
during  the  currency  of  the  authority  “from  any  source  what- 
soever’’. 

During  the  currency  of  the  authority,  namely,  on  or  about 
the  3rd  August  1948,  the  defendant  sold  the  property  for  $13,000 
without  the  intervention  of  the  plaintiff.  The  sole  question  now 
arising  for  the  decision  of  the  Court  is  whether  in  such  circum- 
stances the  plaintiff  has  a right  to  recover  a commission  of 
5 per  cent,  of  the  sale  price  of  the  property  as  provided  in  the 
written  authority  given  to  the  plaintiff  to  sell  it. 

The  right  of  the  plaintiff  and  the  liability  of  the  defendant 
depend  upon  the  terms  of  the  agreement  made  between  the 
plaintiff  and  the  defendant  and  upon  the  consideration  of  those 
terms.  In  my  opinion  the  language  of  the  document  entitled 
“Exclusive  Authority  to  Sell”  as  signed  by  the  defendant  is  free 
from  any  ambiguity  whatsoever  and  there  is  not  room  for  any 
controversy  as  to  the  facts.  The  authority  of  the  plaintiff  as  agent 
for  the  defendant  to  sell  the  property  was  by  explicit  provision  in 
the  document  an  exclusive  one.  In  my  opinion  the  effect  of  that 
provision  was  to  bar  all  other  persons,  including  the  defendant, 
from  selling  the  property  during  the  currency  of  the  authority 
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in  such  a way  or  by  any  means  so  as  to  deprive  the  plaintiff 
of  his  right  to  a commission  of  5 per  cent,  of  the  sale  price. 
The  plaintiff  was  plainly  entitled  to  that  commission  on  any  sale 
effected  during  the  currency  of  the  authority  from  any  source 
whatsoever,  and  the  words  “from  any  source  whatsoever”  in- 
clude the  sale  arising  from  or  effected  by  the  efforts  of  the 
defendant  herself  without  the  intervention  or  assistance  of  the 
plaintiff. 

The  learned  trial  judge  was  of  the  opinion  that  the  case  of 
Gladstone  v.  Catena  et  al.,  [1948]  O.R.  182,  [1948]  2 D.L.R. 
483,  was  applicable  to  the  circumstances  in  evidence  in  the 
present  case  and  he  dismissed  the  action  on  the  authority  of 
that  decision.  I was  a member  of  the  Court  that  heard  Gladstone 
V.  Catena  et  al.  and  decided  the  questions  in  controversy  therein. 

I have  carefully  reviewed  the  questions  presented  by  counsel  and  | 
considered  by  the  Court  in  that  case.  The  question  now  before  j 
the  Court  was  not  argued  and  was  not  the  subject  of  considera-  j 
tion  in  Gladstone  v.  Catena  et  al.  It  did  not  and  could  not  arise  ; 
in  the  particular  circumstances  and  facts  of  that  case  because  i 
the  sale  of  the  property  by  the  owner,  in  respect  of  which  a 
commission  was  claimed,  was  not  made  during  the  currency  of 
the  authority  of  the  agent,  but  was  subsequent  to  the  expiration 
thereof.  That  was  an  admitted  fact  to  which  the  learned  trial  i 
judge  in  that  case  miade  particular  reference.  The  only  points  I 
decided  by  the  Court  in  Gladstone  v.  Catena  et  al.  are  set  out  | 
in  the  headnote  of  the  report,  which  I do  not  reproduce.  j 

I do,  however,  take  opportunity  to  refer  to  certain  observa-  j 
tions  by  the  Earl  of  Halsbury  L.C.  in  Quinn  v.  Leathern,  [1901]  j 
A.C.  495  at  506  as  follows:  “ . . . every  judgment  must  be  read  i 
as  applicable  to  the  particular  facts  proved,  or  assumed  to  be  j 
proved,  since  the  generality  of  the  expressions  which  may  be  j 
found  there  are  not  intended  to  be  expositions  of  the  whole  law, 
but  governed  and  qualified  by  the  particular  facts  of  the  case 
in  which  such  expressions  are  to  be  found  ...  a case  is  only  an 
authority  for  what  it  actually  decides.” 

I reach  the  conclusion  that  upon  the  facts  of  the  present  case, 
and  based  upon  the  terms  of  the  contract  now  before  the  Court, 
the  plaintiff  has  the  right  to  a commission  of  5 per  cent,  of  the 
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sale  price  of  $13,000  obtained  by  the  defendant  for  her  property 
and  therefore  is  entitled  to  recover  the  sum  of  $650  as  claimed. 
The  appeal  should  be  allowed  with  costs;  the  judgment  of  the 
Court  below  should  be  set  aside,  and  in  place  thereof  the  plaintiff 
should  have  judgment  for  $650  together  with  costs  of  the  action. 

Hogg  J.A.: — ^The  action  from  which  this  appeal  arises  was 
brought  by  the  appellant  against  the  respondent  for  a sum  of 
money  claimed  to  be  due  to  the  appellant  as  commission  under 
the  terms  of  an  agreement  respecting  the  sale  of  a property 
owned  by  the  respondent.  The  action  came  on  for  trial  before 
His  Honour  Judge  Schwenger,  of  the  County  Court  of  the 
County  of  Wentworth,  and  was  dismissed  on  the  1st  December 
1949  by  the  learned  County  Court  Judge. 

The  respondent  owned  a property  on  Barton  Street  East  in 
the  city  of  Hamilton,  and  on  the  3rd  May  1948  authorized  the 
appellant,  by  an  agreement  in  writing,  to  sell  the  said  property 
for  her.  The  contract  reads  as  follows: 

‘T  hereby  authorize  Stephen  Galan,  Real  Estate  Broker,  to 
sell  my  property  stated  below  and  in  consideration  of  your  listing 
and  agreeing  to  offer  my  property  for  sale  or  exchange,  I hereby 
give  you  the  exclusive  and  irrevocable  selling  rights  until  5th 
June,  1948,  and  thereafter  until  terminated  by  my  giving  you 
in  writing  one  month’s  notice,  said  property  known  as  and  situate 
at  House  No.  616  & 618  Barton  East.  The  price  includes 
the  fixtures  in  the  Fruit  store.  House  No.  616.  Possession  15 
days,  at  a price  of  $20,000.00,  cash  payment  not  less  than 
$10,000.  or  more,  and  balance  as  follows:  at  5%  and  payment 
on  principal  as  per  agreement  on  offer  to  purchase  and  I agree 
to  accept  any  offer  to  purchase  on  said  property  you  may  present 
to  me  at  said  price  and  on  above  terms,  or  at  such  lower  price 
or  on  such  terms  as  may  be  arranged. 

“It  is  understood  and  agreed  that  in  any  event  this  authority 
to  sell  shall  be  automatically  terminated  at  the  end  of  one  year 
from  date  hereof. 

“I  agree  to  pay  you  a commission  of  5%  of  the  sale  price 
on  any  sale  or  exchange  effected  during  the  currency  of  this 
authority  from  any  source  whatsoever,  said  commission  also  to 
be  paid  on  the  sale  of  any  chattels  to  the  purchaser. 
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‘This  authority  has  been  read  and  fully  understood  by  me 
and  I acknowledge  this  date  having  received  a copy  of  same. 

“ ‘Mrs.  B.  Alekno’ 

Owner. 

May  3rd— 1948 
‘Stephen  Galan’ 

“Witness.” 

The  learned  County  Court  Judge  was  of  the  opinion  that 
the  facts  of  the  case  brought  it  within  the  judgment  of  this 
Court  in  Gladstone  v.  Catena  et  al,  [1948]  O.R.  182,  [1948]  2 
D.L.R.  483,  and  that  therefore  the  claim  of  the  plaintiff  must  | 
be  dismissed. 

The  agreement  which  was  the  subject  of  the  action  in  Glad- 
stone V.  Catena  et  al,  was  identical  in  some  respects  with  the 
agreement  which  is  in  question  in  the  present  appeal.  Both 
contracts  list  real  estate  with  agents  for  sale  and  give  the  agents 
the  exclusive  and  irrevocable  selling  rights  or  authority  to  sell  j 
the  respective  properties  for  the  period  of  time  set  out  in  the  ; 
agreements.  Also,  both  contracts  contain  a clause  agreeing  to  I 
pay  a commission  of  a certain  percentage  of  the  sale  price  on  ! 
any  sale  “effected  during  the  currency  of  this  authority  from  [ 
any  source  whatsoever”.  j 

The  agreement  with  which  the  Court  is  interested  in  this  ' 
appeal,  contains,  however,  a clause — not  present  in  the  Gladstone  j 
and  Catena  contract — by  the  terms  of  which  the  owner  of  the  I 
property  agrees  to  accept  any  offer  to  purchase  the  property  , 
that  may  be  presented  to  the  owner  at  the  price  and  on  the  j 
terms  stated  in  the  agreement  or  at  such  lower  price  or  on  such  j 
other  terms  as  may  be  arranged.  The  claim  in  the  former  action  ; 
of  the  agent  Gladstone  against  Mr.  and  Mrs.  Catena,  the  owners  j 
of  the  property,  for  a commission  or  damages,  was  based  solely  ; 
upon  the  allegation  that  he  had  presented  to  the  aforesaid  owners  j 
a bona  fide  offer  to  purchase  the  property  in  question  which 
the  owners  had  wrongfully  refused  to  accept,  and  it  was  argued  j 
on  behalf  of  the  agent  that  a term  which  would  cover  such  a j 
claim  was  to  be  implied  with  respect  to  the  agreement  between  | 
the  parties.  The  contract  or  agreement  which  is  under  consider-  j, 
ation  in  the  present  appeal  includes,  in  positive  language,  a ; 
provision  which  it  was  sought  to  imply  in  the  agreement  in  the  j 
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former  case.  The  learned  trial  judge  in  the  Gladstone  action 
decided  that  he  was  bound  by  the  decision  in  the  House  of 
Lords  in  Luxor  {Eastbourne) , Limited  et  al.  v.  Cooper,  [1941] 
A.C.  108,  [1941]  1 All  E.R.  33,  which  held  that  where  an  agent 
was  promised  a commission  only  if  he  brought  about  the  sale 
of  the  property  in  question,  there  could  be  no  implied  term  that 
the  vendor  would  not  sell  the  property  himself  or  would  not 
refuse  an  offer  for  sale  brought  by  the  agent  and  so  prevent 
the  agent  earning  his  commission. 

In  Gladstone  v.  Catena  et  al.  the  sole  ground  of  appeal  to 
this  Court  was  that  the  trial  judge  had  erred  in  failing  to  hold 
that  Gladstone,  having  obtained  a proposed  purchaser  for  the 
property  willing  to  buy  upon  the  terms  as  to  payment  of  purchase 
price  demanded  by  the  vendors,  was,  as  a consequence,  entitled 
to  a commission  pursuant  to  the  listing  agreement,  or,  in  the 
alternative,  entitled  to  damages.  The  appeal  was  dismissed  and 
the  judgment  of  the  trial  Court  was  affirmed  upon  the  ground 
that  the  governing  principle  was  that  laid  down  in  the  Luxor 
case,  supra. 

The  issues  which  the  Court  is  called  upon  to  decide  in  this 
appeal  do  not,  and  could  not,  because  of  the  language  of  the 
contract,  include  the  point  that  was  presented  for  determination 
in  the  Gladstone  case.  In  the  present  appeal  the  questions  to 
be  resolved  are  whether  the  appellant  is  entitled  to  a commission 
because  he  had  the  exclusive  right  to  sell  the  property  for  the 
period  mentioned  in  the  contract,  although  during  this  period, 
the  respondent  herself  sold  the  said  property,  and  also  because 
under  the  contract  a commission  was  to  be  paid  on  any  sale  of 
the  property  “from  any  source  whatsoever”.  These  matters  were 
not  raised  or  presented  to  the  Court  in  the  Gladstone  v.  Catena 
et  al.  appeal  and  the  decision  given  by  this  Court  in  that  appeal 
was  not  based  in  any  respect  upon  any  rights  the  parties  may 
have  had  under  the  same  terms  in  that  contract  as  are  the 
foundation  of  the  claim  of  the  appellant  in  the  agreement  now 
under  consideration.  This  Court  is  therefore  free  to  consider 
and  to  decide  upon  any  right  the  appellant  may  have  under  the 
, terms  in  the  listing  agreement  giving  the  appellant  the  exclusive 
selling  right  of  the  property  for  a certain  period  and  giving  the 
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appellant  a right  to  a commission  on  a sale  of  the  property 
effected  from  any  source  whatsoever. 

The  right  of  an  agent,  into  whose  hands  a property  has  been 
placed  for  sale,  to  remuneration  depends  in  every  case  on  the 
nature  and  effect  of  the  contract  between  the  owner  of  the 
property  and  the  agent.  As  was  said  by  Mr.  Justice  Middleton 
in  mutt  V.  Carson  (1912),  26  O.L.R.  585,  5 D.L.R.  193,  affirmed 
27  O.L.R.  237,  8 D.L.R.  791,  “the  plaintiff’s  right  must  rest  upon 
his  contract”. 

In  the  present  case  the  agent  is  given  “the  exclusive  and 
irrevocable  selling  rights”,  that  is  to  say,  the  exclusive  right 
to  sell  the  respondent’s  property  during  the  duration  of  the 
contract. 

In  Bentall,  Horsley  and  Baldry  v.  Vicary,  [1931]  1 K.B.  253, 
Mr.  Justice  McCardie  said  at  p.  259  that  an  owner  of  property 
“may,  of  course,  stipulate,  if  he  so  pleases,  that  the  agent,  and 
the  agent  alone,  shall  have  the  right  to  find  a purchaser.  If 
such  a stipulation  be  clearly  made  and  for  consideration  it 
would  bind  the  owner  not  himself  to  sell”.  i 

In  Nixon  v.  GolemUsM^  [1949]  O.R.  893,  [1950]  1 D.L.R. 
458,  Mr.  Justice  Roach  heard  an  appeal  from  a judgment  pro- 
nounced in  the  Fourth  Division  Court  of  the  County  of  Grey,  in 
which  the  matter  in  issue  was  the  effect  and  meaning  of  a | 
term  in  a listing  contract,  by  which  the  plaintiff  was  made  the  > 
sole  agent  for  effecting  a sale  of  certain  real  estate  owned  by  j 
the  defendant  and  was  given  the  exclusive  right  to  advertise  ! 
and  offer  the  said  property  for  sale  during  a certain  period  | 
fixed  by  the  contract  between  the  parties.  It  was  held  that  the  j 
exclusive  right  given  to  the  plaintiff  to  advertise  and  sell  the  i 
property  shut  out  everyone  except  the  plaintiff  and  that  there  i 
could  not  be  an  implied  term  in  the  contract  to  the  effect  that 
the  owner  of  the  property  might  himself  effect  a sale  of  the 
same. 

I think  that  the  term  in  the  contract  giving  the  appellant 
the  exclusive  and  irrevocable  right  to  sell  the  property  in  ; 
question  for  the  period  fixed  by  the  contract  must  be  interpreted  ; 
according  to  the  natural  and  ordinary  sense  of  the  words  used,  j 
and  such  being  the  case  the  respondent  herself,  or  any  person 
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whom  she  might  authorize,  other  than  the  appellant,  to  make 
such  sale,  would  be  barred  from  selling  the  property  until  the 
period  had  expired  within  which  the  appellant  had  the  exclusive 
selling  rights. 

Furthermore,  the  term  of  the  contract  which  provides  for 
the  payment  of  a commission  if  a sale  of  the  property  is  effected 
from  any  source  is  not  limited  in  its  scope.  A sale  can  be  made 
only  by  the  act  of  some  person  or  persons  or  by  some  entity 
such  as  an  incorporated  company.  I think  the  words  “sale  . . . 
effected  from  any  source”  in  the  contract  must  be  interpreted 
to  mean  a sale  made  by  any  one  or  anything  capable  of  per- 
forming the  act  of  selling  a property,  and  include  a sale  made 
by  the  owner. 

By  the  terms  of  the  contract  the  respondent  could  not  ter- 
minate the  exclusive  right  given  to  the  appellant  to  sell  the 
property  until  the  5th  June  1948.  The  contract  continued  and 
the  appellant  had  the  exclusive  selling  right  after  that  date  for 
a period  of  one  year  from  the  3rd  May  1948,  and  then  it  came 
to  an  end,  subject,  however,  during  this  latter  period  to  having 
the  contract  terminated  by  the  respondent  upon  one  month’s 
notice.  I think  that  the  stipulation  set  out  in  s.  50(2)  of  The 
Real  Estate  and  Business  Brokers  Act,  1946  (Ont.),  c.  85,  has 
been  complied  with  by  the  agreement  between  the  parties.  This 
section  reads:  “[No  listing  agreement]  . . . shall  be  valid  unless 
it  is  provided  therein  that  such  agreement  shall  expire  on  a 
date  therein  specified.”  The  agreement  in  question  was  to  expire 
in  one  year  from  the  3rd  May  1948  but  might  be  ended  sooner 
by  the  respondent. 

The  contract  gives  the  appellant  a right  to  a commission,  or 
the  equivalent  of  a commission,  of  5 per  cent,  of  the  sale  price, 
even  if  the  sale  is  made  by  the  owner,  otherwise  damages  for 
breach  of  contract  would  have  to  be  proved  as  in  any  other  case, 
and  the  amount  of  damages  might  be  much  less  than  the  amount 
of  the  commission. 

The  statement  of  claim  in  the  action  does  not  claim  a com- 
mission as  such,  but  merely  claims  “the  sum  of  $650.00”.  This 
amount  is  the  equivalent  of  5 per  cent,  of  $13,000,  the  selling 
price  of  the  property. 
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I think  that  the  appeal  should  be  allowed  and  judgment 
entered  for  the  appellant  for  $650  with  the  costs  of  the  action 
and  of  the  appeal. 

Appeal  allowed  with  costs  throughout. 

Solicitors  for  the  plaintiff,  appellant:  Tuchtie  & McLean, 
Hamilton. 

Solicitor  for  the  defendant,  respondent:  Kevey  Koskey,  Ham- 
ilton. 
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[COURT  OF  APPEAL.] 

Quance  v*  Thomas  A.  Ivey  & Sons,  Limited* 


Constitutional  Law — Validity  of  Provincial  Legislation — Conferring  on 
Provincially -appointed  Board  Powers  properly  Exercisable  by 
Superior  Court — The  Assessment  Act,  R.S.O.  1937,  c.  272,  ss.  84(5), 
87 — The  Ontario  Municipal  Board  Act,  R.S.O.  1937,  c.  60 — The 
British  North  America  Act,  ss.  92(14),  96,  99,  100. 

Taxation — Municipal  Taxation — Appeals — Validity  of  Legislation — Func- 
tions and  Powers  of  Ontario  Municipal  Board^ — The  Assessment  Act, 
R.S.O.  1937,  c.  272,  ss.  84(5),  87 — The  British  North  America  Act, 
ss.  92(14),  96,  99,  100. 

The  Ontario  Municipal  Board  has  no  jurisdiction  to  decide  whether  a 
person  is  liable  to  assessment  or  exempt  therefrom,  and  the  sections 
of  The  Assessment  Act  which  purport  to  give  it  such  jurisdiction  are 
ultra  vires,  since  such  a question  is  within  the  competence  of  superior 
Courts,  and  was  decided  by  such  Courts,  both  before  and  after  Con- 
federation, and  the  appointment  and  tenure  of  office  of  members  of 
the  Board  are  not  in  accordance  with  ss,  96,  99  and  100  of  The  British 
North  America  Act. 

An  appeal  from  a decision  of  the  Ontario  Municipal  Board. 

27th  and  28th  September  1949.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Laidlaw^  Roach,  Hope  and  Hogg  JJ.A. 

H.  E.  Manning y K.C.,  for  the  appellant:  The  Board  is  not  so 
constituted  as  to  be  able  to  decide  whether  or  not  liability  to 
assessment  exists.  It  derives  its  power,  if  it  has  any,  from  ss. 


! are  ultra  vires.  Before  1910  no  tribunal  except  the  superior  Court 
could  have  decided  this  question:  see  Toronto  Railway  Company 
V.  The  City  of  Toronto,  [1904]  A.C.  809,  C.R.  [13]  A.C.  324. 
To  decide  such  a question  as  this,  the  Board  must  assume  a 
i jurisdiction  which  the  former  appellate  tribunals  did  not  have: 

; Re  Gordon  and  The  DeLaval  Company  Ltd.,  [1938]  O.R.  462, 
i [1938]  3 D.L.R.  263.  In  Re  Imperial  Leaf  Tobacco  Company  of 
j Canada  and  the  Township  of  Mersea,  [1949]  O.R.  665,  [1949] 

; 4 D.L.R.  65,  the  Court  was  not  required  to  decide  this  question. 
I Re  Guardian  Realty  Co.  of  Canada  Ltd.  and  The  City  of  Toronto, 
\ [1934]  O.R.  266,  [1934]  2 D.L.R.  721,  went  off  on  a different 
i issue. 

; Prior  to  Confederation  there  were  provisions  for  appeals  by 
; persons  assessed,  and  these  provisions  are  still  contained  in  the 
Act.  It  was  held  that  these  provisions  {e.g..  The  Consolidated 
I Assessment  Act  of  Upper  Canada,  C.S.U.C.  1859,  c.  55,  s.  60(1) ), 
I did  not  give  an  assessment  appeal  tribunal  the  right  to  insert  a 
I name  on  the  rolls, 
i 


26— [1950]  O.R. 


1 


398  Ontario  Reports.  [1950]  j 

i 

The  Board  can  validly  make  a final  decision  within  the  range  ! 
of  the  jurisdiction  of  the  older  tribunals,  but  it  cannot  be  given  I 
jurisdiction  to  say  whether  or  not  a person  is  assessable.  The  roll,  I 
after  appeals,  is  final  only  as  to  the  value  and  description  of  the  | 
property,  etc.  The  present  s.  84  is  derived  from  s.  60(1)  of  the  | 
1859  statute,  and  it  was  clearly  held  that  there  was  no  jurisdic-  I 
tion  thereunder  to  determine  the  question  of  liability,  yet  s.  87  | 
purports  to  give  the  Board  precisely  that  jurisdiction.  The  deci-  i 
sive  date  is  1867,  and  the  authorities  are  clear  that  at  that  time 
the  jurisdiction  never  extended  to  this  question,  nor  did  it  do  so  un- 
til 1910.  In  Ottawa  Young  Men’s  Christian  Association  v.  City  of 
Ottawa  (1910),  20  O.L.R.  567,  it  was  said  that  the  Legislature 
had  attempted  to  transfer  the  jurisdiction.  I refer  also  to  Village 
of  Hagersville  v.  Hambleton,  61  O.L.R.  327,  [1927]  4 D.L.R.  1044. 

Several  decisions  arise  out  of  Siftcn  v.  City  of  Toronto,  63 
O.L.R.  397,  [1929]  1 D.L.R.  933;  [1929]  S.C.R.  484,  [1929]  3 
D.L.R.  852  e.g.,  Ottawa  v.  Wilson  (1932),  41  O.W.N.  219;  [1933]  ] 
O.R.  21,  [1933]  1 D.L.R.  273;  City  of  Ottawa  v.  Keefer  (1923),  | 
54  O.L.R.  86,  in  all  of  which  assessments  confirmed  by  the  court  | 
of  revision  were  held  ineffectual,  illogical  and  inconsistent  with  | 
the  Act.  These  decisions  were  given  without  regard  to  s.  87.  If  | 
any  assessment  tribunal,  including  the  Board,  acquired,  under  j 
ss.  84(5)  and  87,  the  power  to  decide  the  question  of  assessability  | 
or  exemption,  it  acquired  a jurisdiction  previously  in  the  superior  i 
Court:  Toronto  Corporation  v.  York  Corporation,  [1938]  A.C.  ! 
415,  [1938]  1 All  E.R.  601,  [1938]  1 D.L.R.  593,  [1938]  1 W.W.R.  j 
452;  Re  McLean  Gold  Mines  Limited  and  The  Attorney -General  j 
for  Ontario,  54  O.L.R.  573,  [1924]  1 D.L.R.  10.  If  s.  87  empowers  | 
the  Board  to  decide  that  question,  then  s.  103(a)  and  (5)  of  The  | 
Ontario  Municipal  Board  Act,  R.S.O.  1937,  c.  60,  prevents  any  j 
other  tribunal  from  considering  it:  Labour  Relations  Board  of  || 
Saskatchewan  v.  John  East  Iron  Works,  Limited,  [1949]  A.C.  jj 
134  at  149,  151, 153,  [1948]  4 D.L.R.  673,  [1948]  2 W.W.R.  1055.  | 

W.  M.  Macdonald,  K.C.,  for  the  appellant,  and  W.  P.  Mackay,  j 
K.C.,  for  the  respondent,  argued  the  question  whether  or  not  the  jj 
appellant  was  entitled  to  exemption  under  the  Act.  j| 

D.  H.  W.  Henry,  for  the  Attorney-General  of  Canada:  Our  j 
position  is  that  the  Legislature  purported  in  1910  to  confer  juris- 
diction upon  a provincial  Board  which  is  not  properly  constituted 
to  exercise  such  jurisdiction,  under  ss.  96,  99  and  100  of  The 


C.A. 


Quance  v,  Ivey  & Sons^  Ltd» 


399 


British  North  America  Act.  The  intention  of  the  framers  of  the 
constitution  was  that  members  of  the  higher  Courts  should  be 
trained  barristers.  Since  the  members  of  the  Ontario  Municipal 
Board  are  not  necessarily  barristers,  they  are  not  qualified  to 
determine  questions  of  law.  Section  129,  continuing  Courts  exist- 
ing at  the  time  of  Confederation,  is  important.  The  Municipal 
Board,  as  an  assessment  appeal  tribunal,  has  the  jurisdiction 
exercised  before  Confederation  by  District  or  County  Courts.  ^ 
The  question  to  be  considered  is  set  out  in  the  John  East  Iron 
Works  case,  supra,  at  p.  154.  The  jurisdiction  here  in  question 
does  conform,  broadly,  to  the  jurisdiction  of  the  pre-Confedera- 
tion  tribunals  except  that  they  could  not  deal  with  questions  of 
liability. 

Section  78a  of  The  Assessment  Act,  1904,  as  enacted  by  1910, 
c.  88,  s.  19,  purported  to  declare  this  jurisdiction.  The  fact  that 
the  Legislature  was  driven  to  that  position  is  referred  to  in 
Village  of  Hagersville  v.  Hambleton,  61  O.L.R.  327,  [1927]  4 
D.L.R.  1044.  Another  case  in  point  is  Foster  v.  Township  of  St. 
Joseph  (1917),  39  O.L.R.  525,  37  D.L.R.  283.  I refer  also  to 
Ottawa  Young  Men’s  Christian  Association  v.  City  of  Ottawa 
(1910),  20*  O.L.R.  567  at  581,  affirmed  29  O.L.R.  574,  15 
D.L.R.  718. 

It  has  been  taken  for  granted  in  these  cases  that  the  assess- 
ment tribunals  had  jurisdiction  to  decide  all  questions  as  to 
quantum.  There  are  decisions  after  1910  in  which  persons  not 
liable  were  permitted  to  resist  assessment  in  the  ordinary  Courts, 
but  s.  87  of  the  Act  does  not  appear  to  have  been  drawn  to  the 
attention  of  the  Court  in  any  of  them:  City  of  Ottawa  v.  Keefer 
(1923),  54  O.L.R.  86;  Sifton  v.  City  of  Toronto,  63  O.L.R.  397, 

^ [1929]  1 D.L.R.  933;  [1929]  S.C.R.  484,  [1929]  3 D.L.R.  852; 

' City  of  Ottawa  v.  Wilson,  [1933]  O.R.  21,  [1933]  1 D.L.R.  273. 

It  may  be  said  that  s.  129  of  The  British  North  America  Act 
continues  the  assessment  courts  existing  before  Confederation, 
and  the  provincial  legislation  merely  seeks  to  extend  their  juris- 
diction. There  is  authority  for  this:  Re  The  Adoption  Act  and 
Other  Statutes,  [1938]  S.C.R.  398,  [1938]  3 D.L.R.  497,  71  C.C.C. 
110.  But  it  is  clear  that  this  does  not  permit  the  Province  to 
increase  jurisdiction  to  the  point  where  such  tribunals  would 
have  the  jurisdiction  of  superior  Courts.  At  Confederation  there 
was  no  Municipal  Board,  but  there  were  courts  of  revision  with 
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appellate  jurisdiction.  The  Province  could  confer  some  additional  ' 
jurisdiction,  but  not  to  the  extent  of  giving  such  jurisdiction  as  | 
was  exercised  by  superior,  district  or  county  Courts,  which  is  | 
precisely  what  s.  87  seeks  to  do.  The  Board  itself  is  not  a sue-  i 
cessor  to  any  body  existing  at  Confederation:  Toronto  Corpora-  1 
tion  V.  York  Corporation,  supra,  at  p.  427.  The  matter  involved  ^ 
in  this  appeal  is  not  affected  by  the  question  whether  the  County 
Court  Judge,  hearing  appeals  under  the  Act,  acts  as  persona  I 
designata  or  as  a judge  of  the  Court.  | 

C.  R.  Magone,  K.C.,  for  the  Attorney-General  for  Ontario:  | 
Sections  84  and  87  are  intra  vires  under  heads  8 and  14  of  s.  92  of  s 
The  British  North  America  Act.  Section  129  continued  the  courts 
and  authorities  in  existence  at  the  time  of  Confederation.  The  | 
attack  here  made  on  the  Board,  and  on  the  court  of  revision  and  | 
the  County  Court  Judge,  if  successful,  would  leave  the  parties  1 
where  they  started  because  if  they  lack  jurisdiction  this  Court,  | 
hearing  an  appeal  under  The  Assessment  Act,  also  lacks  it,  and  i 
we  are  left  with  the  original  assessment.  This  Court  will  not 
determine  the  question  of  jurisdiction  where  the  appellant  says  j 
in  effect  that  he  has  no  right  to  be  here : Re  The  Michigan  State  i 
Bridge  Commission  and  The  Village  of  Point  Edward,  [1939]  j 
O.W.N.  387  at  390,  [1939]  3 D.L.R.  533;  Toronto  Railway  Com-  j 
pany  v.  The  City  of  Toronto,  [1904]  A.C.  809  at  814,  C.R.  [13]  I 
A.C.  324;  Re  Gordon  and  The  DeLaval  Company  Ltd.,  [1938]  i 
O.R.  462,  [1938]  3 D.L.R.  263.  ' 

The  appeal  is  not  properly  before  this  Court  because  it  is  on  ! 
a question  of  fact:  Re  The  Jurisdiction  of  The  Tariff  Board  of  j 
Canada,  [1934]  S.C.R.  538,  [1934]  4 D.L.R.  193;  Girls’  Public  | 
Day  School  Trust  Limited  v.  Ereaut,  [1931]  A.C.  12. 

The  court  of  revision  was  in  existence  at  Confederation  and  j 
the  giving  of  additional  jurisdiction  to  it,  even  if  it  embraces 
judicial  power,  is  not  the  creation  of  a Court  analogous  to  a i 
superior  Court.  The  accepted  interpretation  of  “judicial  power”  ; 
under  The  British  North  America  Act  is  erroneous,  being  derived 
from  Shell  Company  of  Australia,  Limited  v.  Federal  Commis'^  | 
sioner  of  Taxation,  [1931]  A.C.  275.  Not  all  the  judicial  powers  , 
now  exercised  by  the  Board  were  formerly  exercised  by  the  | 
superior  Court,  since  erroneous  assessments  were  dealt  with  by  | 
Division  Courts:  City  of  Ottawa  v.  Keefer  (1923),  54  O.L.R.  86. 
The  conferring  of  power,  or  of  extra  or  added  powers,  on  the  | 
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Board  does  not  make  it  a superior  Court.  In  Re  The  Adcj)tion 
Act  and  Other  Statutes,  [1938]  S.C.R.  398,  [1938]  3 D.L.R.  497, 
71  C.C.C.  110,  it  was  suggested  with  approval  that  the  jurisdic- 
tion of  Division  Courts  should  be  increased. 

At  Confederation  no  Court  had  jurisdiction  to  determine  the 
question  of  liability  to  assessment  as  such;  that  could  be  deter- 
mined only  in  a collateral  proceeding  in  either  inferior  or  superior 
Courts,  by  way  of  replevin  or  trespass:  Nickle  v.  Douglas  (1874), 
35  U.C.Q.B.  126,  affirmed  37  U.C.Q.B.  51;  City  of  Ottawa  v. 
Keefer,  supra;  Sifton  v.  City  of  Toronto,  [1929]  S.C.R.  484, 
[1929]  3 D.L.R.  852.  That  jurisdiction  still  exists.  French  v. 
McKendrick,  66  O.L.R.  306,  [1931]  1 D.L.R.  696,  upheld  the 
power  of  the  Province  as  to  Division  Courts. 

As  to  the  County  Court  Judge,  there  are  decisions  in  this 
Court  that  he  is  not  persona  designata : Re  The  Town  of  Niagara 
and  Kirby  et  al,  [1933]  O.R.  174  at  182,  [1933]  2 D.L.R.  60; 
Re  Guardian  Realty  Co.  of  Canada  Ltd.  and  The  City  of  Toronto, 
[1934]  O.R.  266  at  272,  [1934]  2 D.L.R.  721;  The  King  ex  rel.  The 
Township  of  Stamford  v.  McKecnm  et  al.,  [1934]  O.R.  662,  [1934] 
4 D.L.R.  644,  affirmed  [1935]  O.R.  109,  [1935]  2 D.L.R.  157, 
43  C.R.C.  264.  Under  the  terms  of  The  Assessment  Act,  however, 
he  would  appear  to  be  persona  designata;  it  is  the  clerk  of  the 
municipality  who  acts  in  such  matters,  and  not  the  clerk  of  the 
Court. 

W.  P.  Mackay,  K.C.,  for  the  respondent:  This  is  not  a juris- 
diction formerly  vested  in  another  body.  Section  102  is  the  only 
section  giving  this  Court  jurisdiction  in  assessment  matters. 
Cases  relating  to  taxes  and  assessment  were  not  within  the 
category  of  ordinary  civil  legislation:  Lane  County  v.  Oregon 
(1868),  7 Wall.  71;  Lynch  v.  The  Canada  North-west  Land  Com- 
pany; The  Rural  Municipality  of  South  Dufferin  v.  M or  den; 
Gibbins  v.  Barber  (1891),  19  S.C.R.  204.  This  is  a creature  of  the 
statute.  The  Assessment  Act  sets  up  a complete  code,  and  only 
the  jurisdiction  given  by  it  is  relevant:  Re  Ashby  et  al.,  [1934] 
O.R.  421,  62  C.C.C.  132,  [1934]  3 D.L.R.  565;  Re  McLean  Gold 
Mines  Limited  and  The  Attorney -General  for  Ontario,  54  O.L.R. 
573,  [1924]  1 D.L.R.  10;  The  King  ex  rel.  The  Township  of 
Stamford  v.  McKeown  et  al.,  [1934]  O.R.  662,  [1934]  4 D.L.R. 
644,  affirmed  [1935]  O.R.  109,  43  C.R.C.  264,  [1935]  2 D.L.R. 
157;  Delamatter  v.  Brown  (1908),  13  O.W.R.  58.  The  same 
scheme  is  adopted  in  other  statutes,  e.g..  The  Bankruptcy  Act, 


402 


Ontario  Reports. 


[1950] 


R.S.C.  1927,  c.  11,  and  The  Income  Tax  Act,  1948  (Can.),  c.  52,  I 
s.  66.  ’ * 

H.  E.  Manning^  K.C.,  in  reply:  It  is  immaterial  whether  or 
not  the  County  Court  Judge  is  persona  designata:  Re  Guardian 
Realty  Co.  of  Canada  Ltd.  and  The  City  of  Toronto ^ [1934]  O.R. 
266,  [1934]  2 D.L.R.  721.  Section  9(h)  of  The  Ontario  Municipal 
Board  Act,  R.S.0. 1937,  c.  60,  gives  a general  jurisdiction,  but  the 
right  to  question  that  jurisdiction  is  preserved:  The  Dominion 
Canners  Limited  v.  Costanza  et  al.,  [1923]  S.C.R.  46,  [1923]  1 | 
D.L.R.  551. 

Although  the  question  whether  or  not  one  is  liable  to  assess- 
ment is  always  in  some  degree  a question  of  fact,  that  does  not 
prevent  our  appeal  on  constitutional  grounds:  The  Colonial 

Investment  and  Loan  Company  v.  Grady  et  al.  (1915),  8 Alta.  ! 
L.R.  496,  8 W.W.R.  995,  24  D.L.R.  176,  31  W.L.R.  575.  There  j 
cannot  be  exclusive  jurisdiction  on  a matter  of  fact  if  there  is  no 
jurisdiction  to  begin  with. 

Cur.  adv.  vult. 

12th  May  1950.  Robertson  C.J.O.: — This  is  an  appeal  under  | 
The  Assessment  Act,  R.S.O.  1937,  c.  272,  by  Thomas  A.  Ivey  & ! 
Sons  Limited  against  the  order  of  the  Ontario  Municipal  Board, 
holding  the  appellant  liable  to  ‘'business  assessment”  as  the  ! 
occupier,  for  the  purposes  of  its  business,  of  certain  land  and  j 
premises  in  the  village  of  Port  Dover.  The  respondent  on  this  j 
appeal  is  the  county  assessor,  appointed  under  s.  89a  of  The  | 
Assessment  Act  as  enacted  by  1940,  c.  1,  s.  5.  He  was  the  j 
appellant  on  the  appeal  to  the  Board.  | 

The  appellant’s  business  is  that  of  growing  for  sale  flowers,  j 
vegetables  and  nursery  stock,  and,  for  the  purposes  of  its  busi-  j 
ness,  the  appellant  occupies  extensive  premises,  including  large 
greenhouses.  The  assessor  entered  the  appellant  on  the  assess-  j 
ment  roll  for  the  year  1948  as  the  owner  of  these  premises,  and 
also  assessed  appellant  in  the  sum  of  $12,700  for  “business  assess- 
ment” in  respect  of  these  premises,  under  s.  8 of  The  Assessment 
Act. 

Appellant  claims  that  it  is  exempt  from  “business  assess- 
ment” by  virtue  of  subs.  9 of  s.  8 of  The  Assessment  Act  as  | 
amended  1940,  c.  1,  s.  2 and  1948,  c.  5,  s.  1(2)  which  provides 
as  follows:  “No  person  occupying  or  using  land  as  a rooming 
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house,  farm,  market  garden  or  nursery  shall  be  liable  to  business 
assessment  in  respect  of  such  land.” 

It,  therefore,  appealed  to  the  court  of  revision  against  its 
“business  assessment”.  This  appeal  was  dismissed.  Appellant 
then  appealed  from  the  decision  of  the  court  of  revision  to  the 
County  Judge,  who  allowed  the  appeal  and  held  appellant  exempt 
under  s.  8(9)  of  The  Assessment  Act  from  “business  assessment” 
in  respect  of  all  its  property  in  the  village  of  Port  Dover,  except 
that  portion  thereof  used  for  retailing  florists’  supplies.  This 
portion  of  appellant’s  property,  the  County  Judge  said  in  his 
reasons  for  judgment,  was  capable  of  being  separately  ascer- 
tained, but  he  did  not  further  define  it. 

The  county  assessor  appealed  from  the  decision  of  the  County 
Judge  to  the  Municipal  Board.  In  his  notice  of  appeal  he  set 
forth,  as  matters  of  which  he  complained,  not  only  the  decision 
of  the  County  Judge  allowing  the  present  appellant’s  claim  of 
exemption  from  “business  assessment”,  but  also  that  certain  of 
the  buildings  had  been  assessed  too  low.  There  had  been  no 
appeal  either  to  the  court  of  revision  or  to  the  County  Judge  by 
anyone  against  the  assessment  in  this  latter  regard.  The  Board, 
in  its  decision  on  the  county  assessor’s  appeal,  noted  that  objec- 
tion was  taken  by  the  present  appellant  to  the  raising  of  this 
new  matter  of  appeal,  but  the  Board  found  that  the  evidence 
“does  not  warrant  an  increase  of  the  present  assessment  on  land 
and  buildings”.  No  appeal  has  been  taken  by  the  county  assessor 
from  the  decision  of  the  Board  in  this  regard. 

The  Board  reversed  the  decision  of  the  County  Judge  on  the 
question  of  appellant’s  right  to  exemption  from  “business  assess- 
ment”, and  restored  the  original  “business  assessment”.  Appel- 
lant thereupon  made  the  appeal  to  this  Court  that  is  now 
before  us. 

Section  84  of  The  Assessment  Act,  which  provides  for  an 
appeal  from  the  County  Judge  to  the  Ontario  Municipal  Board, 
also  provides  in  subs.  6 for  an  appeal  from  the  decision  of  the 
Board  to  the  Court  of  Appeal  “upon  all  questions  of  law  or  the 
construction  of  a statute,  a municipal  by-law,  any  agreem.ent  in 
writing  to  which  the  municipality  concerned  is  a party,  or  any 
order  of  the  Board”.  The  lengthy  reasons  given  by  the  County 
Judge  and  by  the  Board  for  their  conflicting  opinions  on  appel- 
lant’s right  to  exemption  miake  it  clear  that  this  appeal  comes 
within  the  terms  of  subs.  6. 
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The  appellant,  however,  raised  another  question  by  its  notice 
of  appeal  to  this  Court.  It  disputes  the  jurisdiction  of  the  Ontario 
Municipal  Board  to  make  the  order  appealed  from,  in  the  follow- 
ing terms:  “The  Board  had  no  jurisdiction  to  hear  and  determine 
the  matter  in  question,  not  being  constituted  as  a Court  with 
jurisdiction  over  such  a matter.”  Some  explanation  is  necessary 
to  disclose  the  basis  of  this  objection  to  the  jurisdiction  of  the 
Board.  Briefly,  it  is  this,  that  the  Board  was  created  and  was 
given  its  powers  by  Act  of  the  Legislature  of  the  Province,  and 
the  persons  who  constitute  the  Board  are  appointed  by  the 
Lieutenant-Governor  in  Council,  and  hold  office  during  his 
pleasure,  and  their  salaries  are  paid  from  the  funds  of  the 
Province.  Now,  while  in  s.  92(14)  of  The  British  North  America 
Act  it  is  provided  that  “The  Administration  of  Justice  in  the 
Province,  including  the  Constitution,  Maintenance,  and  Organiza- 
tion of  Provincial  Courts,  both  of  Civil  and  of  Criminal  jurisdic- 
tion, and  including  Procedure  in  Civil  Matters  in  those  Courts,” 
shall  be  a subject  in  relation  to  which  the  Legislature  of  each 
Province  may  exclusively  make  laws,  s.  96  of  that  Act  provides 
that  “The  Governor-General  shall  appoint  the  Judges  of  the 
Superior,  District  and  County  Courts  in  each  Province,  except 
those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Bruns- 
wick”, while  s.  99  provides  that  the  judges  of  the  superior  Courts 
shall  hold  office  during  good  behaviour,  but  shall  be  removable  by 
the  Governor-General  on  address  of  the  Senate  and  House  of 
Commons,  and  s.  100  provides  that  the  salaries  of  the  judges  of 
the  superior  and  county  Courts,  and  some  others,  shall  be  pro- 
vided by  the  Parliament  of  Canada. 

It  is  contended  by  the  appellant  that  to  decide  whether  per- 
sons or  things  are  liable  to  municipal  assessment,  or  exempt 
therefrom,  under  The  Assessment  Act,  when  exemption  from 
assessment  is  claimed,  is  properly  work  for  the  superior  Courts, 
and  that  prior  to  Confederation  and  for  many  years  after  Con- 
federation it  was  a matter  exclusively  in  the  hands  of  the  judges 
of  the  superior  Courts  of  the  Province,  and  not  at  all  in  the  hands 
of  the  bodies  appointed  to  deal  with  municipal  assessment  appeals. 
In  1908,  when  The  Ontario  Railway  and  Municipal  Board,  the 
predecessor  of  The  Ontario  Municipal  Board,  was  created  by  Act 
of  the  Provincial  Legislature,  the  Board  then  created  was  made, 
by  the  same  Act,  one  of  the  bodies  to  which  was  entrusted  the 
revision  of  the  annual  assessment  rolls  of  the  municipalities  in 
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the  Province.  It  will  be  understood  that  the  Board  had,  from 
the  first,  many  matters  entrusted  to  it  besides  assessment  appeals, 
many  of  them  of  considerable  importance  and  certain  to  occupy 
much  of  its  time  and  attention,  and  it  should  be  made  plain  at  the 
outset  that  we  are  not  considering  here  either  a demand  for  the 
removal  of  the  members  of  the  Board  from  office,  or  any  inter- 
ference with  any  of  its  activities  other  than  the  exercise  of  the 
power  upon  assessment  appeals,  which  it  assumes  the  right  to 
exercise  under  s.  84(5)  and  s.  87  of  The  Assessment  Act,  to 
determine  whether  any  persons  or  things  are  liable  to  assessment, 
or  are  exempt  therefrom. 

In  The  British  North  America  Act,  which  provided  for  plac- 
ing in  the  hands  of  the  Province  the  administration  of  justice  in 
broad  terms,  care  was  taken  to  safeguard  the  independence  of 
the  judiciary  by  inserting  the  provisions  of  ss.  96,  99  and  100,  to 
which  I have  already  referred  . The  appellant  asserts  the  right 
to  the  benefit  of  the  last-mentioned  provisions  in  the  determining 
of  the  Question  whether  it  is  liable  to  “business  assessment”,  or  is 
exempt  therefrom.  It  is  plainly  a different  question  and  is  to  be 
decided  upon  entirely  different  principles  from  the  appeal  of  a 
ratepayer  who  does  not  dispute  liability,  but  disputes  only  the 
amount  of  his  assessment.  It  may  well  be  that  appellant’s  case 
taken  before  the  Board  required  for  its  decision  the  application 
of  judicial  principles  that  the  other  class  of  case  does  not.  The 
principle  that  appellant  seeks  to  assert  is  not  unlike,  in  some 
aspects,  that  put  forward  in  the  British  Columbia  case  of  The 
City  of  Victoria  v.  Bishop  of  Vancouver  Island,  [1921]  2 A.C. 
384,  59  D.L.R.  399,  [1921]  3 W.W.R.  214. 

The  contentions  of  the  appellant  require  some  examination 
into  the  early  practice  in  the  Province  when  questions  arose  as  to 
the  jurisdiction  to  assess  for  municipal  taxes.  There  were,  of 
course,  taxes  in  the  Province  from  very  early  days,  but  I think 
we  need  concern  ourselves  only  with  what  was  done  after  munic- 
ipal institutions,  as  we  know  them,  were  set  up. 

The  statute  12  Viet.,  c.  81,  commonly  known  as  “The  Baldwin 
Municipal  Act”,  which  has  also  been  described  as  the  “Magna 
Charta”  of  our  municipal  government,  was  passed  in  1849,  and 
may  be  taken  as  the  foundation  of  municipal  institutions  as  we 
have  since  known  them  in  this  Province  (see  The  Municipal 
Manual  by  C.  W.  R.  Biggar,  1900,  p.  8).  Acts  for  the  assessment 
of  municipal  taxes  promptly  followed  the  passing  of  The  Munic- 
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ipal  Act  of  1849.  An  Act,  13-14  Viet.,  c.  67,  passed  in  1850, 
provided  for  a court  of  revision  of  the  assessment  roll,  but  for 
no  further  appeal.  The  Act  16  Viet.,  c.  182,  passed  in  1853,  not 
only  provided  for  a court  of  revision,  to  be  composed  of  five 
members  of  the  municipal  council,  but  also  provided  for  an  appeal 
by  persons  dissatisfied  with  the  decision  of  the  court  of  revision 
to  the  judge  of  the  County  Court,  whose  judgment  should  be 
final. 

In  1857,  in  the  case  of  Great  Western  Railway  Company  v. 
Rouse,  15  U.C.Q.B.  168,  the  question  came  before  the  Court  of 
Queen’s  Bench  whether  the  assessment  of  the  superstructure  of 
a railway,  in  fact  exempt  from  assessment,  but  the  assessment  of 
which  had  been  confirmed  by  the  County  Judge  on  appeal,  de- 
barred the  plaintiff  from  repeating  his  objection  to  the  assess- 
ment, and  from  resisting  payment  of  the  rate.  Chief  Justice 
Robinson,  in  giving  the  judgment  of  the  Court,  said  on  this 
matter: 

“The  26th  and  28th  clauses  of  ch.  182  only  make  the  decision 
of  the  judge  of  the  county  court  final  in  regard  to  such  matters 
as  are  to  be  submitted  to  him:  that  is,  any  alleged  over-charge 
or  under-charge,  or  the  wrongful  insertion  or  omission  of  any 
person’s  name.  We  think,  therefore,  that  the  plaintiffs  should 
have  judgment  for  a shilling  damages,  for  the  question  is  not 
whether  the  superstructure  upon  the  roadway  has  been  over- 
valued but  whether  there  was  any  authority  for  assessing  it  at 
all,  and  upon  this  point  the  judgment  of  the  county  court  is  not 
to  be  final.  It  is  the  act  of  parliament  that  must  govern.” 

In  this  case  the  action  was  to  replevy  goods  of  the  plaintiff 
that  had  been  seized  for  non-payment  of  the  taxes  wrongfully 
assessed. 

In  The  Township  of  London  v.  The  Great  Western  Railway 
Company  (1859),  17  U.C.Q.B.  262,  the  railway  company  had 
been  assessed  upon  property  exempt  from  assessment,  but  did 
not  appeal  against  the  assessment.  This  was  an  action  by  the 
municipality  to  recover  from  the  company  the  tax  levied  upon 
this  assessment.  The  statute  provided  that  the  roll,  as  finally 
passed  by  the  court  of  revision  and  certified  by  the  clerk  as  so 
passed,  should  be  valid  and  binding  upon  all  parties  concerned, 
notwithstanding  any  defect  or  error  committed  in  or  with  regard 
to  such  roll.  It  was  held  that  the  company  was  entitled  to  set 
up  the  invalidity  of  the  assessment.  Burns  J.  said: 
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“The  distinction  where  it  is  necessary  to  appeal,  and  where  the 
claim  may  be  resisted  by  an  action  of  trespass  or  replevin,  is  this : 
if  the  power  existed  to  make  the  assessment,  then  there  is  a juris- 
diction in  those  doing  it,  and  in  such  case  the  remedy  is  by  appeal 
only;  but  if  the  assessment  be  illegal,  then  there  is  no  jurisdiction 
to  do  it,  and  in  such  case  the  person  resisting  is  not  compelled  to 
resort  to  the  remedy  of  appeal,  but  may  resist  the  illegal 
exaction.” 

The  two  cases  I have  already  cited  were  prior  to  the  passing 
of  The  British  North  America  Act  in  1867.  In  1874,  in  Nickle  v. 
Douglas,  35  U.C.Q.B.  126,  affirmed  37  U.C.Q.B.  51,  it  was  held 
that  the  owner  of  certain  shares  of  bank  stock  which  were 
personal  property  owned  out  of  the  Province  and  therefore 
exempt  from  taxation,  was  not  bound  to  appeal  against  the  assess- 
ment to  the  court  of  revision,  and  not  estopped  by  having  so 
appealed,  the  assessment  being  wholly  unauthorized  and  void. 

There  is  also  the  case  of  The  City  of  London  v.  George  Watt 
d Sons  (1893) , 22  S.C.R.  300,  where  it  was  held  that  confirmation 
of  the  assessment  roll  by  the  court  of  revision  did  not  make  it 
conclusive  as  regards  a question  of  jurisdiction.  Strong  C. J.  said : 
“If  there  is  no  power  conferred  by  the  statute  to  make  the 
assessment  it  must  be  wholly  illegal  and  void  ah  initio  and  con- 
firmation by  the  Court  of  Revision  cannot  validate  it.” 

Last  is  the  decision  of  the  Privy  Council  in  Toronto  Raihoay 
Company  v.  The  City  of  Toronto,  [1904]  A.C.  809,  C.R.  [13]  A.C. 
324.  The  cars  of  the  railway  company  had  been  assessed  as  part  of 
the  lands  of  the  company.  The  company  brought  an  action  for  a 
declaration  that  the  cars  were  personal  property  and  exempt  as 
such  from  assessment,  and  that  the  company  was  not  liable  for 
the  sum  of  $8,775  demanded  as  taxes,  and  for  an  injunction.  The 
decision  in  the  courts  below  went  against  the  company  on  the 
ground  that  the  cars  were  part  of  the  real  property  and  were  not 
personal  property.  The  company  had  already  appealed  its  assess- 
ment to  the  court  of  revision,  and  had  carried  its  appeal  against 
assessment  as  far  as  the  Court  of  Appeal,  where  the  assessment 
had  been  confirmed.  The  municipality  set  up  the  confirmation  of 
the  assessment  as  final.  In  the  Privy  Council  it  was  held  that 
the  cars  were  personal  property  and  therefore  not  assessable. 
On  the  question  of  the  jurisdiction  of  the  court  of  revision  and 
of  the  Courts  exercising  the  statutory  jurisdiction  of  appeal  from 
the  court  of  revision,  it  was  said  at  p.  815 : 
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“It  appears  to  their  Lordships  that  the  jurisdiction  of  the 
Court  of  Revision  and  of  the  Courts  exercising  the  statutory 
jurisdiction  of  appeal  from  the  Court  of  Revision  is  confined  to 
the  question  whether  the  assessment  is  too  high  or  too  low,  and 
those  Courts  had  no  jurisdiction  to  determine  the  question  whe- 
ther the  assessment  commissioner  had  execeeded  his  powers  in 
assessing  property  which  was  not  by  law  assessable.  In  other 
words,  where  the  assessment  was  ab  initio  a nullity  they  had 
no  jurisdiction  to  confirm  it  or  give  it  validity.  The  order  of  the 
Court  of  Appeal  of  June  28,  1902,  was  not,  therefore,  the 
decision  of  a Court  having  competent  jurisdiction  to  decide  the 
question  in  issue  in  this  action,  and  it  cannot  be  pleaded  as  an 
estoppel.” 

In  my  opinion  it  is  well  established  by  decisions  of  highest 
authority  that  jurisdiction  to  decide  disputed  questions  of  liability 
to  assessment,  such  as  were  raised  in  the  cases  I have  referred 
to,  and  in  the  present  case,  was  vested  in  the  superior  Courts  of 
the  Province,  and  not  in  the  bodies  having  jurisdiction  to  hear 
assessment  appeals  under  the  provisions  of  The  Assessment  Act. 
It  is  also  clear  that  that  jurisdiction  was  so  vested  prior  to  Con- 
federation, and  continued  to  be  so  vested  thereafter. 

I shall  now  come  to  the  legislation  whereby  the  Province  con- 
stituted the  Ontario  Municipal  Board  and  its  predecessor  the 
Ontario  Railway  and  Municipal  Board  and  assumed  to  give  them 
jurisdiction  to  hear  assessment  appeals. 

In  1904  The  Assessment  Act  was  revised  and  consolidated 
and  appears  in  the  statutes  of  that  year  as  c.  23.  There  had  been, 
before  this,  some  changes  in  the  early  provisions  for  appeals 
from  assessment,  and  by  the  Act  of  1904  appeals  to  the  court  of 
revision  were  continued,  but  in  the  case  of  cities  the  members  of 
the  board  were  not  members  of  the  municipal  council.  The  statute 
provided,  in  the  case  of  cities,  that  no  member  of  the  city  council 
and  no  officer  or  employee  of  the  city  corporation  should  be  a 
member  of  the  court  of  revision.  In  other  municipalities,  how- 
ever, the  court  of  revision  was  still  to  be  composed  of  members 
of  the  municipal  council.  An  appeal  from  the  court  of  revision 
to  the  County  Judge  was  provided  for.  In  cases  where  large 
amounts  were  involved  it  was  permissible  to  have  a board  of 
County  Judges  hear  an  appeal,  in  place  of  a single  judge.  An 
appeal  lay  to  the  Court  of  Appeal  from  the  judgment  or  decision 
of  the  board  of  County  Judges. 
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This  was  the  situation  when,  in  1906,  the  Ontario  Railway 
and  Municipal  Board  was  brought  into  existence  by  c.  31  of  the 
Ontario  statutes  of  that  year.  As  I have  already  stated,  the 
Board  was  given  many  important  duties  of  a quite  miscellaneous 
character,  having  to  do  with  municipalities  throughout  the 
Province  and  railways  under  provincial  jurisdiction.  Under  the 
heading  “Additional  Powers  of  the  Board”  is  a group  of  sections, 
of  which  s.  51  deals  with  assessment  appeals  and  is  as  follows: 

“51.  (1)  The  appeal  provided  for  by  section  76  of  The  Assess- 
ment  Act  shall  be  to  the  Board  instead  of  to  the  Board  of  County  * 
Judges  as  therein  provided. 

“ (2)  The  Board  shall  have  power  upon  such  appeal  to  decide 
not  only  as  to  the  amount  at  which  the  property  in  question  shall 
be  assessed,  but  also  all  questions  as  to  whether  any  persons  or 
things  are  liable  to  assessment  or  exempt  from  assessment  under 
the  provisions  of  The  Assessment  Act. 

“(3)  An  appeal  shall  lie  from  the  decision  of  the  Board  under 
this  section  to  the  Court  of  Appeal  upon  all  questions  of  law, 
but  such  appeal  shall  not  lie  unless  leave  to  appeal  is  given  by  the 
said  court  upon  application  of  any  party  and  upon  hearing  the 
parties  and  the  Board. 

“(4)  The  practice  and  procedure  on  any  such  appeal  shall  be 
the  same  mutatis  mutandis  subject  to  any  rule  of  court  or  regula- 
tion of  the  Board  as  upon  an  appeal  from  a County  Court  to  the 
High  Court.” 

Section  76  of  The  Assessment  Act,  referred  to  in  subs.  1 of 
s.  51,  was  the  section  in  the  Act  of  1904  under  the  heading 
“Appeals  where  large  amounts  involved”  providing  for  an  appeal 
to  a board  of  County  Judges,  and  for  an  appeal  from  them  to  the 
Court  of  Appeal.  It  may  be  well  to  note  in  passing  that  while  s. 
76  of  the  Act  of  1904  provided,  in  subs.  6,  that  “An  appeal  shall 
lie  to  the  Court  of  Appeal  from  any  judgment  or  decision  of  the 
said  Judges,  or  a majority  of  them”,  subs.  3 of  s.  51  of  the  Act  of 
1906,  provides  that  “An  appeal  shall  lie  from  the  decision  of  the 
Board  under  this  section,  to  the  Court  of  Appeal  upon  all  questions 
of  law,  but  such  appeal  shall  not  lie  unless  leave  to  appeal  is  given 
by  the  said  court  upon  application  of  any  party  and  upon  hearing 
the  parties  and  the  Board”.  Provisions  for  appeals  where  large 
amounts  are  involved  are  now  to  be  found  in  s.  84  of  The  Assess- 
ment Act,  R.S.0. 1937,  c.  272.  Subs.  2 of  s.  51  of  the  Act  of  1906 
has  since  been  transferred  into  The  Assessment  Act,  and  is  now 
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subs.  5 of  s.  84  of  that  Act — the  section  under  which  the  present 
appeal  was  taken. 

In  1910,  by  c.  88  of  the  Ontario  statutes  of  that  year,  a 
number  of  amendments  were  made  in  The  Assessment  Act  of  1904. 
The  important  amendment,  for  the  purpose  of  this  present  appeal, 
is  in  s.  19,  which  is  as  follows: 

“78a.  It  is  hereby  declared  that  the  Court  of  Revision,  the 
County  Judge,  The  Ontario  Railway  and  Municipal  Board,  a 
^ Judge,  or  Judges  of  the  Court  of  Appeal,  have,  and  always  have 
had,  under  the  preceding  sections  of  this  Act,  jurisdiction  to 
determine  not  only  the  amount  of  any  assessment,  but  also  all 
questions  as  to  whether  any  persons  or  things  are  or  were  assess- 
able or  are  or  were  legally  assessed  or  exempted  from  assessment 
under  the  provisions  of  this  Act.” 

This  provision  is  now  to  be  found,  with  some  amendment,  as 
s.  87  of  the  present  Assessment  Act. 

By  s.  18  of  the  same  statute  of  1910  a right  of  appeal  was  given 
from  the  court  of  revision  to  the  Ontario  Railway  and  Municipal 
Board,  where  the  person  desiring  to  appeal  had  been  assessed 
to  an  amount  aggregating  $40,000,  and  the  Board  was  given 
certain  powers  and  duties  which  were  assigned  to  the  County 
Judge  in  cases  appealed  to  him. 

It  is  not,  I think,  important  for  the  determination  of  this 
appeal  to  follow  through  the  statutes  such  amendments  as  have 
been  made  in  the  several  provisions  dealing  with  the  cases  that 
may  be  carried  on  appeal  to  the  Board.  It  is  not  disputed  that  so 
far  as  the  Ontario  Legislature  has  the  power  to  do  it,  it  has 
authorized  the  Board  to  exercise  the  powers,  and  has  granted 
the  rights  of  appeal  as  provided  in  s.  84  of  The  Assessment  Act, 
and  has  placed  s.  87  in  The  Assessment  Act. 

The  respondent  relies  upon  both  subs.  5 of  s.  84  and  the  sec- 
tion passed  in  1910,  now  s.  87,  of  The  Assessment  Act,  as  confer- 
ring the  necessary  jurisdiction  upon  the  Board  to  make  the  order 
that  is  the  subject  of  this  appeal. 

In  1932,  by  c.  27  of  the  provincial  statutes  of  that  year,  the 
Ontario  Railway  and  Municipal  Board  was  continued  under  the 
name  “The  Ontario  Municipal  Board”  (s.  6).  The  Act  of  1932 
sets  forth  the  powers,  duties  and  jurisdiction  of  the  Ontario 
Municipal  Board  anew.  The  incorporating  statute  is  now  c.  60  of 
the  Revised  Statutes  of  Ontario,  1937,  with  some  amendments 
that  I think  are  not  material  to  this  case. 
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In  the  case  of  Toronto  Corporation  v.  York  Corporation, 
[1938]  A.C.  415,  [1938]  1 All  E.R.  601,  [1938]  1 D.L.R.  593, 
[1938]  1 W.W.R.  452,  there  is  some  discussion  of  the  Board  and 
the  nature  of  its  jurisdiction.  While  it  was  the  conclusion  of  the 
Privy  Council  that  the  jurisdiction  exercised  by  the  Board  in  that 
case  was  administrative,  some  qualifying  statements  appear  in 
the  judgment  that  have  a bearing  upon  the  present  appeal.  I 
quote  from  the  foot  of  p.  426  and  from  p.  427 : 

“Primarily,  as  has  been  said,  its  function  is  administrative. 
But  Mr.  Tilley,  for  the  appellants,  emphasized  with  much  force 
the  provisions  in  Part  III  of  the  Act,  especially  ss.  41-56,  54  and 
59,  as  indicating  that  the  Board  was  entrusted  with  the  jurisdic- 
tion and  powers  of  a Superior  Court,  and  within  the  purview  of 
those  sections  was  in  fact  constituted  a Superior  Court.  It  is 
difficult  to  avoid  the  conclusion  that,  whatever  be  the  definition 
given  to  Court  of  Justice,  or  judicial  power,  the  sections  in  ques- 
tion do  purport  to  clothe  the  Board  with  the  functions  of  a Court, 
and  to  vest  in  it  judicial  powers.  But,  making  that  assumption, 
their  Lordships  are  not  prepared  to  accept  the  further  proposition 
that  the  Board  is  therefore  for  all  purposes  validly  constituted. 
It  is  primarily  an  administrative  body;  so  far  as  legislation  has 
purported  to  give  it  judicial  authority  that  attempt  must  fail. 
It  is  not  validly  constituted  to  receive  judicial  authority  ...” 

Later  at  p.  427  is  the  following:  “The  result  is  that  such  parts 
of  the  Act  as  purport  to  vest  in  the  Board  the  functions  of  a 
Court  have  no  effect.  They  are,  however,  severable”. 

I have  already  stated  that  the  members  of  the  Board  are 
appointed  by  the  Lieutenant-Governor  in  Council  and  their  sala- 
ries are  fixed  by  and  provided  out  of  the  funds  of  the  Province, 
and  they  hold  office  during  the  pleasure  of  the  Lieutenant- 
Governor.  The  opinion  of  the  chairman  of  the  Board  shall  prevail 
on  any  question  of  law  (The  Ontario  Municipal  Board  Act,  s.  15). 
In  his  absence  the  vice-chairman  shall  exercise  his  jurisdiction  and 
powers  (s.  10).  The  Board  shall,  for  all  the  purposes  of  the  Act, 
have  all  the  powers  of  a Court  of  record,  and  shall  have  an 
official  seal,  which  shall  be  judicially  noticed  (s.  40).  The  Board 
shall,  as  to  all  matters  within  its  jurisdiction  under  the  Act,  have 
authority  to  hear  and  determine  all  questions  of  law  and  fact 
(s.  41).  Sections  43  and  44  are  both  important,  and  also  ss.  93, 
100  and  104. 
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It  is  of  some  significance,  in  considering  whether  the  Board, 
in  exercising  jurisdiction  under  The  Assessment  Act,  acts  as  an 
administrative  body  or  as  a court,  to  observe  that  while  the  appeal 
provided  for  from  the  County  Judge  to  the  Board  is  an  appeal 
on  both  law  and  facts,  the  appeal  from  the  Board  to  the  Court  of 
Appeal  is  limited  to  questions  of  law  or  the  construction  of 
a statute,  a municipal  by-law,  any  agreement  in  writing  to  which 
the  municipality  concerned  is  a party,  or  any  order  of  the  Board. 

We  have  the  Board,  at  its  origin,  given  jurisdiction  by  the 
Legislature  to  deal  with,  and  to  adjudicate  upon,  a subject-matter 
that  always,  both  before  and  after  Confederation  to  that  time, 
had  been  dealt  with  by  the  superior  Courts  in  formal  actions  as 
within  their  jurisdiction  exclusively,  subject  to  strictly  limited 
rights  of  appeal.  The  Legislature,  at  the  same  time,  has  pur- 
ported “to  clothe  the  Board  with  the  functions  of  a Court  and 
to  vest  in  it  judicial  powers”.  And  these  are  severable  from  the 
Board’s  administrative  functions  and  duties,  as  Lord  Atkin  has 
said  in  the  case  of  Toronto  Corporation  v,  York  Corporation, 
supra.  In  my  opinion  it  is  clear  that  the  Board  has  assumed, 
under  an  authority  that  the  Legislature  has  assumed  to  give  it, 
to  exercise  the  jurisdiction  of  a superior  Court,  or  a tribunal 
analogous  thereto,  in  dealing  with  the  appeal  before  it,  and  has 
made  an  order  that  it  could  make  only  if  there  had  been  observ- 
ance, in  its  members’  appointment  to  and  tenure  of  office,  of 
the  provisions  of  ss.  96,  99  and  100  of  The  British  North  America 
Act.  Without  such  observance,  the  Board  could  not,  in  my 
opinion,  exercise  jurisdiction  in  the  appeal  brought  before  it 
by  the  respondent,  and  could  not  make  the  order  now  appealed 
from. 

It  was  said  by  Lord  Blanesburgh,  referring  to  s.  96  of  The 
British  North  America  Act,  in  O.  Martineau  and  Sons,  Limited 
V.  City  of  Montreal  et  al.,  [1932]  A.C.  113  at  120,  [1932]  1 
D.L.R.  353,  [1932]  1 W.W.R.  302,  52  Que.  K.B.  542,  that: 

“ . . . it  cannot  be  doubted  that  the  exclusive  power  by 
that  section  conferred  upon  the  Governor-General  to  appoint  the 
judges  of  the  superior,  district  and  county  courts  in  each  Prov- 
ince is  a cardinal  provision  of  the  statute.  Supplemented  by 
s.  100,  which  lays  upon  the  Parliament  of  Canada  the  duty  of 
fixing  and  providing  the  salaries,  allowances  and  pensions  of 
these  judges,  and  also  by  s.  99,  which  provides  that  the  judges 
of  the  Superior  Courts  shall  hold  office  during  good  behaviour. 
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being  removable  only  by  the  Governor-General  on  address  of 
the  Senate  and  House  of  Commons,  the  section  is  shown  to  lie 
at  the  root  of  the  means  adopted  by  the  framers  of  the  statute  to 
secure  the  impartiality  and  the  independence  of  the  Provincial 
judiciary.  A Court  of  construction  would  accordingly  fail  in  its 
duty  if  it  were  to  permit  these  provisions  and  the  principle 
therein  enshrined  to  be  impinged  upon  in  any  way  by  Provincial 
legislation.” 

In  the  case  of  Toronto  Corporation  v.  York  Corporation, 
supra,  Lord  Atkin,  at  p.  426,  referred  to  the  three  sections  (96, 
99  and  100)  of  The  British  North  America  Act  as  “three  prin- 
cipal pillars  in  the  temple  of  justice”,  and  as  “not  to  be  under- 
mined”. He  also  said  that  the  independence  of  the  judges  is 
protected  by  these  provisions. 

In  the  Martineau  case,  which  was  cited  for  the  respondent 
here,  the  situation  then  existing  had  existed  at  Confederation, 
and  s.  129  of  The  British  North  America  Act  preserved  the 
authority  of  the  Province  to  maintain  it.  Section  129  plainly  does 
not  apply  to  the  case  in  hand.  No  one  at  Confederation  exer- 
cised the  jurisdiction  in  question  but  the  superior  Courts. 

In  Re  McLean  Gold  Mines  Limited  and  The  Attorney -General 
for  Ontario,  54  O.L.R.  573,  [1924]  1 D.L.R.  10,  an  order  of  the 
mining  commissioner  purporting  to  determine  an  application  for 
an  order  declaring  void,  after  patent,  the  forfeiture  of  certain 
mining  claims  for  non-payment  of  taxes,  was  set  aside  as  coram 
non  judice.  It  was  also  held  that,  as  the  mining  commissioner 
had  assumed  to  perform  a judicial  act  that  could  be  validly  done 
by  a superior  Court,  and  as  he  had  been  appointed  to  his  office 
as  mining  commissioner  by  provincial  and  not  Dominion  author- 
ity, and  ss.  96,  99  and  100  of  The  British  North  America  Act  had 
not  been  observed,  the  order  was  made  without  jurisdiction  and 
should  be  set  aside. 

A similar  situation  exists  here,  and  a similar  order  should 
be  made.  The  office  of  the  members  of  the  Board  is  not  attacked. 
All  that  we  are  concerned  with  is  the  question  of  the  Board’s 
jurisdiction  to  determine  whether  or  not  the  appellant  is  liable 
to  “business  assessment”,  or  is  exempt  therefrom.  It  was  sub- 
mitted in  argument  for  the  respondent  that  if  appellant’s  con- 
tention is  right  and  the  Board  had  no  jurisdiction  to  entertain 
the  appeal,  there  is  likewise  no  jurisdiction  in  the  Court  of  Appeal 
sitting  as  a tribunal  under  The  Assessment  Act  to  act  in  the 
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matter.  I think  that  is  not  quite  the  position.  In  my  opinion 
this  Court  can  set  aside  the  order  appealed  from,  but  it  cannot 
make  a substantive  order  of  its  own.  In  Re  Blackburn  v.  City 
of  Ottawa  (1924),  55  O.L.R.  494,  the  Court  of  Appeal  held  that 
appellants,  who  were  appealing  from  orders  of  the  Ontario  Rail- 
way and  Municipal  Board  allowing  appeals  to  the  Board  from 
the  County  Judge,  and  directing  that  the  names  of  appellants 
be  entered  on  the  assessment  and  collectors’  rolls,  had  exhausted 
their  rights  of  appeal  with  the  appeal  to  the  County  Judge,  and 
that  the  respondent,  who  had  appealed  to  the  County  Judge,  had 
also  no  right  of  appeal  beyond  the  County  Judge.  It  was,  there- 
fore, ordered  that  the  appeal  be  allowed  and  that  it  should  be 
declared  that  the  decision  of  the  County  Court  Judge  was  final 
and  not  subject  to  appeal  to  the  Board. 

It  was  the  settled  practice  in  appeals  in  County  Court  cases 
at  a time  before  provision  was  made  for  the  more  convenient 
transfer  to  a higher  Court  of  actions  that  had  been  brought  in 
the  County  Court,  but,  on  appeal,  were  found  to  be  beyond  the 
jurisdiction  of  the  County  Court,  that  the  Court  of  Appeal  would 
make  an  order  setting  aside  the  judgment  given  without  jurisdic- 
tion, and  leave  the  matter  there:  see  Sherk  v.  Evans  (1895),  22 
O.A.R.  242,  and  Powley  v.  Whitehead  (1859),  16  U.C.Q.B.  589. 

I would,  in  this  appeal,  set  aside  the  order  of  the  Ontario 
Municipal  Board,  and  would  make  no  further  direction.  In  my 
opinion  the  matter  is  not  before  this  Court  in  such  a way  that 
it  would  be  proper  that  we  should  express  an  opinion  upon  the 
merits  of  the  appellant’s  claim  to  exemption  from  “business 
assessment”.  I would  make  no  order  as  to  costs. 

Laidlaw^  Roach  and  Hope  JJ.A.  agree  with  Robertson  C.J.O. 

Hogg  J.A.: — A problem  of  very  considerable  difficulty  which, 
although  raised  on  several  occasions  in  the  past,  has  not  hereto- 
fore been  resolved,  is  again  presented  to  this  Court  under  cir- 
cumstances which  seem  to  render  it  necessary  to  endeavour  to 
find  its  solution. 

The  appeal  is  from  an  order  of  the  Ontario  Municipal  Board, 
dated  3rd  March  1949,  reversing  the  judgment  of  His  Honour 
Judge  Brickenden  of  the  County  Court  of  the  County  of  Norfolk 
and  restoring  the  decision  of  the  court  of  revision  of  the  afore- 
said county,  that  the  appellant  company  was  liable  for  business 
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assessment  for  the  year  1948,  in  connection  with  its  property  in 
the  village  of  Port  Dover,  in  the  county  of  Norfolk. 

The  appellant  company  carries  on  a business  in  the  aforesaid 
village,  which  consists  in  the  growing  and  selling  of  flowers  to 
retail  florists,  the  sale  of  nursery  stock  and  the  sale  of  certain 
articles,  such  as  fertilizers,  stakes,  and  other  florists’  supplies. 
At  one  time  the  company  raised  and  sold  certain  kinds  of  vege- 
table, but  this  activity  has  not  been  carried  on  for  several  years 
past. 

In  1948  the  local  assessor  assessed  the  appellant  company  as 
follows:  land  $2,500,  buildings  $48,300,  business  (at  25  per  cent, 
of  $50,800),  $12,700,  making  a total  of  $63,500,  which  assess- 
ment was  upheld  by  the  court  of  revision  on  appeal  by  the  com- 
pany. 

The  appellant  has  extensive  greenhouses  erected  on  its  land 
in  Port  Dover  and  owns  as  well  a farm  in  the  township  of  Wood- 
house.  The  company  gave  notice,  on  the  29th  April  1948,  of 
appeal  from  the  decision  of  the  court  of  revision  to  the  judge 
of  the  County  Court.  The  appellant  company  claimed  exemption 
from  business  assessment  on  the  ground  that  it  occupied  and 
used  its  land  as  a farm,  a market  garden  and  nursery. 

On  the  11th  November  1948  the  learned  County  Court  Judge 
delivered  judgment  setting  aside  the  assessment  which  had  been 
confirmed  by  the  court  of  revision,  in  so  far  as  the  business  of 
the  appellant  company  was  concerned,  and  holding  that  the  appel- 
lant should  be  exempt  from  business  assessment  for  the  aforesaid 
year  on  all  of  its  property  in  the  village  of  Port  Dover  “except 
that  portion  thereof  used  for  retailing  florists’  supplies”. 

Section  8(1)  of  The  Assessment  Act,  R.S.0. 1937,  c.  272,  reads 
as  follows:  “Irrespective  of  any  assessment  of  land  under  this 
Act,  every  person  occupying  or  using  land  for  the  purpose  of  any 
business  mentioned  or  described  in  this  section  shall  be  assessed 
for  a sum  to  be  called  ‘business  assessment’  to  be  computed  by 
, reference  to  the  assessed  value  of  the  land  so  occupied  or  used 
by  him”.  The  language  of  subs.  9 as  amended  by  1940,  c.  1,  s.  2, 

! and  1948,  c.  5,  s.  1(2),  is  as  follows:  “No  person  occupying  or 
using  land  as  a rooming  house,  farm,  market  garden  or  nursery 
shall  be  liable  to  business  assessment  in  respect  of  such  land.” 

An  appeal  was  taken  by  the  assessor  to  the  Ontario  Municipal 
Board,  as  authorized  by  s.  84  of  the  statute  as  amended  in  1946 
by  c.  3,  s.  21,  and  the  Board  reversed  the  order  made  by  the 
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learned  County  Court  Judge  with  respect  to  business  assessment 
and  held  that  the  appellant  company  should  be  assessed  lor 
business  assessment  at  25  per  cent.  That  part  of  the  appeal  to 
the  Board  which  involved  a request  for  an  increase  in  the  amount 
of  assessment  on  the  land  and  buildings  owned  by  the  company 
was  dismissed. 

The  principal  grounds  for  the  present  appeal  to  this  Court 
from  the  decision  of  the  Ontario  Municipal  Board  are: 

1.  That:  “The  Board  had  no  jurisdiction  to  hear  and  deter- 
mine the  matter  in  question,  not  being  constituted  as  a Court  with 
jurisdiction  over  such  a matter.” 

2.  That  the  Board  was  in  error  in  holding  that  the  appellant 
did  not  occupy  and  use  its  land  as  a farm,  a market  garden  and 
nursery,  and  in  error  in  not  holding  the  appellant  company  exempt 
from  business  assessment  according  to  the  terms  of  said  s.  8(9) 
of  The  Assessment  Act. 

The  ground  of  appeal  that  is  of  paramount  importance  is  the 
constitutional  question  of  the  power  of  the  Legislature  of  Ontario 
to  clothe  the  Ontario  Municipal  Board,  as  it  is  at  present  con- 
stituted, with  the  jurisdiction  purported  to  be  conferred  upon  it 
by  ss.  84(5)  and  87  of  The  Assessment  Act,  which  embraces  the 
question  of  the  power  of  the  Board  to  exercise  such  jurisdiction. 

The  whole  system  of  assessment  is  provided  for  by  the 
machinery  set  up  by  the  statute:  first,  the  action  taken  by  the 
assessor,  next  an  appeal  to  the  court  of  revision,  then  an  appeal 
to  the  County  Judge  and,  in  certain  cases,  a further  appeal  to 
the  Ontario  Municipal  Board  and  to  the  Court  of  Appeal.  In  so 
far  as  the  jurisdiction  of  the  Municipal  Board  is  concerned  with 
respect  to  an  assessment  appeal,  it  is  no  greater,  except  in  so  far 
as  the  amount  of  an  assessment  is  concerned,  than  that  of  the 
court  of  revision. 

It  was  said  by  Mr.  Justice  Middleton  in  Re  Gordon  and  The 
DeLaval  Company  Ltd.,  [1938]  O.R.  462  at  468,  [1938]  3 D.L.R. 
263:  “The  County  Court  Judge,  on  appeal  being  had  to  him,  could 
exercise  the  jurisdiction  of  the  Court  of  Revision  only,  and  The 
Municipal  Board  also  was  equally  limited  in  its  power.” 

Several  years  before  Confederation,  The  Consolidated  Statutes 
of  Upper  Canada,  1859,  c.  55,  by  s.  51,  provided  for  the  establish- 
ment of  a court  of  revision  which  was  given  the  powers  set  out 
in  s.  58.  This  latter  section  read:  “At  the  times  or  time  appointed, 
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the  Court  shall  meet  and  try  all  complaints  in  regard  to  persons 
being  wrongfully  placed  upon  or  omitted  from  the  Roll,  or  being 
assessed  at  too  high  or  too  low  a sum.” 

No  extension  was  made  to  this  limited  jurisdiction  until  the 
year  1910.  Prior  to  that  year  the  powers  exercised  by  a court 
of  revision  were  defined  by  Lord  Davey  in  Toronto  Railway 
Company  v.  The  City  of  Toronto,  [1904]  A.C.  809,  C.R.  [13] 
A.C.  324,  in  the  following  terms : 

“It  appears  to  their  Lordships  that  the  jurisdiction  of  the 
Court  of  Revision  and  of  the  Courts  exercising  the  statutory 
jurisdiction  of  appeal  from  the  Court  of  Revision  is  confined  to 
the  question  whether  the  assessment  was  too  high  or  too  low, 
and  those  Courts  had  no  jurisdiction  to  determine  the  question 
whether  the  assessment  commissioner  had  exceeded  his  powers 
in  assessing  property  which  was  not  by  law  assessable.” 

In  1910,  by  the  amendment  to  The  Assessment  Act,  10  Edw. 
VII,  c.  88,  s.  19,  it  was  provided  that  the  assessment  appeal 
tribunals  constituted  by  the  statute,  one  of  which  was  the  Ontario 
Railway  and  Municipal  Board,  had  power  to  determine  whether 
a person  or  a property  was  liable  to  assessment,  or  was  exempt 
from  assessment.  The  present  sections  of  The  Assessment  Act 
which  embody  this  amendment  are  s.  84(5)  and  s.  87. 

Subs.  5 of  s.  84,  which  provides  for  an  appeal  to  the  Ontario 
Municipal  Board,  reads  as  follows:  “The  Board  shall  have  power 
upon  such  appeal  to  decide  not  only  as  to  the  amount  at  which 
the  property  in  question  shall  be  assessed,  but  also  all  questions 
as  to  whether  any  persons  or  things  are  liable  to  assessment  or 
exempt  from  assessment  under  the  provisions  of  this  Act.” 
Section  87  provides:  “It  is  hereby  declared  that  the  court  of 
revision,  the  county  judge,  the  Ontario  Municipal  Board,  and 
every  court  to  which  and  every  judge  to  whom  an  appeal  lies 
under  this  Act  have  jurisdiction  to  determine  not  only  the  amount 
of  any  assessment,  but  also  all  questions  as  to  whether  any 
persons  or  things  are  or  were  assessable  or  are  or  were  legally 
assessed  or  exempted  from  assessment.” 

The  former  limited  jurisdiction  of  the  court  of  revision  in 
assessment  matters  still  exists  in  certain  of  the  other  Provinces. 

The  appellant  company  contends  that  the  above-mentioned 
sections  of  The  Assessment  Act  are  ultra  vires  of  the  Legislature 
of  the  Province  of  Ontario,  in  that  the  Legislature  has  trespassed 
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upon  the  authority  conferred  by  s.  96  of  The  British  North 
America  Act  on  the  Governor  General — who  is  given  the  power 
of  appointment  of  judges  to  the  superior,  district  and  county 
Courts — because,  or  for  the  reason  that,  the  jurisdiction  pur- 
ported to  be  conferred  upon  the  Ontario  Municipal  Board  is  such 
that  it  conforms  to  the  type  of  jurisdiction  exercised  by  the 
Courts  named  in  the  said  s.  96. 

Section  96  enacts:  “The  Governor-General  shall  appoint  the 
Judges  of  the  Superior,  District  and  County  Courts  in  each  Prov- 
ince, except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and 
New  Brunswick.” 

Section  92  of  The  B.N.A.  Act,  by  subs.  13,  gives  the  Province 
the  right  to  legislate  in  respect  to  property  and  civil  rights,  and  ■ 
by  subs.  14,  the  administration  of  justice,  including  the  constitu-  j 
tion,  maintenance  and  organization  of  provincial  Courts,  is  also  i 
placed  within  the  legislative  power  of  the  Provinces.  I 

As  was  said  in  O.  Martineau  and  Sons,  Limited  v.  City  of  \ 
Montreal  et  al,  [1932]  A.C.  113,  [1932]  1 D.L.R.  353,  [1932]  1 I 
W.W.R.  302,  52  Que.  K.B.  542,  the  powers  given  to  the  Provinces  I 
by  s.  92(13)  and  (14)  of  the  Act  have  made  it  extremely  difficult  | 
in  many  cases  to  draw  the  line  between  what  is  within  the  com-  ; 
petence  of  the  Province  under  s.  92  and  legislation  which  is  I 
beyond  its  competence  by  reason  of  s.  96. 

Section  129  provides  for  the  continuation  in  Ontario,  and  ! 
certain  of  the  other  Provinces,  of  all  laws  and  all  Courts  of  civil  i 
and  criminal  jurisdiction,  and  “all  legal  Commissions,  Powers,  j 
and  Authorities,  and  all  Officers,  Judicial,  Administrative,  and  | 
Ministerial”.  I 

The  particular  line  of  division  adopted  to  secure  the  adminis-  I 
stration  of  justice  gives  to  the  Provinces  the  power  to  constitute  j 
provincial  Courts,  but  the  judges  in  the  most  important  Courts  j 
must  be  appointed  by  the  Dominion  government,  and  it  is  con-  | 
tended  by  the  appellant  that  the  sections  of  The  Assessment  Act,  j 
with  respect  to  which  complaint  is  made,  purport  to  give  to  the 
Board  jurisdiction  which  can  only  be  exercised  by  superior,  dis- 
trict and  county  Courts,  in  other  words,  the  Province  has  at- 
tempted to  set  up  Courts  of  this  description. 

The  observation  of  Clement  in  his  work  on  the  Canadian  Con- 
stitution, 1st  ed.  1892,  is  of  interest  where  he  says  at  p.  234:  i 
“This  power  of  appointment  and  dismissal  rests  with  one  govern- 
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merit;  another  government  defines  the  duties  of  the  oflicc — an 
arrangement  certainly  unique  under  a British  constitution.” 

In  so  far  as  the  provincial  Courts  are  concerned  they  are,  by 
the  terms  of  s.  92(14)  of  The  British  North  America  Act,  which 
gives  to  the  Provinces  the  right  to  provide  for  the  machinery 
required  for  the  administration  of  justice,  except  the  procedure 
in  criminal  matters,  under  the  control  of  the  Provinces,  but 
always  subject  to  the  power  given  to  the  Dominion  of  appointing 
the  judges  of  the  Courts,  mentioned  in  s.  96.  The  jurisdiction  of 
the  Provinces  over  provincial  Courts  is  not  confined  or  limited 
to  those  that  existed  at  the  time  of  Confederation,  but  the  Prov- 
inces may  create  new  Courts  with  such  jurisdiction  and  with 
such  judicial  and  administrative  staff  as  the  provincial  Legisla- 
ture may  deem  necessary  for  the  administration  of  justice  in  the 
Province,  but  subject  to  the  judges  of  tribunals  of  a certain 
character  being  appointed,  not  by  the  Province,  but  by  the 
Dominion:  Reg.  v.  Biush  (1888),  15  O.R.  398,  4 Cart.  460;  Re  The 
Adoption  Aet  and  Other  Statutes^  1 1938 1 S.C.R.  398,  1 1938  | 3 
D.L.R.  497,  71  C.C.C.  110. 

An  appeal  which  involved  the  consideration  of  the  same  ques- 
tion as  is  now  before  the  Court,  in  so  far  as  the  validity  was 
concerned  of  certain  sections  of  the  statute  conferring  jurisdic- 
tion upon  the  Ontario  Railway  and  Municipal  Board,  which 
immediately  preceded  the  present  Board,  is  that  of  Re  Toronto 
R.W.  Co.  and  City  of  Toronto  (1918),  44  O.L.R.  381,  46  D.L.R. 
547,  24  C.R.C.  278. 

In  1917  the  Ontario  Railway  and  Municipal  Board  ordered 
the  Toronto  Railway  Company  to  place  certain  additional  cars  in 
operation  upon  its  system,  and  to  enforce  compliance  with  such 
order  the  railway  company  was  to  pay  a penalty  of  a substantial 
amount  of  money.  An  appeal  taken  by  the  company  to  the 
Appellate  Division  was  dismissed. 

In  support  of  the  appeal  it  was  contended  that  the  order  of 
the  Board  had  no  validity  for  the  same  reason  as  is  advanced  in 
support  of  the  present  appeal,  that  is  to  say,  that  the  Board  was 
a superior  Court  within  the  meaning  of  s.  96  of  The  British  North 
America  Act,  and  its  members,  not  having  been  appointed  by  the 
Governor  General,  had  no  jurisdiction  to  exercise  certain  of  the 
powers  conferred  by  the  Legislature  of  Ontario  upon  the  Board. 
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Chief  Justice  Meredith,  with  whom  the  other  members  of  the 
Court  agreed,  said  at  p.  388: 

“There  is,  however,  an  insuperable  difficulty  in  the  way  of 
the  appellant’s  success  on  this  branch  of  the  case. 

“That  it  is  not  open  to  attack,  in  a collateral  proceeding,  the 
status  of  a de  facto  Judge,  having  at  least  a colourable  title  to 
the  office,  and  that  his  acts  are  valid,  is  clear,  I think,  on  prin- 
ciple and  on  authority,  and  it  is  also  clear  that  the  proper  pro- 
ceeding to  question  his  right  to  the  office  is  by  quo  warranto 
information  . . . The  rule  is  founded  on  good  sense,  for  it  would 
be  an  intolerable  state  of  things  if,  in  the  case  of  such  a body  i 
as  the  Ontario  Railway  and  Municipal  Board,  it  should  be  held  ‘ 
that  the  Board  is  a Superior  Court,  and  the  result  would  be 
that  all  of  its  acts  were  to  be  treated  as  invalid  because  the  I 
members  of  the  Board  were  appointed  by  the  Lieutenant-  : 
Governor  in  Council  and  not  by  the  Governor-General.”  | 

The  Chief  Justice  was  of  the  opinion  that  the  Board  was  not  j 
a Court  but  an  administrative  body.  j 

Upon  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 
sub  nom.  Toronto  Railway  Company  v.  The  City  of  Toronto.^  | 
[1920]  A.C.  446,  51  D.L.R.  69,  32  C.C.C.  243,  25  C.R.C.  310, 
[1920]  1 W.W.R.  755,  the  judgment  of  the  Appellate  Division  was 
reversed  for  reasons  which.  Lord  Cave  stated,  made  it  unneces- 
sary for  the  Committee  to  hear  argument  upon  or  to  consider  > 
the  constitutional  point.  I 

The  Ontario  Municipal  and  Railway  Board  constituted  by 
R.S.O.  1914,  c.  186,  in  force  in  the  year  1918,  provided,  inter  alia, 
that  the  Lieutenant-Governor  in  Council  might  appoint  a com- 
mission composed  of  three  members  to  be  called  the  Ontario  [ 
Railway  and  Municipal  Board,  with  power  to  exercise  the  jurisdic-  j 
tion  established  by  the  statute  and  conferred  upon  it  by  other  I 
Acts.  ; 

The  jurisdiction  of  the  Ontario  Municipal  Board  as  constituted  !| 
by  The  Ontario  Municipal  Board  Act,  1932,  was  again  the  subject  | 
of  an  appeal  to  the  Privy  Council  in  Toronto  Corporation  v.  York  |j 
Corporation,  [1938]  A.C.  415,  [1938]  1 All  E.R.  601,  [1938]  1 ; 
D.L.R.  593,  [1938]  1 W.W.R.  452.  It  was  there  argued  on  behalf  ! 
of  the  appellant,  the  City  of  Toronto,  that  the  Board  was  invalidly  j 
constituted  as  being  a superior  Court  in  violation  of  ss.  96,  99  ? 

and  100  of  The  British  North  America  Act,  and  that  the  pro-  jt 
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visions  of  Part  III  of  the  Act,  especially  ss.  41  to  46  inclusive  and 
ss.  54  and  59,  indicated  that  the  Board  was  entrusted  with  the 
jurisdiction  and  powers  of  a superior  Court  and  within  the  pur- 
view of  those  sections  was  a superior  Court. 

It  was  decided  that  the  Board  was  primarily  in  “pith  and 
substance”  an  administrative  body,  and  that  certain  sections  of 
the  Act  which  purported  to  clothe  the  Board  with  the  functions 
of  a Court  and  vest  in  it  judicial  powers  were  not  within  the  field  - 
of  legislative  power  possessed  by  the  Province.  Lord  Atkin,  who 
delivered  the  judgment  of  their  Lordships,  said  at  p.  427: 

“It  is  difficult  to  avoid  the  conclusion  that,  whatever  be  the 
definition  given  to  Court  of  Justice,  or  judicial  power,  the  sections 
in  question  do  purport  to  clothe  the  Board  with  the  functions  of 
a Court,  and  to  vest  in  it  judicial  powers  . . . It  is  primarily  an 
administrative  body;  so  far  as  legislation  has  purported  to  give 
it  judicial  authority  that  attempt  must  fail  ...  so  far,  therefore, 
as  the  Act  purports  to  constitute  the  Board  a Court  of  Justice 
analogous  to  a Superior,  District,  or  County  Court,  it  is  pro  tanto 
invalid  . . . The  result  is  that  such  parts  of  the  Act  as  purport 
to  vest  in  the  Board  the  functions  of  a Court  have  no  effect.” 

It  was  held  that  these  sections  were  severable  from  that 
part  of  the  statute  conferring  administrative  powers  on  the 
Board. 

When  the  former  statute  was  revised  and  The  Ontario  Munic- 
ipal Board  Act,  1932,  was  enacted,  the  name  of  the  Board  was 
changed  to  “The  Ontario  Municipal  Board”.  It  was  still  to  be 
composed  of  three  members  to  be  appointed  by  the  Lieutenant- 
Governor  in  Council.  Section  41  provided  that  the  Board  for  the 
purposes  of  the  Act  should  have  the  powers  of  a court  of  record. 
By  s.  42  it  was  provided  that  the  Board  should,  as  to  all  matters 
within  its  jurisdiction  under  the  Act,  have  authority  to  hear 
and  determine  all  questions  of  law  and  fact.  Section  43  provided 
that  the  Board  should  have  exclusive  jurisdiction  “in  all  cases 
and  in  respect  of  all  matters  in  which  jurisdiction  is  conferred 
on  it  by  this  Act  or  by  any  other  general  or  special  Act”.  Under 
the  terms  of  s.  44  a general  jurisdiction  and  power  was  given 
to  the  Board  to  hear  applications,  make  orders  and  perform  such 
functions  and  duties  as  were  conferred  upon  or  assigned  to  it  by 
statute  or  statutory  authority.  By  s.  45  the  Board  was  given 
certain  of  the  powers,  rights  and  privileges  vested  in  the  Supreme 
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Court.  Section  45  dealt  with  the  jurisdiction  of  the  Board  con- 
ferred upon  it  by  the  provisions  of  any  letters  patent.  By  the 
provisions  of  s.  54  the  Board  was  given  certain  general  powers 
with  respect  to  the  enforcement  of  orders  made  by  it  and  s.  59 
was  concerned  with  powers  of  inspection  and  production  and  the 
summoning  of  witnesses. 

The  said  ss.  41  to  46  inclusive,  ss.  54  and  59  of  The  Ontario 
Municipal  Board  Act,  1932,  are  similar  to  ss.  40  to  45  inclusive, 
53  and  58  of  the  present  Ontario  Municipal  Board  Act,  R.S.O. 
1937,  c.  60. 

The  functions  exercised  by  the  court  of  revision  under  those 
sections  of  The  Assessment  Act  which  provided  for  appeals  from 
assessment  were  held  to  be  judicial  as  long  ago  as  the  year  1878. 
In  Tobey  et  al.  v.  Wilson  et  al.,  43  U.C.Q.B.  230,  Armour  J.  said 
at  p.  234:  “The  Court  of  Revision  is  the  creature  of  the  statute 
constituting  it,  and  its  jurisdiction  is  limited  to  the  exercise  of 
the  powers  expressly  given  to  it  by  the  statute.  Its  function  is 
judicial,  and  is  to  ‘try  all  complaints  in  regard  to  persons  wrong- 
fully placed  upon  or  omitted  from  the  roll,  or  assessed  at  too 
high  or  too  low  a sum’:  32  Vic.  ch.  36,  sec.  58,  O.” 

It  is  obvious  that  the  matters  with  which  ss.  84(5)  and  87 
of  The  Assessment  Act  are  concerned  require  the  exercise  of 
judicial  functions. 

Much  light  is  thrown  upon  the  question  now  under  considera- 
tion by  the  recent  appeal  to  the  Judicial  Committee  of  the  Privy 
Council  in  Labour  Relations  Board  of  Saskatchewan  v.  John 
East  Iron  Works,  Limited,  [1949]  A.C.  134,  [1948]  4 D.L.R. 
673,  [1948]  2 W.W.R.  1055,  where  it  was  held  that  the  Labour 
Relations  Board  of  Saskatchewan,  set  up  by  s.  4 of  the  Saskatche- 
wan Trade  Union  Act,  1944,  as  amended,  was  not  such  as  to 
constitute  it  a Court  within  s.  96  of  The  British  North  America 
Act  and  was  not  analogous  to  a superior,  district  or  county  Court. 
In  referring  to  ss.  96  to  100,  inclusive,  of  The  British  North 
America  Act,  Lord  Simonds,  who  delivered  the  judgment  of  the 
Judicial  Committee,  said  at  p.  145: 

“For,  whatever  doubts  may  at  one  time  have  been  enter- 
tained, two  propositions  cannot  now  be  challenged,  (1)  that  it  is 
not  only  courts  which  are  designated  ‘superior’  or  ‘district’  or 
‘county’  courts  that  are  within  the  ambit  of  the  sections  that 
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have  been  cited,  (2)  that  not  all  tribunals  which  exercise  judicial 
power  are  within  their  ambit.” 

He  further  stated  that  even  if  the  issue  which  was  raised 
before  the  Labour  Relations  Board  could  be  regarded  as  the 
exercise  of  a judicial  power,  it  was  not  analogous  to  the  issues 
which  were  entertained  by  the  Courts  before  Confederation  and 
the  jurisdiction  exercised  by  the  Board  was  not  analogous  to  that 
of  a superior,  district  or  county  Court. 

Reference  was  made  by  Lord  Simonds  to  the  judgment  in 
Toronto  Corporation  v.  York  Corporation , supra,  in  the  following 
language,  at  p.  151:  “It  is  not  impossible,  as  Toronto  Corporation 
V.  York  Corporation  illustrates,  for  a body  to  be  validly  estab- 
lished for  administrative  purposes  and  yet  to  be  unconstitutionally 
clothed  with  a judicial  power.” 

Lord  Simonds  further  said  in  the  John  East  Iron  Works 
appeal:  “Finally,  in  Re  the  Adoption  Act  [supra']  it  fell  to  the 
Supreme  Court  of  Canada  to  determine  the  constitutionality  of 
a number  of  Acts  which  beyond  question  purported  to  vest 
judicial  power  in  various  judicial  officers  to  be  designated  by  the 
Lieutenant-Governor  in  Council.  In  point  of  substantive  law 
the  subject-matter  of  these  Acts  lay  within  the  legislative  power 
of  the  Provinces  just  as  does  the  subject-matter  of  the  present 
appeal.  The  question  then  was,  whether  the  judicial  bodies  thus 
established  were  courts  within  the  intendment  of  s.  96,  and  the 
answer  was  in  the  negative.  It  was  sufficient  for  the  purpose  of 
that  case  for  the  learned  Chief  Justice  to  pose  this  question, 
‘Does  the  jurisdiction  conferred  upon  magistrates  under  these 
statutes  broadly  conform  to  a type  of  jurisdiction  generally  exer- 
cisable by  courts  of  summary  jurisdiction  rather  than  the  jurisdic- 
tion exercised  by  courts  within  the  purview  of  s.  96?’  And  answer- 
ing that  question  in  the  affirmative  to  pronounce  for  the  validity 
of  the  statutes  . . . But  they  [their  Lordships]  would  prefer 
to  put  the  question  in  another  way,  which  may  be  more  helpful 
in  the  decisions  of  similar  issues,  namely,  ‘Does  the  jurisdiction 
conferred  by  the  Act  on  the  appellant  board  broadly  conform  to 
the  type  of  jurisdiction  exercised  by  the  superior,  district  or 
county  courts?’  ” 

With  respect  to  the  appeal  now  before  this  Court,  the  language 
of  Lord  Simonds  may  be  adopted,  for  in  point  of  substantive  law 
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the  subject  matter  of  the  sections  of  The  Assessment  Act,  now 
under  review,  are  within  the  legislative  power  of  the  Province. 

The  judgment  of  Chief  Justice  Duff  in  Re  The  Adoption  Act 
and  Other  Statutes,  supra,  is  an  exposition  of  the  law  upon  this 
subject  which  was  received  with  an  expression  of  high  approval 
by  the  Judicial  Committee  in  the  John  East  Iron  Works  case. 
The  issue  in  the  reference  to  the  Supreme  Court  of  Canada  was, 
in  brief,  whether  certain  judges  of  the  County  Courts,  magis- 
trates, and  justices  of  the  peace  had  authority  to  perform  the 
functions  vested  in  them  respectively  by  the  Legislature  of  the 
Province  of  Ontario,  by  the  several  statutes  which  were  under 
review  by  the  Court,  one  of  which  was  The  Adoption  Act,  R.S.O. 
1937,  c.  218. 

The  Chief  Justice  of  Canada  expressed  the  opinion  that  The 
British  North  America  Act  provided  for  the  continuance  of 
Courts  possessing  civil  jurisdiction  which  were  not  within  the 
scope  of  s.  96  and  concerning  the  powers  of  which  the  Provinces 
had  exclusive  authority  by  virtue  of  s.  92(14).  He  said  at  p.  414: 

“My  view  of  the  effect  of  s.  96  as  regards  such  courts  existing 
at  the  date  of  Confederation  (that  is  to  say,  outside  the  scope 
of  that  section)  is  this:  the  provinces  became  endowed  with 
plenary  authority  under  s.  92(14),  but,  a province  is  not  em- 
powered to  usurp  the  authority  vested  exclusively  in  the  Dominion 
in  respect  of  the  appointment  of  judges  who,  by  the  true  intend- 
ment of  the  section,  fall  within  the  ambit  of  s.  96,  or  to  enact 
legislation  repugnant  to  that  section;  and  it  is  too  plain  for 
discussion  that  a province  is  not  competent  to  do  that  indirectly 
by  altering  the  character  of  existing  courts  outside  that  section 
in  such  a manner  as  to  bring  them  within  the  intendment  of  it 
while  retaining  control  of  the  appoinment  of  the  judges  presiding 
over  such  courts.  That,  in  effect,  would  not  be  distinguishable 
from  constituting  a new  court  as,  for  example,  a Superior  Court, 
within  the  scope  of  section  96  and  assuming  power  to  appoint  the 
judge  of  it.” 

In  view  of  the  opinions  expressed  in  the  two  appeals  to  which 
reference  has  just  been  made,  the  observation  of  Mr.  Justice 
Riddell  in  French  v.  McKendrick,  66  O.L.R.  306,  [1931]  1 D.L.R, 
696,  is  in  point:  “ ...  it  may,  indeed,  be  sometimes  a question 
whether  the  extension  of  jurisdiction  [by  provincial  legislation] 
might  not  make  a Court,  a ‘Superior’  Court”. 
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Because  of  the  limited  powers  of  the  court  of  revision,  as  it 
formerly  existed,  if  a person  was  not  subject  to  assessment  by 
the  municipality  purporting  to  assess  him,  or  if  property  was 
exempt  from  assessment,  relief  was  sought  and  granted  by  an 
action  brought  for  a declaration  that  the  person,  or  property, 
was  not  assessable,  and  for  an  injunction,  and  sometimes  by  action 
of  replevin,  or  to  recover  the  amount  of  taxes  sought  to  be  im- 
posed by  the  assessment  of  persons  who  were  exempt  under  the 
statute.  Such  actions  were  brought  in  the  superior  Courts  prior 
to,  and  subsequent  to.  Confederation:  Great  Western  Railway 
Company  v.  Rouse  (1857),  15  U.C.Q.B.  168;  Scragg  v.  The  City 
of  London  (1867),  26  U.C.Q.B.  263,  affirmed  28  U.C.Q.B.  457; 
The  Great  Western  Railway  Co.  v.  Rogers  (1869),  29  U.C.Q.B. 
245;  Nickle  v.  Douglas  (1874),  35  U.C.Q.B.  126,  affirmed  37 
U.C.Q.B.  51. 

In  Watt  V.  City  of  London  (1892),  19  O.A.R.  675,  affirmed 
sub  nom.  The  City  of  London  v.  George  Watt  d Sons  (1893),  22 
S.C.R.  300,  Mr.  Justice  Burton  said  at  p.  678:  “If  the  assessor 
had  power  to  assess,  and  the  Court  of  Revision  and  County  Judge 
had  jurisdiction  of  the  subject  matter,  it  would  be  altogether 
immaterial  how  utterly  and  manifestly  erroneous  might  be  their 
decision;  the  decision  would  not  be  a nullity,  and  could  not, 
therefore,  be  collaterally  impeached  or  reviewed.  On  the  other 
hand,  if  they  proceeded  without  jurisdiction,  it  is  quite  unimpor- 
tant how  regular  the  proceedings  might  be,  the  decision  would 
be  void  to  all  intents  and  purposes,  and  every  court  would  be 
bound  so  to  declare.” 

In  Canadian  Oil  Fields  Co.  v.  Village  of  Oil  Springs  (1907), 
13  O.L.R.  405,  an  action  was  brought  for  a declaration  that  a cer- 
tain assessment  by  the  defendant  upon  the  plaintiffs  was  illegal 
and  for  an  injunction  restraining  the  defendant  from  enforcing 
it.  Anglin  J.,  one  of  the  members  of  a Divisional  Court,  said  at 
p.  411: 

“Although  the  court  of  revision  is,  subject  to  appeal,  the 
appropriate  and,  in  fact,  the  only  forum  in  which  the  taxpayer  can 
seek  redress  for  an  assessment  excessive  in  amount,  the  owner 
of  property  not  liable  to  taxation  and  which  has  been  illegally 
assessed  is  entitled  to  ask  this  Court  to  relieve  him  of  the  burden 
thus  improperly  imposed.” 
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Some  of  these  cases  were  before  Confederation  and  all  of 
them  were  prior  to  the  year  1910. 

In  Village  of  Hagersville  v.  Hambleton,  61  O.L.R.  327,  [1927] 

4 D.L.R.  1044,  Mr.  Justice  Middleton  made  reference  to  the  fact 
that  when,  in  the  year  1904,  the  appeal  in  Toronto  Railway  Com- 
pany V.  The  City  of  Toronto,  supra,  was  decided,  the  court  of 
revision  had  no  power  to  enter  into  the  question  of  the  right  to 
assess.  He  said  at  p.  330:  “The  courts  given  by  statute  the  right 
to  hear  an  appeal  from  the  Court  of  Revision  had  no  greater  j 
jurisdiction.  For  this  reason  the  question  of  the  right  of  the 
municipality  to  assess  at  all  could  always  be  raised  in  any  court 
in  which  the  validity  of  the  assessment  was  attacked.  This  was 
the  whole  basis  of  the  decision  in  that  case.” 

I have  referred  to  the  nature  of  the  relief  sought  in  earlier 
times  and  the  Courts  in  which  actions  for  such  relief  were 
brought,  because  of  the  able  argument  advanced  by  Mr.  Magone 
that  the  functions  performed  by  the  assessment  tribunals  in 
pursuance  of  ss.  84(5)  and  87  of  the  Act  were  not  performed  by  | 
a superior  Court  prior  to  Confederation  and  that,  therefore,  the  | 
provincial  Legislature  has  power  to  confer  such  jurisdiction  upon  j 
officials  appointed  in  pursuance  of  provincial  enactments.  But 
superior  Courts  did  entertain  actions  for  relief  from  illegal  as- 
sessments. 

However,  I think  this  appeal  must  be  determined  upon  the 
exposition  of  the  law  as  it  is  to  be  found  in  the  judgments  of  j 
the  Judicial  Committee  of  the  Privy  Council.  j 

The  decision  of  the  Privy  Council  in  Toronto  Corporation  v.  j 
York  Corporation,  supra,  is  contrary  to  the  judgment  of  this 
Court  delivered  by  Meredith  C.J.O.  in  Re  Toronto  R.W.  Co.  and 
City  of  Toronto,  supra.  The  latter  judgment  asserted,  in  no  un- 
certain language,  that  the  powers  conferred  upon  the  Ontario  j 
Railway  and  Municipal  Board,  similar  to  though  more  limited  in  j 
extent  than  those  of  a judicial  character  given  to  the  present 
Board,  were  valid  and  that,  in  any  event,  proceedings  which 
attacked  the  right  of  the  Province  as  infringing  s.  96  of  The 
British  North  America  Act  could  be  taken  only  by  quo  warranto 
information.  This  opinion  as  to  the  nature  of  the  proceedings 
was  not  the  view  held  by  the  Privy  Council  in  Toronto  Corporation 
V.  York  Corporation,  where  the  appeal  was  entertained  where  a j 
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similar  issue  was  involved,  although  the  matter  was  not  originally 
instituted  by  qiio  warranto  proceedings. 

My  conclusions  upon  the  matters  to  which  I have  referred 
may  be  summarized  as  follows: 

(1)  The  questions  to  be  determined  under  ss.  84(5)  and  87 
of  The  Assessment  Act  are  judicial  questions  such  as  are  normally 
considered  and  decided  by  Courts  of  justice. 

(2)  A branch  or  part  of  such  jurisdiction  as  would  fall  within 
those  sections  declared  to  be  invalid  in  Toronto  Corporation  v. 
York  Corporation  is  such  as  is  purported  to  be  conferred  upon 
the  present  Board  by  s.  84(5)  of  The  Assessment  Act. 

(3)  The  opinion  of  this  Court  in  Re  Toronto  R.W.  Co.  and 
City  of  Toronto  in  1918,  that  proceedings  of  the  nature  of  those 
of  the  present  appeal  can  only  be  instituted  by  quo  warranto 
information,  must  be  held  to  be  overruled  by  the  judgment  of 
the  Privy  Council  in  Toronto  Corporation  v.  York  Corporation. 

(4)  The  decision  in  Toronto  Corporation  v.  York  Corporation, 
although  it  appears  to  be  subject  to  certain  criticism  in  both  Re 
The  Adoption  Act  and  Other  statutes  and  the  John  East  Iron 
Works  appeal,  is  not  overruled  by  the  Privy  Council  in  the  latter 
case.  That  it  is  considered  to  state  the  law  applicable  to  a board 
constituted  as  was  the  Ontario  Municipal  Board  under  the  1932 
Act,  is  shown  by  the  words  of  Lord  Simonds:  “It  is  not  impos- 
sible, as  Toronto  Corporation  v.  York  Corporation  illustrates, 
for  a body  to  be  validly  established  for  administrative  purposes 
and  yet  to  be  unconstitutionally  clothed  with  judicial  power.” 

(5)  The  constitution  and  jurisdiction  of  the  present  Board 
are  similar  to  those  of  the  Board  involved  in  Toronto  Corporation 
V.  York  Corporation. 

(6)  Because  of  the  decision  in  Toronto  Corporation  v.  York 
Corporation,  it  is  my  opinion  that  the  question  propounded  by 
their  Lordships  in  the  John  East  Iron  Works  case,  which  I have 
already  quoted,  must  be  answered  in  the  affirmative  in  so  far  as 
the  jurisdiction  given  to  the  Board  by  the  sections  of  The  Assess- 
ment Act  involved  in  this  appeal  is  concerned.  This  Court  does 
not  purport  to  make  any  pronouncement  or  decision  upon  any 
other  activities  of,  or  other  jurisdiction  conferred  upon,  the 
Ontario  Municipal  Board. 

(7)  It  is  not  within  the  legislative  power  of  the  provincial 
Legislature  to  confer  on  the  Board,  the  members  of  which  are 
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appointed  by  the  Government  of  Ontario,  the  jurisdiction  pur- 
ported to  be  given  to  it  by  ss.  84(5)  and  87  of  The  Assessment  I 
Act,  or  for  the  Board  to  exercise  such  jurisdiction.  j 

(8)  As  to  the  implication  that  if  the  Municipal  Board  had  j 

no  jurisdiction  to  hear  the  appeal  in  question,  this  Court  also  i 

would  be  without  jurisdiction  to  do  so,  it  is  to  be  observed  that  i 

the  appeal  involves  the  validity  of  those  sections  of  The  Assess-  | 

ment  Act  conferring  jurisdiction  on  the  Court  and  until  it  has 
been  decided  that  the  Court  has  not  jurisdiction,  the  Court  is  ■ 
bound  to  entertain  the  claim  for  relief  set  up  by  the  appeal:  i 

Kaufman  et  al.  v.  McMUlen,  [1939]  O.W.N.  415,  [1939]  3 D.L.R.  j 
446,  per  Rose  C.J.H.C.  at  p.  422. 

It  is  not  pertinent,  in  view  of  the  aforesaid  conclusions,  to  i 
consider  the  other  ground  of  appeal.  j 

For  the  reasons  given  I think  the  appeal  should  be  allowed  | 
and  the  order  of  the  Ontario  Municipal  Board  set  aside.  J 

Because  of  the  nature  of  the  appeal,  I think  there  should  be  | 
no  costs. 

Appeal  allowed. 

Solicitor  for  the  appellant:  W.  MacGaw  Macdonald,  Port 
Dover. 
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[McRUER  C.J.H.C.] 

Gruen  Watch  Company  of  Canada  Limited  et  aL  v* 

The  Attorney^General  of  Canada* 

Judgments  and  Orders — Declaratory  Judgments — Action  against  Crown 
— Revenue  of  Crown  Affected — The  Judicature  Act,  R.S.O.  1937,  c. 
100,  s.  15(b) — Discretion  of  Court — Principles  Governing  Exercise  of 
Discretion. 

Under  s.  15(b)  of  The  Judicature  Act,  as  well  as  in  its  inherent  jurisdic- 
tion as  one  of  the  King’s  Courts  of  justice,  the  Supreme  Court  of 
Ontario  has  jurisdiction  to  grant  a declaratory  judgment  in  a proper 
case  involving  the  rights  of  the  subject  with  reference  to  the  exercise 
by  persons  holding  office  under  the  Crown  in  the  right  of  the  Dominion 
of  power  not  authorized  by  statute.  Greenlees  v.  Attorney  General  for 
Canada,  [1945]  O.R.  411  (affirmed  in  the  result  [1946]  O.R.  90);  Board 
V.  Board,  [1919]  A.C.  956;  Attorney-General  for  Ontario  v.  Attorney- 
General  for  Canada,  [1931]  O.R.  5,  applied.  But  a declaratory  judg- 
ment, where  no  incidental  relief  is  sought,  is  not  given  as  of  right  in 
all  cases  where  the  circumstances  may  warrant  it.  It  is  given  only  in 
the  exercise  of  a judicial  discretion.  It  is  not,  however,  correct  to  say 
that  in  no  case  will  the  Court  grant  a declaration  that  may  affect 
the  revenues  of  the  Crown.  China  Navigation  Company,  Limited  v. 
Attorney-General,  [1932]  2 K.B.  197,  considered.  The  right  of  recourse 
to  the  Courts  is  a valuable  safeguard  for  the  subject  against  any 
arbitrary  attempt  to  exercise  unauthorized  administrative  power, 
and  judges  should  not  be  reluctant  to  exercise  their  discretion  when 
a declaration  will  afford  some  protection  to  the  subject  against  such 
an  invasion  of  his  rights.  Simmonds  v.  Newport  Abercorn  Black  Vein 
Steam  Coal  Company,  Limited,  [1921]  1 K.B.  616;  Hanson  v.  Radcliffe 
Urban  District  Council,  [1922]  2 Ch.  490,  referred  to. 

I Taxation — Dominion  Excise  and  Sales  Tax — Effect  of  Budget  Resolutions 
— Subsequent  Retroactive  Legislation — Regulations  by  Minister — 
The  Excise  Tax  Act,  R.S.C.  1927,  c.  179  (as  amended),  s.  99. 

It  is  a custom  of  long  standing  according  to  British  parliamentary 
I practice  to  give  effect  to  new  taxes  upon  the  introduction  of  the 
budget  resolution,  or  on  a day  named  in  the  resolution.  This  is  done 
on  the  assumption  that  a bill  embodying  the  resolution  will  become 
law  by  the  concurrence  of  the  other  two  branches  of  the  legislature. 

. The  Minister  has  no  power,  under  s.  99  of  The  Excise  Tax  Act,  to  impose 
t taxes  by  regulation,  or  to  alter  the  existing  base  of  a tax.  His  sole 

' power  is  to  make  such  regulations  as  “he  deems  necessary  or  advis- 
able for  carrying  out  the  provisions  of  [the]  Act”.  The  Minister 

under  s.  99  exercises  delegated  powers,  and  an  administrative  body 

exercising  such  powers  is  confined  in  every  case  to  the  express 
‘ authority  delegated  to  it.  In  no  case  is  the  exercise  of  delegated 
j authority  more  carefully  scrutinized  than  where  it  is  claimed  that  it 
gives  a right  to  impose  a financial  burden  on  the  subject.  Attorney- 
General  V.  Wilts  United  Dairies,  Limited  (1921),  37  T.L.R.  884  at 
885,  applied. 

I Statutes — When  Statute  to  be  Pleaded — Statute  Declaring  Existing  Law, 
• Passed  while  Action  Pending. 

It  is  not  necessary  to  plead  a statute  which  purports  only  to  declare 
i what  the  law  is  to  be  deemed  to  have  been.  Dawkins  v.  Baron  Penrhyn 
\ (1878),  4 App.  Cas.  51;  The  K.V.P.  Company  Limited  v.  McKie  et  al., 

[1949]  S.C.R.  698,  considered.  The  Court  must  give  full  effect  to  such 
a statute,  even  if  it  is  not  pleaded  and  even  if  it  is  passed  while  the 
action  is  pending.  Florence  Mining  Co.,  Limited  v.  Cobalt  Lake  Mining 
Co.,  Limited  (1909),  18  O.L.R.  275,  affirmed  43  O.L.R.  474,  applied. 

Pleadings — Matters  Arising  after  Close  of  Pleadings — Necessity  for 
' Amendment  if  these  Matters  to  be  Relied  on  at  Trial. 

28— [1950]  O.R. 
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Cases  must  be  decided  on  the  issues  on  the  record,  and  if  it  is  desired  to  ' 
raise  other  issues  they  must  be  placed  on  the  record  by  amendment. 
Blay  V.  Pollard  and  Morris,  [1930]  1 K.B.  628  at  634,  applied.  Although  ; 
the  Rules  of  Practice  and  Procedure  contain  no  provision  similar  to 
the  English  O.  24,  rr.  2 and  3,  which  expressly  provide  for  amend-  < 
ments  to  allege  matters  arising  after  a pleading,  yet  Rules  142,  143, 
144  and  671  are  sufficient  to  permit  such  amendments.  Accordingly, 
if  one  party  desires  to  rely  at  trial  on  matters  that  have  arisen  since 
the  close  of  the  pleadings,  he  must  amend  his  pleadings  to  set  up 
those  matters.  In  re  Robinson’s  Settlement]  Gant  v.  Hobbs,  [1921]  1 
Ch.  717  at  728,  applied. 

An  action  for  declarations,  fully  set  out  in  the  reasons  for 
judgment. 

20th,  21st  and  22nd  February  1950.  The  action  was  tried  i 
by  McRuer  C.J.H.C.  without  a jury  at  Toronto. 

John  Jennings,  K.C.,  and  R.  D.  Jennings,  for  the  plaintiffs.  ] 
J.  D.  Arnup,  K.C.,  for  the  defendant. 

] 

15th  May  1950.  McRuer  C.J.H.C.: — The  plaintiffs  in  this  ! 
action  have  been  engaged  for  many  years  in  the  importation  of  j 
watch  movements  from  abroad.  They  import  or  purchase  in  i 
Canada  watch  cases  adapted  to  the  particular  movements  im-  ; 
ported,  and  by  a very  simple  operation  performed  by  unskilled  | 
labour,  taking  only  a very  few  minutes  at  an  expense  of  from  1.25  | 
to  3.6  cents  each,  the  watch  movement  is  placed  in  the  case  and  a | 
watch  ready  for  sale  is  produced.  In  some  cases  wrist-bands,  I 
bracelets  or  brooches  are  attached  to  the  watch  case  for  the  per-  * 
sonal  convenience  of  the  purchasers.  The  plaintiffs  do  not  manu-  i 
facture  either  watch  movements  or  watch  cases.  > 

At  the  opening  of  the  trial  counsel  for  the  plaintiffs  advised  i 
the  Court  that  the  Gruen  Watch  Company  of  Canada  Limited,  i 
Canadian  Elgin  Watch  Company  Limited,  Cyma  Watch  Ltd.  and  | 
Longines-Wittnauer  Co.  of  Canada  withdrew  from  further  par-  : 
ticipation  in  the  action.  As  to  these  plaintiffs  the  action  will  be  | 
dismissed  without  costs.  I 

The  relief  claimed  in  this  action  is:  | 

“(a)  A Declaration  . . . that  there  is  no  excise  tax  upon  | 
watch  movements,  watch  cases,  wrist-bands  or  bracelets  or  dis-  j 
play  cases;  j| 

“(b)  A Declaration  that  the  Plaintiffs  and  each  of  them  is  || 
entitled  to  have  watch  movements,  watch  cases,  wrist-bands  or 
bracelets  or  display  cases  shipped  to  them  from  abroad  passed  i 
through  Customs  and  delivered  to  the  particular  importer  in  i 
each  case  without — !! 
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“(i)  such  importer  taking  out  a manufacturer’s  or  excise 
license;  or 

“(ii)  such  importer  paying  any  excise  tax  at  the  time  of 
the  entry  of  watch  movements,  watch  cases,  wrist-bands  or 
bracelets,  but  upon  payment  of  the  eight  per  centum  (8%)  sales 
tax  on  the  import  price; 

“(c)  A Declaration  that  there  is  no  excise  tax  upon  display 
cases; 

“(d)  A Declaration  that  the  Regulation  set  forth  in  Circular 
No.  906-C  of  the  Department  of  National  Revenue,  which  Circular 
is  dated  the  nineteenth  day  of  April  1949,  is  made  without  any 
legal  authority  for  the  making  and  is  invalid  and  not  binding  upon 
the  Plaintiffs  or  any  of  them.” 

The  circumstances  giving  rise  to  this  action  are  in  some 
respects  very  unusual. 

Under  The  Customs  Tariff,  R.S.C.  1927,  c.  44,  as  amended,  a 
customs  duty  of  15  per  cent,  is  levied  on  the  importation  of 
watch  movements,  25  per  cent,  on  watch  cases,  and  30  per  cent, 
on  watches.  Up  to  the  22nd  March  1949,  to  this  was  added  a 
sales  tax  of  8 per  cent,  on  the  duty-paid  value,  which  was  payable 
by  the  importer  on  importation. 

Under  s.  140(1)  of  The  Excise  Tax  Act,  R.S.C.  1927,  c.  179, 
as  amended  down  to  and  including  12-13  Geo.  VI  (1948),  c.  50, 
provision  was  made  for  a retail  purchase  tax  in  respect  of  the 
goods  mentioned  in  Schedule  VI  thereof  at  the  rates  set  opposite 
the  various  items  in  the  schedule.  Where  such  goods  were  im- 
ported into  Canada  by  the  consumer  or  user  the  tax  was  com- 
puted on  the  duty-paid  value  and  payable  on  importation.  When- 
ever the  goods  were  manufactured  or  produced  in  Canada  or 
were  imported  into  Canada,  and  delivered  to  the  consumer  or  user, 
the  tax  was  computed  on  the  sale  price.  Item  1 of  Schedule 
VI  was  as  follows:  “Clocks  and  watches  adapted  to  household 

or  personal  use twenty-five 

per  cent”.  To  this  item  certain  exceptions  were  made  which  are 
irrelevant  to  be  considered  in  this  action. 

On  the  evening  of  the  22nd  March  1949  the  Minister  of 
Finance  introduced  into  the  House  of  Commons  the  budget  which 
contained  the  following  resolution: 

“Resolved  that  it  is  expedient  to  introduce  a measure  to  amend 
The  Excise  Tax  Act  and  to  provide,  effective  on  and  after  March 
23,  1949  . . . 
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“2.  That  the  retail  purchase  tax  be  repealed  and  replaced 
by  an  excise  tax  of  10  per  cent,  payable  by  the  manufacturer  or  ] 
importer,  on  all  articles  now  subject  to  the  retail  purchase  tax.” 
(The  italics  are  mine.) 

If  this  resolution  had  had  the  immediate  effect  of  amending 
the  law  the  result  would  have  been  that  the  retail  purchase  tax 
of  25  per  cent,  on  ‘‘watches  adapted  to  household  or  personal 
use”  would  have  been  repealed  and  there  would  have  been  sub- 
stituted therefor  an  excise  tax  of  10  per  cent,  payable  by  the 
manufacturer  or  importer  of  “watches  adapted  to  household  | 
or  personal  use”.  But  there  was  nothing  in  the  budget  resolution 
to  indicate  that  alterations  in  the  statute  were  contemplated  to 
make  the  provisions  of  s.  80(1)  applicable  so  that  the  tax  would 
be  payable  upon  delivery  of  the  goods  to  the  purchaser.  The  level 
on  which  the  tax  was  to  be  imposed  was  left  in  some  doubt.  | 

It  has  been  a custom  of  long  standing  according  to  British 
parliamentary  practice  to  give  effect  to  new  taxes  upon  the  intro-  | 
duction  of  the  budget  resolution,  or  a day  named  in  the  resolution.  i 
This  is  on  the  assumption  that  a bill  embodying  the  resolution  i 
wiU  become  law  by  the  concurrence  of  the  two  other  branches  of  | 
the  legislature.  “If  such  concurrence  be  withheld,  the  resolution 
becomes  inoperative,  and  the  duties  levied  by  anticipation  must 
be  repaid  to  the  parties  from  whom  they  had  been  collected”: 
Todd,  Parliamentary  Government  in  England,  2nd  ed.  1887,  vol  1,  | 

p.  793.  This  matter  was  discussed  in  the  British  House  of  1 
Commons  on  the  29th  June  1848  (Hansard,  3rd  series,  vol.  99, 
p.  1316),  where  the  Attorney-General  stated  that:  “If  the  House 
of  Commons  resolved  that  a given  duty  should  be  imposed  upon 
goods  before  they  were  entered  for  home  consumption,  it  was 
fairly  to  be  presumed  (and  the  practice  proceeded  upon  the  pre- 
sumption) that  the  House  would  pass  a Bill  founded  upon  that 
resolution;  and,  as  the  Bill  related  to  a matter  of  money,  it  was  ! 
not  supposed  that  the  other  House  would  interfere  with  the  i| 
resolution.  The  Government  would  therefore  give  an  order  to  I 
officers  to  act  on  that  resolution.  He  admitted  that  an  action  j 
would  lie,  but  before  it  would  be  ripe  for  investigation  the  Act  | 
of  Parliament  would  have  received  Her  Majesty’s  assent  that  j 
from  and  after  the  5th  of  July  such  and  such  duties  should  be  | 
levied,  and  that  would  be  a perfect  answer  to  the  action.”  A | 
member  is  recorded  to  have  stated  that  he  “recollected  when  no  i 
duty  was  payable  upon  corn  for  a day  or  two;  and  that  the  ! 
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decision  of  the  court  in  a case  in  which  it  had  nevertheless  been 
levied  was,  that  not  only  the  duty  should  be  refunded,  but  all  loss 
and  detriment  suffered  by  the  party  should  be  made  good  by 
the  Government  also.”  (I  have  been  unable  to  find  this  case 
reported  in  the  law  reports.)  The  Attorney-General  explained 
this  case  on  the  ground  that  there  was  a mistake  in  drawing  up 
the  resolution,  by  which  an  interval  of  one  day  had  elapsed  be- 
tween the  expiry  of  the  old  duties  and  the  imposition  of  the  new, 
and  the  Government  having  levied  duty  upon  corn  entered  upon 
that  one  day  was  obliged  by  the  Court  to  refund  it.  He  went  on  to 
state  that:  “If  the  resolution  had  gone  back  to  the  moment  when 
the  old  duty  expired,  that  would  have  been  a perfect  defence.” 

The  matter  was  again  discussed  in  the  British  House  of 
Commons  on  the  17th  February  1860  (Hansard,  3rd  series,  vol. 
156,  p.  1274).  The  question  arose  out  of  a treaty  with  France 
and  a resolution  agreeing  not  to  impose  export  duties  on  coal. 
Sir  Hugh  Cairns  raised  the  question  as  to  what  would  be  the 
position  if  the  Emperor  of  France  declined  to  accept  the  treaty. 
He  stated:  “In  the  meantime  we  should  have  repealed  our  duties, 
because  we  all  know  that  the  passing  of  Resolutions  upon  the 
Customs  Acts  is,  for  all  practical  purposes,  an  immediate  repeal 
of  duties.  By  so  doing  we  should  have  placed  these  trades,  and 
all  others  dependent  upon  them,  in  a position  from  which  it  will 
be  difficult  to  extricate  themselves.” 

To  this  Lord  John  Russell  replied:  “I  cannot  suppose  that 
the  hon.  and  learned  Gentleman  imagines  that  Resolutions  of 
this  House,  so  far  as  the  levying  of  duties  is  concerned,  have  the 
power  of  an  Act  of  Parliament.”  Sir  Hugh  Cairns  contended  that 
“for  all  practical  purposes”  they  had,  to  which  Lord  John  Russell 
replied: 

“I  cannot  conceive  that  anyone,  especially  a constitutional 
lawyer,  can  suppose  that,  should  Parliament  be  prorogued  without 
any  Bill  being  passed  to  alter  these  duties,  a mere  Resolution  of 
this  House  could  effect  them.  Should  that  be  the  case,  the  whole 
matter  would  fall  to  the  ground,  and  the  duties  would  not  be 
reduced.” 

On  the  23rd  April  1863  (Hansard,  3rd  series,  vol.  170,  p.  636) 
the  Chancellor  of  the  Exchequer  stated  that  the  uniform  course 
for  many  years  had  been  that  the  reduction  of  duties  should  not 
be  postponed  beyond  the  time  when  the  resolution  was  intro- 
duced into  the  House. 
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The  Canadian  Parliament  was  dissolved  on  the  30th  April  j 
without  either  adopting  the  budget  resolution  or  passing  any 
legislation  with  reference  to  the  tax  changes.  i 

The  immediate  interpretation  put  on  the  budget  resolution 
by  the  administrative  officials  of  the  Department  of  National  i 
Revenue  was  that  there  should  be  collected  by  the  Collector  of 
Customs  from  the  importer  of  watch  movements  and  watch  cases, 
at  the  time  of  import,  an  excise  tax  of  10  per  cent,  calculated  on  ! 
the  duty-paid  value.  ' 

For  at  least  three  weeks  following  the  introduction  of  the  1 
budget  resolution  the  plaintiffs  imported  large  quantities  of  watch 
movements  and  paid  the  excise  tax  of  10  per  cent,  thereon,  but  j 
contended  that  they  were  not  manufacturers  of  watches.  There 
would  not  appear  to  be  any  authority,  and  it  is  not  argued  that 
there  was  any  authority,  by  practice  or  otherwise,  for  the  depart- 
mental officials  to  demand  an  excise  tax  of  10  per  cent,  on  the 
importation  of  watch  movements. 

On  the  13th  April  A.  F.  MacMillan,  signing  for  the  Deputy  i 
Minister,  in  a letter  distributed  to  collectors  and  addressed  to 
The  Goldsmiths’  Company  of  Canada,  Ltd.  referred  to  the  new  ; 
excise  tax  of  10  per  cent,  as  “moved  back  to  the  manufacturer’s  j 
level,  or  on  importation,  as  applicable,  but  the  tax  will  apply  on 
sale  by  the  manufacturer  in  Canada  or  on  importation  on  the 
Customs  duty-paid  value,  as  the  case  may  be”.  The  letter  con-  ! 
tinned : i 

“With  the  change  in  the  tax,  the  Department  will  hold  that  ! 
the  person  firm  or  corporation  purchasing  or  importing  move-  ' 
ments  and/or  cases  and  assembling  them  into  watches  is  a | 
‘manufacturer  or  producer’,  required  to  operate  under  both  | 
manufacturers’,  excise  and  sales  tax  licences  and  to  account  j 
for  these  taxes,  10%  and  8%  respectively,  on  the  selling  price  to  j 
the  purchaser  in  Canada.  j 

“By  operation  of  the  above  licences,  however,  it  will  be  per-  j 
missible  to  obtain  the  movements  and/or  cases  without  excise  or  I 
sales  taxes,  on  quotation  of  the  registered  numbers  of  these  j 
licences  on  purchase  orders  or  Customs  import  entries,  as  the  case  || 
may  be,  and  the  certificate  that  they  are  to  be  used  in  the  manu-  j 
facture  of  taxable  goods  for  sale  ...”  | 

On  the  19th  April  the  Minister  of  National  Revenue,  purport-  | 
ing  to  act  under  the  provisions  of  s.  99  of  The  Excise  Tax  Act,  | 
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made  the  following  regulations  effective  on  and  after  the  2nd 
May: 

“On  and  after  May  2nd,  1949,  any  person  who  assembles  clock 
or  watch  movements  into  cases  therefor,  and  who  adds  any  attach- 
ment, of  metal,  leather,  plastic  or  any  other  material  or  com- 
bination thereof  to  a new  watch,  will  be  regarded  as  the  manu- 
facturer or  producer  of  the  clock  or  watch,  as  the  case  may 
be  ...  . 

“Persons  who  become  manufacturers  or  producers  of  the 
articles  mentioned  above  will  be  required,  as  from  the  date  men- 
tioned, to  account  for  the  sales  and  excise  taxes  on  these  goods 
on  the  regular  list  selling  price  to  ordinary  retailers  who  do  not 
obtain  cash,  quantity  or  other  special  discounts,  less  a discount 
of  20%,  the  respective  taxes  to  apply  on  the  remainder.  Where 
sales  are  not  made  to  retailers  in  the  regular  and  ordinary  course 
of  business,  but  to  users  or  consumers  only,  the  taxes  may  be 
accounted  for  on  the  selling  price  to  the  consumer  or  user  less  a 
discount  of  50%,  the  respective  taxes  to  apply  on  the  remainder. 

“Where  watches  . . . are  placed  in  display  or  other  cases 
by  the  manufacturer,  the  sales  and  excise  taxes  apply  on  the  total 
selling  price  of  the  article  including  the  case,  whether  the  case 
be  invoiced  separately  or  not.” 

Section  99(1)  of  The  Excise  Tax  Act  provides  as  follows: 

“The  Minister  of  Finance  or  the  Minister  of  National  Revenue, 
as  the  case  may  be,  may  make  such  regulations  as  he  deems  neces- 
sary or  advisable  for  carrying  out  the  provisions  of  this  Act.” 

These  regulations  in  effect  attempted  to  establish  a base  of 
taxation  which  was  different  from  that  which  had  been  in  effect 
prior  to  the  23rd  March,  as  well  as  the  base  put  into  effect  after 
the  23rd  March.  They  also  purported  to  change  the  incidence  of 
the  tax. 

The  plaintiffs  had  imported  and  put  into  inventory  large 
quantities  of  watch  movements  prior  to  the  23rd  March  1949, 
upon  which  they  had  paid  the  lawful  customs  duty  of  15  per  cent., 
and  sales  tax  calculated  on  the  duty-paid  value,  and  had  likewise 
on  and  after  the  23rd  March  1949  imported  and  put  into  inventory 
large  quantities  of  watch  movements  on  which  they  had  paid  on 
importation  the  customs  duty  and  sales  tax  plus  a 10  per  cent, 
excise  duty  reckoned  on  the  duty-paid  value. 

Following  the  effective  date  of  the  regulations  the  depart- 
mental officials  required  the  plaintiffs  to  account  for  an  excise 
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tax  of  10  per  cent,  and  a sales  tax  of  8 per  cent,  on  the  regular  | 
list  selling  price  to  ordinary  retailers  and  the  selling  price  to  the  1 

customer  or  user,  as  the  case  might  be,  subject  to  the  discounts  | 
set  out,  and  to  take  out  manufacturers’  and  excise  licences  before  ■ 
they  could  pass  watch  movements  through  customs. 

There  are  several  terms  of  the  regulations  that  require  par- 
ticular consideration: 

(a)  They  purport  to  define  “a  manufacturer  or  producer”  ! 

for  the  purposes  of  taxation.  ; 

(b)  The  word  “producer”  is  introduced  although  it  is  not  to  i 
be  found  in  the  budget  resolution. 

(c)  As  I have  stated  they  purport  to  establish  a base  of 
taxation  for  both  sales  tax  and  excise  tax. 

(d)  Under  the  second  paragraph  above  quoted  they  purport 
to  require  manufacturers  or  producers  to  account  for  excise  and 
sales  taxes  according  to  list  selling  prices  (subject  to  allowances 
for  discount),  but  do  not  specify  on  what  event  the  tax  is  to 
become  payable  (i.e.,  delivery  to  the  consumer) , while  the  third 
paragraph  contemplates  a sale  before  the  tax  becomes  payable.  j 

Under  s.  80(1)  of  The  Excise  Tax  Act  certain  taxes  are  i 
imposed  with  respect  to  goods  “manufactured  or  produced  in  | 
Canada”  and  delivered  to  the  purchaser  thereof.  These  goods 
are  set  out  in  Schedules  I and  II  of  the  Act  but  do  not  include 
“watches  adapted  to  household  or  personal  use”.  Subs.  2 of  s.  80, 
provides  that  where  goods  shown  in  Schedules  I and  II  are  “manu- 
factured or  produced  and  sold  in  Canada,  such  excise  tax  shall  i 
be  paid  by  the  manufacturer  or  producer  at  the  time  of  delivery 
of  such  goods  to  the  purchaser  thereof”.  } 

It  would  therefore  appear  that  these  regulations  were  made  j 
in  an  attempt  to  bridge  a hiatus  that  existed  between  the  budget 
resolution  and  the  passing  of  supporting  legislation,  and  in  con- 
templation of  the  dissolution  of  Parliament. 

After  some  negotiations  with  the  Ministers  of  Finance  and 
National  Revenue,  the  plaintiffs  issued  a writ  on  the  7th  May  1949 
for  the  relief  claimed  and  on  the  23rd  May  the  statement  of  claim 
was  delivered.  The  statement  of  defence  is  dated  in  blank  but 
purports  to  have  been  delivered  in  September  1949.  Issue  was 
joined  on  the  19th  September  1949,  and  the  action  was  set  dov\Ti 
for  trial  on  the  20th  September  1949. 

The  plaintiffs  contend  that  their  business  was  put  in  great 
confusion  by  reason  of  having  paid  an  excise  tax  of  10  per  cent. 
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on  watch  movements  imported  between  the  23rd  March  and  the 
2nd  May  and  being  faced  with  a regulation  that  purported  to 
impose  a tax  on  them  based  on  the  “regular  list  selling  price 
to  ordinary  retailers”  or  the  sale  price  to  consumers  or  users,  as 
the  case  might  be,  subject  to  certain  discounts,  as  well  as  a 
similar  tax  on  the  sale  of  goods  out  of  stock  imported  prior  to  the 
23rd  March  1949. 

The  confusing  nature  of  the  situation  is  best  illustrated  by  a 
simple  hypothetical  example.  On  importation  by  a plaintiff  im- 
porter of  watch  movements  of  a duty-paid  value  of  $10,000,  on 
1st  April  there  would  be  levied  a sales  tax  of  $800  and  an  excise 
tax  of  $1,000.  These  goods  would  therefore  have  been  taken  into 
stock  at  $11,800.  If  there  was  a mark-up,  after  discounts,  of  50 
per  cent.,  the  selling  price  would  be  $17,700.  If  the  goods  were 
kept  in  inventory  until  after  2nd  May  the  plaintiffs  would  have 
to  account  for  a further  sales  tax  of  $1,416  and  a further  excise 
tax  of  $1,770,  or  a total  excise  and  sales  tax  of  $4,986.  Quite 
apart  from  the  effect  of  the  retroactive  legislation,  which  I shall 
discuss  later,  it  was  not  argued,  nor  can  I see  that  it  could  be 
argued,  that  there  was  any  legal  basis  for  this  pyramiding  of 
taxation.  In  fairness,  it  was  suggested  in  argument  that  there 
were  some  negotiations  being  carried  on  with  the  Department 
of  National  Revenue  for  adjustment.  The  exact  nature  of  these 
negotiations  was  not  disclosed  in  evidence  but  negotiations  that 
' are  now  in  progress  cannot  affect  the  legal  decision  that  I have 
to  make. 

After  the  publication  of  the  regulation  of  19th  April  1949  the 
plaintiffs  objected  very  strongly  to  taking  out  manufacturers’  or 
excise  licences  pursuant  to  the  provisions  of  The  Excise  Tax 
Act,  as  the  Department  required  them  to  do.  Under  the  form 
supplied  for  this  purpose  a statutory  declaration  was  required  to 
be  made  on  behalf  of  the  applicant  that  he  was  a hona  fide 
manufacturer  or  producer  of  the  goods  named  therein.  This,  it 
was  contended,  they  could  not  do,  as  they  took  the  position  that 
jthe  assembly  of  a watch  movement  into  a watch  case  was  neither 
manufacturing  nor  producing  a watch.  It  was  argued  that  the 
I fact  that  these  licences  were  required  has  some  bearing  on  the 
-question  whether  a declaratory  judgment  should  be  given,  as  has 
|the  fact  that  the  budget  resolution  was  interpreted  in  one  way 
for  a considerable  period  of  time,  followed  by  a regulation  of  no 
validity. 
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Counsel  for  the  defendant  did  not  argue  that  s.  99  of  The 
Excise  Tax  Act  gives  to  the  Minister  authority  to  impose  taxes 
by  regulation.  In  fact,  I could  not  find  in  his  argument  any 
serious  contention  that  these  regulations  had  any  validity  what- 
ever. The  power  conferred  on  the  Minister  is  to  make  regulations 
confined  to  what  “he  deems  necessary  or  advisable  for  carrying 
out  the  provisions  of  this  Acf’  (the  italics  are  mine) . This  does 
not  give  the  Minister  power  to  amplify  the  law,  defining  who  are 
manufacturers  of  watches  or  who  may  be  producers  of  watches 
adapted  to  household  or  personal  use,  nor  does  it  give  the  Minister 
power  to  fix  the  base  of  taxation.  This  must  be  done  by  legislative 
authority.  The  Minister  no  doubt  would  have  power  to  make  a 
regulation  requiring  those  who  were  in  fact  manufacturers  or 
producers  of  articles  subject  to  excise  tax  to  take  out  excise  or 
manufacturers’  licences.  This  would  be  a regulation  which  he 
might  deem  necessary  for  the  carrying  out  of  the  provisions  of 
the  Act,  but  that  is  not  the  nature  of  the  regulations  of  the  19th 
April.  I find  the  regulations  were  ultra  vires  of  the  Minister 
under  the  Act. 

The  Minister  acting  under  s.  99  of  The  Excise  Tax  Act  exer- 
cises delegated  powers.  It  is  for  the  legislative  body  to  decide 
in  every  case  what  power  is  to  be  delegated  to  any  administrative 
body,  and  in  each  case  the  administrative  tribunal  is  confined 
to  the  express  authority  delegated  to  it  and  to  the  authority 
that  may  arise  by  necessary  implication.  In  no  case  is  the  exer- 
cise of  the  delegated  authority  more  carefully  scrutinized  than 
in  the  case  where  it  is  claimed  that  it  gives  a right  to  impose 
any  financial  burden  on  the  subject.  This  principle  was  stated 
with  emphasis  by  Scrutton  L.J.  in  Attorney -General  v.  Wilts 
United  Dairies,  Limited  (1921),  37  T.L.R.  884  at  885: 

“It  is  conceivable  that  Parliament,  which  may  pass  legislation 
requiring  the  subject  to  pay  money  to  the  Crown,  may  also 
delegate  its  powers  of  imposing  such  payments  to  the  Executive, 
but  in  my  view  the  clearest  words  should  be  required  before  the 
Courts  hold  that  such  an  unusual  delegation  has  taken  place  . . . 
Particularly  where  the  sums  to  be  paid  to  the  Crown  are  to  be  paid 
as  a condition  of  obtaining  a licence  to  exercise  the  ordinary 
rights  of  a subject  should  the  clearest  words  be  required.” 

It  was  also  stated  by  Atkin  L.J.  at  p.  886,  where  he  prefaced  a 
discussion  of  the  Bill  of  Rights  by  saying: 
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“No  power  to  make  a charge  upon  the  subject  for  the  use  of 
the  Crown  could  arise  except  by  virtue  of  the  prerogative  or  by 
statute,  and  the  alleged  right  under  the  prerogative  was  disposed 
of  finally  by  the  Bill  of  Rights  (1  W.  and  M.,  sess.  2,  c.  2).” 

The  regulation  of  the  Minister  being  invalid,  it  would  seem 
clear  that  at  the  date  of  the  close  of  the  pleadings  there  was  no 
liability  on  the  plaintiffs  to  pay  an  excise  tax  on  watches,  watch 
movements,  watch  cases,  wrists-bands,  bracelets  or  display  cases 
on  importation  or  on  any  other  transaction  with  respect  to  them, 
as  there  was  in  fact  no  statutory  provision  for  such  a tax.  It  is 
equally  clear  that  at  the  time  of  the  close  of  the  pleadings  the 
plaintiffs  were  entitled  to  have  watch  movements,  watch  cases, 
wrist-bands  or  bracelets  or  display  cases  passed  through  customs 
and  delivered  to  them  as  importers  upon  payment  of  the  regular 
customs  duties  and  sales  tax  and  without  taking  out  manufac- 
turers’ or  excise  licences  under  the  provisions  of  The  Excise  Tax 
Act. 

The  business  of  the  plaintiffs  being  greatly  hampered  by 
reason  of  the  fact  that  they  could  not  clear  watch  movements 
without  taking  out  the  manufacturers’  and  excise  licences  re- 
quired as  they  could  not  honestly  make  the  declarations  that  the 
applications  for  these  licences  required,  the  departmental  officials 
finally  compromised  by  permitting  them  to  take  out  licences  with- 
out making  the  offensive  declarations. 

The  position  taken  by  the  defendant  in  the  pleadings  is  that 
the  plaintiffs  were  manufacturers  of  watches  within  the  meaning 
of  The  Excise  Tax  Act,  that  the  regulations  of  the  19th  April 
were  validly  enacted  pursuant  to  the  provisions  of  s.  99  of  The 
Excise  Tax  Act,  and  that  the  sales  tax  was  imposed  on  the  sale 
prices  of  watches  manufactured  by  the  plaintiffs  under  ss.  85  and 
86  of  The  Excise  Tax  Act.  This  had  not  been  the  position  taken 
prior  to  the  22nd  March.  The  question  at  once  arises — ^by  what 
authority  was  the  status  of  the  plaintiffs  changed  for  the  purpose 
of  taxation  between  the  22nd  March  and  the  19th  September 
’ 1949? 

Upon  a new  Parliament  assembling  in  September  there  was 
introduced  in  due  course  An  Act  to  Amend  The  Excise  Tax  Act, 
1 13  Geo.  VI,  2nd  sess.,  c.  21.  The  effect  of  the  amending  statute  as 
related  to  the  issues  in  this  action  is: 

(a)  To  bring  watches  adapted  to  household  or  personal  use 
(with  exceptions  irrelevant  to  this  issue)  under  Part  XI  of  the 
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Act  and  subject  to  the  provisions  of  s.  80  imposing  an  excise  tax 
of  10  per  cent,  where  they  are  manufactured  or  produced  in 
Canada  and  delivered  to  a purchaser. 

(b)  To  make  watches,  like  all  other  goods,  if  produced  or 
manufactured  in  Canada  subject  to  an  8 per  cent,  sales  tax  when 
delivered  to  a purchaser,  etc.  (subject  to  the  exceptions  contained 
in  s.  86  of  The  Excise  Tax  Act) . 

Sections  5 and  7 of  the  amending  Act  define  a manufacturer 
or  producer  for  the  purpose  of  levying  the  excise  and  sales  taxes 
in  identical  terms: 

“5.  Section  eighty  of  the  said  Act  is  amended  by  re-number-  | 
ing  subsection  seven  thereof  as  subsection  five,  by  repealing  sub- 
section nine  thereof  and  by  adding  thereto  the  following  sub- 
section : 

“ ‘(6)  Where  a person  has,  in  Canada, 

“ ‘ (a)  put  a clock  or  watch  movement  into  a clock  or  watch 
case, 

“ ‘(b)  put  a clock  or  watch  movement  into  a clock  or  watch  i 
case  and  added  a strap,  bracelet,  brooch  or  other  accessory 
thereto,  or  i 

“‘(c)  set  or  mounted  one  or  more  diamonds  or  other  precious  ; 
stones,  real  or  imitation,  in  a ring,  brooch  or  other  article  of  | 
jewellery,  | 

he  shall,  for  the  purposes  of  this  Part,  be  deemed  to  have  manu- 
factured or  produced  the  watch,  clock,  ring,  brooch  or  other 
article  of  jewellery  in  Canada.’  ” 

Under  the  provisions  of  the  Act  the  retail  purchase  tax  of  25  ' 
per  cent,  is  repealed  and  the  imposition  of  the  tax  of  10  per  cent,  I 
on  watches  “adapted  to  household  or  personal  use”  is  made  effec-  ! 
tive  as  of  the  23rd  March  1949.  i 

Sections  5 and  7,  defining  a manufacturer  or  producer,  are  ■ 
declared  to  come  into  force  as  of  the  10th  November  1949. 

I think  the  result  of  this  legislation  is  to  make  those  who  i 
manufactured  or  produced  “watches  adapted  to  household  or 
personal  use”  (excluding  certain  exceptions)  and  delivered  them 
to  a purchaser  between  the  22nd  March  and  the  10th  November 
1949,  liable  to  pay  an  excise  tax  of  10  per  cent,  and  sales  tax 
pursuant  to  the  provisions  of  ss.  80  and  86  of  The  Excise  Tax  Act. 
The  effect  of  the  provision  that  ss.  5 and  7 should  come  into  effect 
as  of  the  10th  November  1949  for  the  purposes  of  this  case  is 
to  leave  it  open  to  the  Court  to  decide  whether  the  other  retro- 
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active  provisions  of  the  statute  in  fact  apply  to  the  plaintiffs. 
Although  the  plaintiffs  do  not  ask  for  such  a declaration  it  is  of 
first  importance  to  consider  whether  they  in  fact  manufactured 
or  produced  “watches  adapted  to  household  or  personal  use”  from 
the  23rd  March  to  the  10th  November  so  as  to  be  liable  to  pay 
the  excise  and  sales  tax  according  to  the  retroactive  amendment 
of  December  1949. 

The  words  “manufactured  or  produced”  as  used  in  ss.  80  and 
86  of  The  Excise  Tax  Act  are  not  exhaustively  defined,  nor  are 
the  words  “manufacturer  or  producer”.  Section  2(c)  provides 
that  “manufacturer  or  producer  shall  include”  certain  persons, 
and  s.  80(7)  likewise  provides  that  “manufactured”  and  “pro- 
duced” shall  apply  to  certain  articles,  but  by  no  reading  of 
the  statute  can  it  be  implied  that  these  definitions  are  all-inclusive. 

In  Robinson  v.  The  Local  Board  for  Barton-Eccles  (1883), 
8 App.  Cas.  798  at  801,  the  Earl  of  Selborne  adopts  the  language 
of  Baron  Huddleston  in  Baker  v.  The  Mayor ^ etc.,  of  Portsmouth 
(1877),  3 Ex.  D.  13,  who,  in  considering  the  words  “shall  apply  to 
and  include”  as  used  in  a certain  statute,  said:  “An  interpreta- 
tion clause  of  this  kind  is  not  meant  to  prevent  the  word  receiving 
its  ordinary,  popular,  and  natural  sense  whenever  that  would 
be  properly  applicable;  but  to  enable  the  word  as  used  in  the 
Act,  when  there  is  nothing  in  the  context  or  the  subject-matter 
to  the  contrary,  to  be  applied  to  some  things  to  which  it  would 
not  ordinarily  be  applicable.” 

In  Reg.  v.  Hermann  (1879),  4 Q.B.D.  284  at  288,  Lord  Cole- 
ridge said:  “The  words  ‘shall  include’  are  not  identical  with, 
or  put  for,  ‘shall  mean’.  The  definition  does  not  purport  to  be 
complete  or  exhaustive.  By  no  means  does  it  exclude  any  inter- 
pretation which  the  sections  of  the  Act  would  otherwise  have,  it 
merely  provides  that  certain  specified  cases  shall  be  included.” 

See  also  Ricard  v.  Lord,  [1941]  S.C.R.  1,  [1941]  1 D.L.R. 
536,  and  Craies  on  Statute  Law,  4th  ed.  1936,  pp.  192-4. 

Therefore,  in  deciding  whether  the  plaintiffs  during  the  period 
under  consideration  “manufactured”  or  “produced”  in  Canada 
“watches  adapted  to  household  or  personal  use”,  I must  apply 
those  words  in  their  “ordinary,  popular  and  natural  sense”. 

In  The  King  v.  Vandeweghe  Limited,  [1934]  S.C.R.  244, 
[1934]  3 D.L.R.  57,  Duff  C.J.  said  at  p.  248:  “The  words 

‘produced’  and  ‘manufactured’  are  not  words  of  any  very  precise 
meaning,  and,  consequently,  we  must  look  to  the  context  for  the 
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purpose  of  ascertaining  their  meaning  and  application  in  the 
provisions  we  have  to  construe.” 

I cannot  find  that  the  simple  operation  of  putting  a watch 
movement  into  a watch  case  is  “manufacturing”  a watch  in  the 
“ordinary,  popular  and  natural  sense”  of  the  word,  but  I feel 
clear  that  the  plaintiffs  “produced”  watches  “adapted  to  house- 
hold or  personal  use”.  It  may  well  be  that,  as  counsel  for  the 
plaintiffs  argued,  the  movement  as  imported  in  the  tin  or  alumi- 
num case  will  keep  time  and  could  be  used  as  a watch.  This 
would  be,  however,  with  great  inconvenience.  It  is  not  a watch 
“adapted  to  household  or  personal  use”  as  the  term  is  used  in 
its  ordinary  and  popular  sense,  and  the  movement  in  the  alumi- 
num case  would  be  quite  unsaleable  as  such.  In  fact,  to  give 
effect  to  this  argument  would  be  to  hold  that  for  the  purpose  of 
clearing  the  movements  through  the  customs  they  should  be 
considered  for  the  purposes  of  The  Customs  Tariff  and  s.  86  of 
The  Excise  Tax  Act  to  be  watches.  I therefore  find  that  for  the 
purposes  of  The  Excise  Tax  Act  the  watch  movements  as  imported 
were  not  watches.  That  being  so,  the  inescapable  conclusion  is 
that  the  plaintiffs,  by  importing  the  movements  and  placing  them 
in  watch  cases  so  that  they  might  be  convenient  and  saleable  for 
personal  use  as  watches,  were  producers  of  watches  adapted  to 
household  or  personal  use  and  are  therefore  now  liable  to  pay 
excise  tax  and  sales  tax,  pursuant  to  the  retroactive  provisions 
of  the  amendment  of  the  10th  December  1949,  on  deliveries  made 
to  purchasers  on  and  after  the  23rd  March  1949. 

Counsel  for  the  plaintiffs  contends  that  the  rights  of  the 
parties  should  be  judged  as  of  the  date  of  the  close  of  the  pleadings 
and  that  the  defendant  should  not  be  permitted  to  take  advantage 
of  the  statute  of  December  1949,  because  no  application  has  been 
made  to  the  Court  for  leave  to  amend  the  statement  of  defence, 
by  pleading  the  statute.  Quite  irrespective  of  what  I shall  say 
as  to  other  matters  that  I think  should  have  been  pleaded,  I 
do  not  think  there  is  any  legal  foundation  for  this  contention. 
Apart  from  our  Rules  of  Practice,  the  principles  to  be  applied 
with  reference  to  pleading  a statute  are  set  out  with  concise 
clarity  in  Dawkins  v.  Baron  Penrhyn  (1878),  4 App.  Cas.  51.  In 
that  case  the  question  was  whether  the  point  could  be  taken  on 
demurrer  that  the  plaintiff’s  title  had  been  extinguished  by  reason 
of  The  Statute  of  Limitations  applicable  to  real  property.  Lord 
Cairns  distinguishes  between  those  cases  where  a defendant  de- 
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sires  to  shelter  himself  behind  The  Statute  of  Frauds  or  The 
Statute  of  Limitations  in  personal  actions  and  a statute  extin- 
guishing a right.  In  cases  where  The  Statute  of  Limitations  may 
be  applicable  the  cause  of  action  remains,  although  six  years  have 
passed,  and  it  is  not  predicated  that  the  defendant  will  appeal  to 
the  statute  for  his  protection.  In  the  case  where  The  Statute 
of  Frauds  may  be  applicable  the  statute  must  be  pleaded  because 
it  never  can  be  predicated  beforehand  that  a defendant  who  may 
shelter  himself  under  The  Statutes  of  Frauds  desires  to  do  so. 
In  the  case  of  real  property  the  plaintiff  has  to  state  his  title  and 
where  on  the  face  of  the  plaintiff’s  pleading  the  law  says  that  his 
title  is  extinguished  the  point  can  be  taken  on  demurrer  without 
pleading  The  Statute  of  Limitations. 

At  p.  66  Lord  O’Hagan  said:  “It  is  also  to  be  observed,  as  was 
mentioned  by  my  noble  and  learned  friend  on  the  woolsack,  that, 
at  law,  the  pleading  of  the  statute,  in  order  to  shew  the  suspension 
of  liability,  was  a matter  of  discretion  and  of  choice.  It  was  quite 
a different  thing  from  pleading  it,  with  reference  to  real  property, 
where  it  would  operate  as  a complete  transfer  of  title  from  one 
person  to  another,  and  as  an  absolute  extinction  of  a right.” 

In  The  K.V.P.  Company  Limited  v.  McKie  et  ah,  [1949]  S.C.R. 
698,  [1949]  4 D.L.R.  497,  the  Supreme  Court  of  Canada  was 
called  upon  to  consider  a statute  passed  following  the  judgment 
of  the  Court  of  Appeal  for  Ontario  but  before  the  hearing  of  the 
appeal  in  the  Supreme  Court.  While  the  question  was  decided 
under  the  provisions  of  s.  46  of  The  Supreme  Court  Act,  R.S.C. 
1927,  c.  35,  which  provides  that  the  Court  may  dismiss  an  appeal 
or  give  the  judgment  which  the  Court  whose  decision  appealed 
from  should  have  given,  and  the  Court  held  that  the  statute  in 
question  not  having  been  in  existence  at  the  time  the  judgment 
of  the  Court  of  Appeal  was  given,  the  Supreme  Court  had  no 
jurisdiction  to  give  judgment  based  on  the  statute  passed  during 
the  interval,  it  was  not  suggested  that  it  would  have  been  neces- 
sary to  plead  the  statute.  Kerwin  J.  at  p.  701  points  out:  “The 
1949  Act  is  not  an  enactment  declaratory  of  what  the  law  was 
deemed  to  be”.  I take  it  from  this  phrase  that  the  Court  would 
have  felt  compelled  to  apply  the  1949  Act  if  it  had  been  an 
enactment  declaratory  of  what  the  law  was  deemed  to  have  been 
at  the  time  the  Court  of  Appeal  gave  judgment. 

The  1949  amendment  to  The  Excise  Tax  Act  is  a declaration 
of  the  general  law  effective  on  and  after  the  23rd  March  1949 
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(with  the  exception  of  ss.  5 and  7),  and  I think  I must  give  full  \ 
effect  to  it  irrespective  of  the  fact  that  it  is  not  pleaded  and  irre-  | 
spective  of  the  fact  that  it  was  passed  while  this  action  was  j 
pending:  Florence  Mining  Co.^  Limited  v.  Cobalt  Lake  Mining  | 
Co.,  Limited  (1909),  18  O.L.R.  275,  affirmed  43  O.L.R.  474,  C.R.  | 
[1911]  2 A.C.  412.  I 


In  the  light  of  these  conclusions  the  question  now  arises  as 
to  whether  any  declaratory  judgment  ought  to  be  given  in  the 
circumstances. 

Section  15(h)  of  The  Judicature  Act,  R.S.O.  1937,  c.  100, 
provides:  “No  action  or  proceeding  shall  be  open  to  objection 
on  the  ground  that  a merely  declaratory  judgment  or  order  is 
sought  thereby,  and  the  Court  may  make  binding  declarations 
of  right,  whether  any  consequential  relief  is  or  could  be  claimed 
or  not.” 


( 


The  provisions  of  this  statute  were  considered  by  my  learned 
brother  Hogg  in  a carefully  reasoned  judgment  in  an  action  j 
against  the  Attorney-General  for  Canada,  in  Greenlees  v.  Attor- 
ney-General for  Canada,  [1945]  O.R.  411  at  422  et  seq.,  [1945] 

2 D.L.R.  641,  808.  While  this  portion  of  the  judgment  may  be 
obiter,  it  deals  with  and  discusses  the  principles  developed  in 
many  of  the  relevant  cases,  and  the  learned  judge  concludes  that 
if  the  facts  of  that  case  had  warranted  it  a declaratory  judgment  i 
against  the  Crown  in  the  right  of  the  Dominion  might  have  been  j 
given.  In  the  Court  of  Appeal,  [1946]  O.R.  90,  [1946]  1 D.L.R. 
550,  the  Chief  Justice  of  Ontario  at  p.  96  appears  to  have  ex- 
pressed some  doubt  as  to  whether  a declaratory  judgment  should 
have  been  given  had  the  facts  of  that  particular  case  warranted  j 
a finding  that  the  plaintiff  was  a minister  of  the  gospel  (the  ! 
question  of  fact  in  dispute).  At  p.  428  Mr.  Justice  Hogg  holds  j 
that  ss.  18  and  19  of  The  Exchequer  Court  Act,  R.S.C.  1927,  c.  34,  j 
apply  to  such  actions  as  are  the  subject  of  a petition  of  right,  | 
and  that  it  having  been  held  that  a petition  of  right  is  not  an  j 
appropriate  means  of  obtaining  a merely  declaratory  judgment  | 
against  the  Crown,  such  a suit  does  not  come  within  The  Ex-  |j 
chequer  Court  Act.  That  being  so,  to  what  Court  might  the  | 
plaintiffs  in  this  case  go?  The  judges  of  the.  High  Court  of  | 
Justice  for  Ontario  have  inherited  their  jurisdiction  as  the  judges  j 
of  the  King’s  Courts  of  justice  as  it  was  first  exercised  under  i 

I 

British  rule  in  Canada. 
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In  Board  v.  Board,  [1919]  A.C.  956,  48  D.L.R.  13,  [1919]  2 
W.W.R.  940,  Viscount  Haldane  said  at  p.  962:  “If  the  right  exists, 
the  presumption  is  that  there  is  a Court  which  can  enforce  it,  for 
if  no  other  mode  of  enforcing  it  is  prescribed,  that  alone  is 
sufficient  to  give  jurisdiction  to  the  King’s  Courts  of  justice.  In 
order  to  oust  jurisdiction  it  is  necessary,  in  the  absence  of  a special 
law  excluding  it  altogether,  to  plead  that  jurisdiction  exists  in 
some  other  Court.” 

In  Attorney -General  for  Ontario  v.  Attorney -General  for 
Canada,  [1931]  O.R.  5,  [1931]  2 D.L.R.  297,  55  C.C.C.  346, 
Garrow  J.  held  that  under  s.  19  of  The  Judicature  Act  the  Courts 
of  Ontario  have  power  to  declare  an  Act  of  the  Dominion  of 
Canada  ultra  vires. 

I think  it  necessarily  follows  that  the  conclusion  of  my  brother 
Hogg  is  correct  and  that  the  jurisdiction  given  under  s.  15  of 
The  Judicature  Act,  taken  together  with  the  common  law  juris- 
diction of  the  King’s  Courts  of  justice,  vests  in  me  power  to  make 
a declaratory  order  or  judgment  in  a proper  case  involving  the 
rights  of  the  subject  with  reference  to  the  exercise  of  power  not 
authorized  by  statute  which  is  assumed  to  be  exercised  by  those 
who  hold  office  under  the  Crown  in  the  right  of  the  Dominion. 
Examples  may  be  drawn  from  the  facts  of  this  case,  e.g. : refusal 
of  the  officials  of  the  Department  of  National  Revenue  of  the  right 
of  the  plaintiffs  as  importers  to  pass  watch  movements  through 
the  customs  without  the  payment  of  an  excise  tax  of  10  per  cent, 
(not  authorized  by  law),  or  the  right  of  the  Minister  of  National 
Revenue  to  require  the  plaintiffs  to  account  for  sales  tax  and 
excise  tax  on  a basis  not  authorized  by  law,  or  the  right  of  the 
departmental  officials  to  require  that  the  plaintiffs  take  out  manu- 
facturers’ and  excise  licences  before  they  could  pass  watch  move- 
ments through  the  customs. 

But  a declaratory  judgment  where  no  incidental  relief  is 
sought  is  not  a judgment  which  is  given  as  of  right  in  all  cases 
where  the  circumstances  might  warrant  it.  It  is  a judgment  given 
in  the  exercise  of  a judicial  discretion.  It  is  therefore  necessary 
to  consider  the  general  principles  governing  the  exercise  of  the 
discretion  and  the  particular  principles  where  a declaratory 
judgment  is  sought  against  the  Crown. 

Counsel  for  the  plaintiffs  relies  very  strongly  on  the  much- 
discussed  case  of  Dyson  v.  Attorney -General,  [1911]  1 K.B.  410. 
In  that  case  the  plaintiff,  along  with  large  numbers  of  other 
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persons  similarly  affected,  was  required  by  certain  notices  issued 
by  the  Commissioners  of  Inland  Revenue  under  The  Finance 
(1909-1910)  Act,  1910  to  make  returns  with  respect  to  the  value, 
etc.  of  property  occupied  by  them.  The  Commissioners  threatened 
to  enforce  a penalty  for  failure  to  make  these  returns.  It  was 
contended  that  the  action  taken  by  the  Commissioners  was  ultra 
vires.  The  main  judgment  of  the  Court  was  given  on  a preliminary  ! 
motion  and  the  final  judgment  at  the  trial  is  reported  in  Dyson  v.  | 
Attorney -General,  [1912]  1 Ch.  158.  The  result  was  that  it  | 
was  held  that  this  was  a proper  case  for  making  a declaration  I 
that  the  action  taken  by  the  Commissioners  was  ultra  vires,  j 
Subsequent  decisions  have  been  carefully  guarded  as  to  the  extent  || 
of  the  application  of  this  decision.  j 

In  Esquimau  and  Nanaimo  Railway  Company  v.  Wilson  et  al,, 
[1920]  A.C.  358  at  367-8,  50  D.L.R.  371,  [1919]  3 W.W.R.  961,  | 
Lord  Buckmaster,  after  mentioning  that  the  question  of  the  i 
jurisdiction  of  the  Court  of  Exchequer  was  raised  before  the  j 
Court  of  Appeal  in  Dyson  v.  Attorney -General,  supra,  and  that  ' 
the  Master  of  the  Rolls  pointed  out  that  the  equity  jurisdiction  | 
of  the  Court  of  Exchequer  on  the  Revenue  side  had  nothing  i 
peculiar  as  distinguished  from  the  Court  of  Chancery,  proceeds 
as  follows: 

“Their  Lordships  are  of  opinion  that  in  making  that  statement 
the  learned  Master  of  the  Rolls  was  perfectly  accurate,  and  it  is 
unnecessary  to  consider,  and  their  Lordships  pass  no  opinion  i 
upon,  whether  or  no  the  case  of  Dyson  v.  Attorney -General  was  i 
in  other  respects  properly  decided.”  I 


The  decision  in  Guaranty  Trust  Company  of  New  York  v. 
Hannay  d Company,  [1915]  2 K.B.  536,  is  a leading  case  on 
the  general  principles  applicable  to  declaratory  judgments.  Lord 
Justice  Buckley  quotes  at  p.  553  from  the  judgment  of  the  Master 
of  the  Rolls  in  Dyson  v.  Attorney -General  (at  p.  417) : 

“I  desire  to  guard  myself  against  the  supposition  that  I 
hold  that  a person  who  expects  to  be  made  defendant,  and 
who  prefers  to  be  a plaintiff,  can,  as  a matter  of  right,  attain 
his  object  by  commencing  an  action  to  obtain  a declaration 
that  his  opponent  has  no  good  cause  of  action  against  him. 
The  Court  may  well  say,  ‘Wait  until  you  are  attacked  and  then 
raise  your  defence,’  and  may  dismiss  the  action  with  costs.” 
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The  learned  lord  justice  goes  on  to  point  out  that  in  Dyson 
V.  Attorney -General  the  judges  rely  on  the  threat  of  penalties  as 
a material  element.  He  states : 

“If  ever  there  was  a case  in  which  the  Court  would  seek 
to  find  that  it  had  jurisdiction  this  was  one;  and  there  was,  I 
conceive,  a cause  of  action  in  the  plaintiff,  namely,  that  of  any 
one  party  to  a document  against  the  other  parties  to  ascertain 
its  true  construction  . . . and  the  claim  to  protection  against 
proceedings  for  penalties  which,  according  to  the  plaintiff’s 
construction,  had  not  been  incurred.  I do  not  think  the  case 
is  an  authority  for  the  proposition  that  a plaintiff  who  has  no 
cause  of  action  can  obtain  a declaration  as  to  the  law  applicable 
to  a case  in  which  the  defendant  has  a cause  of  action  against 
him.” 

The  Dyson  case  was  again  discussed  in  Smeeton  v.  Attorney- 
General,  [1920]  1 Ch.  85  where  the  plaintiff  claimed  that  he 
was  within  an  exception  exempting  him  from  excess  profits 
duty  and  denied  his  liability  to  furnish  a return  or  supply  in- 
formation to  the  Commissioners  and  commenced  an  action 
for  a declaratory  judgment  to  that  effect.  Peterson  J.  held 
that  the  granting  of  a declaration  was  by  no  means  a matter 
of  course  and  that  the  plaintiff  might  have  insisted  upon  what 
^he  considered  to  be  his  strict  rights  and  raised  his  defence  in 
any  proceedings  that  might  have  been  taken  against  him. 

In  Markwald  v.  Attorney -General,  [1920]  1 Ch.  348,  the 
plaintiff  brought  an  action  for  a declaration  that  he  was  not 
! an  alien  in  England  but  a liege  subject  of  His  Majesty  the  King 
and  entitled  to  the  protection  of  His  Majesty  the  King  in  all 
parts  of  His  Majesty’s  Kingdom  and  Dominions.  At  p.  357 
Lord  Sterndale  M.R.  stated: 

“There  is  no  doubt  now  that  actions  can  be  brought  for 
declarations,  and  the  Court  can  make  declarations  although  no 
consequential  relief  is  asked.  That  was  so  decided  by  Dyson  v. 
Attorney -General  [supra'];  Burghes  v.  Attorney -General,  [1912] 
1 Ch.  173;  and  Guaranty  Trust  of  New  York  v.  Hannay  d Co. 
[supra].  It  is  a very  useful  jurisdiction,  and  especially  so  in 
leases  of  a commercial  character;  but  it  does  not  at  all  follow 
that  a declaration  ought  to  be  made  in  all  cases.  I-  think, 
Ispeaking  for  myself,  that  there  has  been  too  great  a tendency 
'of  late  years  to  ask  for  declarations  on  every  possible  point. 
I have  considerable  doubts  whether  this  was  a case  in  which 
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a declaration  ought  to  have  been  made  as  a matter  of  discretion, 
even  assuming  the  appellant  to  be  correct  in  his  contention.” 
In  Simmonds  v.  Newport  Abercarn  Black  Vein  Steam  Coal 
Company,  Limited,  [1921]  1 K.B.  616,  Bankes  L.J.,  referring 
to  his  judgment  in  Guaranty  Trust  Company  of  New  York  v. 
Hannay  d Company,  supra,  said,  at  p.  626: 

“There  is  also  a passage  in  my  judgment  which  seems  ap- 
propriate and  I therefore  repeat  it.  After  saying  that  in  my 
opinion  it  is  open  to  the  Court  to  grant  a declaration  in  any 
case  in  which  the  person  claiming  the  declaration  can  be  said 
to  be  seeking  relief,  I went  on: — ‘What  is  meant  by  this  word 
“relief”?  When  once  it  is  established,  as  I think  it  is  established, 
that  relief  is  not  confined  to  relief  in  respect  of  a cause  of  action, 
it  seems  to  follow  that  the  word  itself  must  be  given  its  fullest 
meaning.  There  is,  however,  one  limitation  which  must  always 
be  attached  to  it,  that  is  to  say,  the  relief  claimed  must  be  some- 
thing which  it  would  not  be  unlawful  or  unconstitutional  or 
inequitable  for  the  Court  to  grant  or  contrary  to  the  accepted 
principles  upon  which  the  Court  exercises  its  jurisdiction. 
Subject  to  this  limitation  I see  nothing  to  fetter  the  discretion 
of  the  Court  in  exercising  a jurisdiction  under  the  rule  to  grant  ; 
relief,  and  having  regard  to  general  business  convenience  and  ] 
the  importance  of  adapting  the  machinery  of  the  Courts  to  the  | 
needs  of  suitors  I think  the  rule  should  receive  as  liberal  a con-  | 
struction  as  possible.’ ” (The  italics  are  mine.)  i 

At  p.  630  Atkin  L.J.  said:  “As  to  the  form  of  the  action,  | 

I have  no  hesitation  in  saying  that  this  is  precisely  the  kind  of  j 
case  in  which  the  Court  has  power  to  grant  relief  by  way  of  ! 
declaratory  judgment,  and  I should  be  very  sorry  to  cut  down  | 
a jurisdiction  which  was  a most  valuable  addition  to  the  existing  i 
powers  of  the  Court.”  | 

In  Hanson  v.  Radcliffe  Urban  District  Council,  [1922]  2 I 
Ch.  490,  Warrington  L.J.  used  these  expressive  words,  at  p.  j 
508:  “Here  is  a public  body,  entitled  under  certain  circum-  | 

stances  to  interfere  with  the  rights  of  other  persons.  It  does  | 
so  with  no  authority.  It  seems  to  me  it  would  be  nothing  j 

short  of  a disaster  if  the  Court  had  no  power  to  make  a || 

declaration  upholding  the  rights  of  those  other  parties,  and  re*  ; 
straining  that  wrongful  interference.”  ! 

In  The  King  v.  Central  Railway  Signal  Co.  Inc.,  [1933]  ' 

S.C.R.  555,  [1933]  4 D.L.R.  737,  Duff  C.J.C.,  at  p.  563,  stated:  j 
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‘It  is  true  that  under  modern  procedure  in  certain  cases  a 
proceeding  may  be  taken  for  a declaration  of  right  by  a subject 
against  the  Attorney-General  and  in  other  cases  where  the 
interests  of  the  Crown  appear  to  be  involved  in  litigation  the 
Attorney-General  may  be  made  a party  {Dyson  v.  Attorney - 
General;  E.  d N.  Rly.  Co.  v.  Wilson  [supra] ) ; but  the  rule  is 
absolute  that  no  proceeding  having  for  its  purpose  the  issue 
of  any  process  against  His  Majesty  himself  or  against  any  of 
His  Majesty’s  property  is  competent  in  any  of  His  Majesty’s 
courts.” 

In  Bombay  and  Persia  Steam  Navigation  Company,  Limited 
i\  Mac  Lay,  [1920]  3 K.B.  402,  an  action  was  brought  against 
His  Majesty’s  Shipping  Controller  claiming  a declaration  that 
the  plaintiffs  were  entitled  to  compensation  for  loss  sustained 
by  the  diversion  of  a ship  from  a voyage.  Rowlatt  J.,  who  was 
one  of  the  counsel  in  the  Dyson  case,  said  at  p.  408:  “The 
machinery  of  Dyson  v.  Attorney -General  cannot  be  used  to 
prejudge  the  issue  of  what  may  have  to  be  adjudicated  upon 
in  a petition  of  right  as  to  a money  claim  against  the  Treasury.” 

In  Russian  Commercial  and  Industrial  Bank  v.  British  Bank 
for  Foreign  Trade,  Limited,  [1921]  2 A.C.  438  at  445,  Viscount 
Finlay,  referring  to  the  power  to  give  declaratory  judgments, 
said:  “This  is  a very  wide  power  and  it  is  obvious  that  it  is 

one  that  should  be  exercised  with  the  utmost  caution.” 

Counsel  for  the  defendant  argued  that  in  no  case  should  a 
declaratory  judgment  be  given  where  it  affected  the  revenue  of 
the  Crown.  I think  an  acceptance  of  the  validity  of  this  argu- 
ment would  be  a dangerous  invasion  of  the  right  of  the  subject 
to  rely  on  the  Courts  for  protection  and  would  have  no  foun- 
dation in  authority.  In  the  case  of  China  Navigation  Company, 
Limited  v.  Attorney -General,  [1932]  2 K.B.  197,  there  is  no 
suggestion  that  if  the  facts  and  law  had  warranted  a declaration 
that  charges  made  by  the  Crown  for  protective  services  were 
illegal  it  would  not  have  been  a proper  remedy. 

A close  study  of  these  cases  reveals  some  variation  in 
judicial  thought  as  to  the  boundaries  within  which  the  judicial 
discretion  to  give  declaratory  judgments  should  be  exercised, 
especially  where  the  declaration  is  against  the  Crown.  With 
this  in  mind  I now  deal  in  detail  with  the  specific  relief  asked 
for  in  the  prayer  to  the  statement  of  claim. 
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Had  I been  trying  the  action  prior  to  the  10th  December 
1949,  I would  have  made  a declaratory  order  that  the  plaintiffs 
were  not  liable  to  pay  excise  tax  in  respect  of  the  goods  in 
question  either  on  importation  or  on  delivery  to  purchasers  and 
that  they  were  entitled  to  have  such  goods  pass  through 
customs  upon  payment  of  the  lawful  taxes  then  in  force.  I also 
think  that  in  such  case  the  jurisdiction  of  the  Court  should 
have  been  exercised  to  declare  the  regulations  of  the  19th 
April  1949  ultra  vires.  The  views  expressed  by  Bankes 
and  Atkin  L.JJ.  in  Simmonds  v.  Newport  Abercarn  Black  Vein 
Steam  Coal  Company,  Limited,  supra,  and  by  Warrington  L.J. 
in  Hanson  v.  Radcliffe  Urban  District  Council,  supra,  have 
special  application  to  a case  of  this  nature.  This  peculiar 
right  of  recourse  to  the  Courts  is  a valuable  safeguard  for  the 
subject  against  any  arbitrary  attempt  to  exercise  administrative 
power  not  authorized  by  statute,  and  judges  ought  not  to  be 
reluctant  to  exercise  the  discretion  vested  in  them  where  a 
declaration  of  the  Court  will  afford  some  protection  to  the 
subject  against  the  invasion  of  his  rights  by  unlawful  adminis- 
trative action. 

Subject  to  what  I shall  say  as  to  giving  permission  to  amend 
the  statement  of  defence,  it  is  difficult  for  me  to  see,  on  the 
evidence  put  before  me  at  the  trial,  what  protection  would  | 
now  be  afforded  to  the  plaintiffs  by  a declaratory  judgment  with  | 
respect  to  the  claims  set  out  in  para,  (a)  or  para,  (d)  of  the  | 
prayer  (with  the  exception  I discuss  later).  Having  found  j 
that  the  plaintiffs  were  producers  of  watches  adapted  to  i 
household  or  personal  use  since  the  22nd  March  1949,  under  the  | 
state  of  the  law  as  it  now  is  they  have  been  liable  to  pay  the  ! 
excise  tax  according  to  the  terms  of  the  statute  since  that  time.  ! 
No  useful  purpose  could  be  served  by  making  a declaration  i 
that  they  were  not  liable  to  pay  the  tax  until  the  statute  of  j 
1949  with  its  retroactive  effect  had  received  the  royal  assent,  j 
It  is  true  that  the  regulations  made  by  the  Minister  on  the  19th 
April  1949  were  ultra  vires  and  void,  but  I cannot  see  what 
useful  purpose  can  be  served  by  making  a declaratory  order 
to  that  effect  except  as  to  the  attempt  under  para.  4 to  impose 
an  excise  tax  payable  on  transactions  in  display  cases.  All  j 
other  rights  of  the  plaintiffs  that  the  regulations  purported  to  | 
affect  have  been  affected  in  a similar  manner  by  reason  of  the  j 
retroactive  terms  of  the  subsequent  legislation.  Any  declaratory 
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order  made  now  in  respect  of  these  regulations,  with  the  ex- 
ception of  para.  4,  would  mean  nothing  more  than  a statement 
by  the  Court  that  what  had  been  done  was  illegal  although, 
notwithstanding  that,  the  result  attempted  was  later  accom- 
plished by  enacting  the  retroactive  provisions  of  the  subsequent 
statute. 

The  declaration  asked  for  in  para,  (b)  of  the  prayer  that 
the  plaintiffs  are  entitled  to  have  the  goods  in  question  passed 
through  customs  and  delivered  to  the  particular  importer  in 
each  case,  without  the  importer  (1)  taking  out  a manufacturer’s 
or  excise  licence;  or  (2)  paying  any  excise  tax  at  the  time  of 
entry,  but  upon  payment  of  8 per  cent,  sales  tax  on  the  import 
price,  in  some  measure  presents  a more  difficult  problem.  As  I 
have  said,  the  position  taken  by  the  departmental  officials  fol- 
lowing the  budget  resolution  was  that  the  plaintiffs  must  pay 
an  excise  tax  of  10  per  cent,  on  watch  movements  when  im- 
ported, and  later  that  they  must  take  out  manufacturers’  or 
excise  licences  before  they  could  clear  watch  movements  through 
the  customs.  While  the  practice  adopted  after  the  promulgation 
of  the  regulations  of  the  19th  April  1949  was  that  this  excise 
tax  should  not  be  collected  and  that  the  excise  and  sales  tax 
should  be  based  on  the  manufacturer’s  sale  price,  subject  to 
discounts,  the  threat  that  the  excise  tax  on  importation  would 
be  reimposed  was  not  entirely  removed.  There  is  no  admission 
in  the  pleadings  that  the  tax  was  unlawfully  imposed  nor  is 
there  any  suggestion  that  there  is  no  intention  to  reimpose  it 
as  soon  as  this  action  is  over.  The  directive  to  the  departmental 
officials  issued  on  the  6th  July  (ex.  30)  before  the  pleadings 
were  closed  merely  says:  “ . . . for  the  time  being  the  excise 

tax  of  10%  need  not  be  collected  on  components  or  constituent 
parts  of  watches  or  clocks  on  importation  or  on  domestic  pur- 
chase as  the  case  may  be.  . . .You  need  make  no  demands  on 
them  for  its  payment  pending  further  instructions  from  the 
Department.”  As  far  as  the  evidence  and  pleadings  go  the 
i matter  rests  there. 

This  directive  refers  to  a tax  that  did  not  exist  at  the  time 
i and  does  not  exist  now.  I think  the  defendant  should  have 
taken  the  position  in  the  pleadings  that  these  taxes  were  illegal 
! from  their  inception  and  that  there  is  now  no  legal  foundation 
for  their  collection,  which,  according  to  the  directive,  appears 
to  be  suspended  “for  the  time  being”.  I also  think  that  the 
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defendant  ought  to  have  pleaded  that  there  was  no  intention 
to  make  demands  on  the  plaintiffs  in  the  future  for  the  payment 
of  an  excise  tax  on  importation.  The  matter  having  been  left 
in  the  position  in  which  it  was  left,  and  having  in  mind  the 
demands  that  had  been  made  on  the  plaintiffs,  subject  to  what 
I shall  say  as  to  leave  to  amend  the  pleadings,  I think  I would 
be  denying  the  plaintiffs  that  protection  to  which  they  are  en- 
titled, against  further  effort  to  collect  the  excise  tax  on  im- 
portation if  I refused  a declaratory  judgment  that  each  of  the 
plaintiffs  is  entitled  to  have  watch  movements  shipped  to  it 
from  abroad  and  passed  through  customs  and  delivered  to  the 
particular  importer  without  such  importer  paying  an  excise 
tax  at  the  time  of  the  entry  of  the  goods.  i 

The  claim  under  para,  (b)  (i)  is  likewise  made  more  difficult  | 
by  reason  of  the  failure  of  the  defendant  to  make  a frank  | 
statement  in  the  statement  of  defence  or  at  the  trial.  The  ‘ 
position  taken  by  the  defendant  is  that  by  virtue  of  the  1949  ■ 

amendment  the  plaintiffs  are  now,  for  the  purposes  of  The  ! 
Excise  Tax  Act,  manufacturers,  and  therefore  must  take  out  ' 
manufacturers’  and  excise  licences  if  they  wish  to  do  business 
in  the  manner  in  which  they  have  done  business  in  the  past, 
and  they  have  in  fact  with  one  exception  taken  out  those  licences. 

It  is  argued  that  any  declaration  based  on  these  facts  would  be 
merely  hypothetical.  The  evidence  on  this  branch  of  the  case 
is  quite  unsatisfactory  on  both  sides.  There  is  no  evidence  that 
any  of  the  plaintiffs  wishes  to  import  watch  movements,  etc.,  j 
except  as  manufacturers  or  producers  within  the  meaning  of  the  j 
statute  as  amended  in  1949,  nor  is  there  any  evidence  that  the 
departmental  officials  since  the  amendment  of  1949  refused  any 
of  the  plaintiffs  their  full  rights  of  importation  without  taking 
out  these  licences.  But  there  is  evidence  that  Mr.  MacMillan, 
signing  for  the  Deputy  Minister,  on  13th  April  1949  stated  that 
the  Department  would  hold  “that  the  person,  firm  or  corporation 
purchasing  or  importing  movements  and/or  cases  and  assembling 
them  into  watches  is  a ‘manufacturer  or  producer’  required  to 
operate  under  both  manufacturers’,  excise  and  sales  tax  licences”. 

At  the  time  of  the  close  of  the  pleadings  this  matter  was  a 
serious  contention  between  the  parties  and  was  by  no  means 
hypothetical.  It  is  true  this  position  has  been  altered  by  the 
1949  Act  but  I think  it  was  incumbent  on  the  defendant  to 
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plead  the  facts  to  which  the  amended  statute  is  to  be  applied, 
rendering  a declaratory  judgment  unnecessary. 

The  claim  set  out  in  para,  (c)  was  likewise  an  issue  at 
the  close  of  the  pleadings.  In  the  fourth  paragraph  of  the 
regulations  an  attempt  was  made  to  make  provision  for  an 
excise  tax  in  respect  of  display  cases  or  other  cases  whether 
the  case  “be  invoiced  separately  or  not”.  On  the  argument 
counsel  for  the  defendant  said  with  reference  to  this  paragraph: 
“ . . . where  the  circumstances  indicate  a sale  of  the  case 
separately  from  the  watch  I do  not  attempt  to  support  para.  4.” 
And  in  another  place  in  dealing  with  the  relief  claimed  in 
para,  (c),  he  said:  “We  have  never  taken  a contrary  position 

and  don’t  take  it  today.  ...  It  never  has  been  an  issue  at  all.” 
Upon  its  being  pointed  out  that  it  was  pleaded  that  the 
regulations  were  valid,  counsel  stated:  “Well,  all  I can  say 

with  respect  to  that,  I have  no  objection  to  a declaration  and  I 
say  it  is  of  no  value  to  anybody,  but  I have  no  objection  to  it.” 
With  these  admissions  made  by  counsel  for  the  defendant 
I think  such  a declaration  would  have  no  value,  but  they  are 
admissions  that  ought  to  have  been  made  in  the  pleadings  and 
not  reserved  to  the  conclusion  of  the  trial. 

This  brings  me  to  the  proper  disposition  of  this  case  having 
regard  to  the  legal  position  of  the  parties  at  the  time  that  the 
action  was  commenced  and  made  ready  for  trial,  the  issues 
raised  in  the  pleadings,  and  the  subsequent  change  in  the  law. 
The  general  principle  applicable  in  all  cases,  and  a very  sound 
principle  for  judges  to  keep  constantly  in  mind,  is  found  in  the 
judgment  of  Scrutton  L.J.  in  Blay  v.  Pollard  and  Morris,  [1930] 
1 K.B.  628  at  634: 

“Cases  must  be  decided  on  the  issues  on  the  record;  and  if 
it  is  desired  to  raise  other  issues  they  must  be  placed  on  the 
record  by  amendment.” 

There  is  no  provision  in  our  Rules  of  Practice  similar  to 
0.  24,,  rr.  2 and  3 of  the  English  Rules,  which  read  as  follows: 
“2.  Where  any  ground  of  defence  arises  after  the  defendant 
has  delivered  a defence,  or  after  the  time  limited  for  his  doing 
so  has  expired,  the  defendant  may,  and  where  any  ground  of 
defence  to  any  set-off  or  counterclaim  arises  after  reply,  or 
after  the  time  limited  for  delivering  a reply  has  expired,  the 
plaintiff  may,  within  eight  days  after  such  ground  of  defence 
has  arisen  or  at  any  subsequent  time,  by  leave  of  the  court  or 
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a judge,  deliver  a further  defence  or  further  reply,  as  the  case 
may  be,  setting  forth  the  same. 

“3.  Whenever  any  defendant,  in  his  defence,  or  in  any 
further  defence  as  in  the  last  rule  mentioned,  alleges  any 
ground  of  defence  which  has  arisen  after  the  commencement 
of  the  action,  the  plaintiff  may  deliver  a confession  of  such 
defence  . . . and  may  thereupon  sign  judgment  for  his  costs 
up  to  the  time  of  the  pleading  of  such  defence,  unless  the  court 
or  a judge  shall,  either  before  or  after  the  delivery  of  such 
confession,  otherwise  order.” 

Notwithstanding  the  absence  of  a provision  similar  to  this 
in  our  Rules  I think  Rules  142,  143,  144  and  671  are  sufficient 
to  enable  me  to  do  justice  in  this  case.  They  provide  as  fol- 
lows: 

“142.  Each  party  shall  admit  such  of  the  material  allegations 
contained  in  the  pleading  of  the  opposite  party  as  are  true, 
and  a defendant  shall  not  deny  generally  the  allegations  con- 
tained in  the  statement  of  claim  but  shall  set  forth  the  facts 
upon  which  he  relies  even  though  this  may  involve  the  assertion 
of  a negative. 

“143.  A defendant  to  an  action  or  counterclaim  shall  raise 
all  matters  which  show  the  action  or  counterclaim  not  to  he 
maintainable,  or  that  the  transaction  is  either  void  or  voidable 
in  point  of  law,  and  all  such  grounds  of  defence  as  if  not  raised 
would  be  likely  to  take  the  opposite  party  by  surprise,  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings, 
as  for  instance,  fraud,  the  Statute  of  Limitations,  release,  pay- 
ment, performance,  facts  showing  illegality  either  by  statute 
or  common  law,  or  the  Statute  of  Frauds. 

“144.  Save  as  otherwise  provided,  the  silence  of  a pleading 
as  to  any  allegation  contained  in  the  previous  pleading  of  the 
opposite  party  shall  not  be  construed  as  an  admission  of  the 
truth  of  such  allegation. 

“671.  When  anything  in  the  course  of  an  action  or  reference 
which  ought  to  have  been  admitted,  has  not  been  admitted  the 
party  who  neglected  or  refused  to  make  the  admission  may  be 
ordered  to  pay  the  costs  occasioned  by  his  neglect  or  refusal.” 
(The  italics  are  mine.) 

In  construing  Rule  144  English  cases  are  to  be  applied  with 
great  care  as  it  is  the  exact  reverse  of  English  O.  19,  r.  13.  The 
result,  however,  is  that  where  a material  fact  is  alleged  in 
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pleading  and  the  pleading  of  the  opposite  party  is  silent  in 
respect  thereto  the  fact  must  be  considered  in  issue. 

In  the  case  of  In  re  Robinson’s  Settlement]  Gant  v,  Hobbs 
[1912]  1 Ch.  717,  Buckley  L.J.,  referring  to  O.  19,  r.  15,  which 
is  similar  in  effect  to  the  above  Rule  143,  said  at  p.  728:  “The 

effect  of  the  rule  is,  I think,  for  reasons  of  practice  and  justice 
and  convenience  to  require  the  party  to  tell  his  opponent  what 
he  is  coming  to  the  Court  to  prove.  If  he  does  not  do  that  the 
Court  will  deal  with  it  in  one  of  two  ways.  It  may  say  that 
it  is  not  open  to  him,  that  he  has  not  raised  it  and  will  not  be 
allowed  to  rely  on  it;  or  it  may  give  him  leave  to  amend  by 
raising  it,  and  protect  the  other  party  if  necessary  by  letting 
the  case  stand  over.  The  rule  is  not  one  that  excludes  from  the 
consideration  of  the  Court  the  relevant  subject-matter  for  de- 
cision simply  on  the  ground  that  it  is  not  pleaded.  It  leaves 
the  party  in  mercy  and  the  Court  will  deal  with  him  as  is  just.” 

While  I place  my  judgment  on  the  claim  set  out  in  para,  (a) 
of  the  prayer  on  the  footing  that  the  retroactive  provisions  of 
the  Act  of  1949  apply  to  the  plaintiffs  because  they  were 
“producers”  of  watches  “adapted  to  household  or  personal  use” 
and  not  “manufacturers”  of  watches,  etc.,  as  pleaded  in  the 
statement  of  defence,  and  hold  that  it  was  not  necessary  for 
the  defendant  expressly  to  plead  the  provisions  of  the  Act  of 
1949,  I nevertheless  think  that  it  was  incumbent  upon  the  de- 
fendant to  plead  the  fact  that  the  plaintiffs  were  “producers  of 
watches”  so  as  to  avail  himself  of  the  provisions  of  the  1949 
statute.  True,  this  defence  could  not  have  been  raised  until 
the  10th  December  1949,  nevertheless  it  should  have  been  raised 
by  amendment.  The  very  purpose  as  I see  it  of  providing  that 
ss.  5 and  7 should  not  come  into  effect  until  the  10th  November 
1949  was  to  leave  it  open  to  have  the  issue  decided  in  the 
Courts  as  to  whether  the  plaintiffs  were  in  fact  manufacturers 
or  producers  of  watches  adapted  to  household  or  personal  use. 
However,  I think  in  view  of  the  fact  that  a declaratory  judg- 
ment only  is  asked  I should  still  allow  the  amendment  on  terms, 
so  that  the  action  may  be  disposed  of  in  a rational  way.  I deal 
similarly  with  the  claim  under  para.  (b). 

The  defendant  will  have  leave  to  amend  by  pleading  that 
it  is  admitted  that  each  of  the  plaintiffs  is  entitled  to  have 
watch  movements,  etc.  passed  through  customs  and  delivered 
without  (1)  taking  out  a manufacturer’s  or  excise  licence;  or 
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(2)  paying  any  excise  tax  at  the  time  of  entry  of  the  goods 
in  question;  and  admitting  that  there  is  no  excise  tax  payable 
with  respect  to  transactions  solely  in  display  cases. 

The  amendments  may  be  made  upon  payment  of  the  plain- 
tiffs’ costs  down  to  the  date  of  the  amendment,  in  which  case 
the  action  will  be  dismissed  without  costs.  If  the  defendant 
does  not  avail  himself  within  14  days  of  the  leave  to  amend 
granted  on  the  terms  which  I have  set  out  judgment  should 
go  for  the  plaintiffs  as  prayed  in  paras,  (b),  (c)  and  (d)  of 
the  prayer  to  the  statement  of  claim.  The  declaration  under 
para,  (a)  should  be  that  the  plaintiffs  were  not  liable  to  pay 
excise  tax  in  respect  of  transactions  in  watch  movements,  watch 
cases,  wrist-bands  or  bracelets  prior  to  the  10th  November  1949. 

If  there  is  any  difficulty  in  working  out  the  details  of  the 
formal  judgment  I may  be  spoken  to. 

I cannot  part  with  this  difficult  case  without  expressing  my 
appreciation  of  the  great  assistance  I have  had  from  counsel 
and  complimenting  counsel  for  the  Crown  on  the  meticulous 
manner  in  which  he  observed  the  traditional  functions  of  counsel 
appearing  for  the  Crown. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs:  Jennings  & Clute,  Toronto. 

Solicitors  for  the  defendant:  Mason,  Foulds,  Davidson  & 

Arnup,  Toronto. 
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[COURT  OF  APPEAL.] 

The  Bank  of  Toronto  v.  Smith. 

Bills  of  Exchange  — Cheque  — Forgery  of  Payee’s  Endorsement  — 
Liability  of  Subsequent  Endorser  — Recovery  by  Bank  — ‘‘Aval” 
— “Fictitious  or  non-existing  person”  — The  Bills  of  Exchange  Act, 
R.S.C.  1927,  c.  16,  ss.  21(5),  131,  133. 

In  determining  whether  the  payee  of  a cheque  is  a “fictitious  or  non- 
existing person”  within  the  meaning  of  s.  21(5)  of  The  Bills  of  Ex- 
change Act,  the  intention  of  the  drav/er  is  decisive.  If  the  name  was 
inserted  as  a mere  pretence,  to  give  colour  to  the  instrument,  the 
payee  is  fictitious,  notwithstanding  that  such  a person  in  fact  exists. 
If,  on  the  other  hand,  the  drawer  intended  the  named  payee  to  receive 
the  money,  the  payee  is  not  fictitious,  even  if  the  drawer  was  deceived 
into  drawing  the  cheque  by  a third  person  who  intended  to  mis- 
appropriate the  instrument.  Byles  on  Bills  of  Exchange,  20th  ed. 
1939,  pp.  87-8;  Falconbridge,  Banking  and  Bills  of  Exchange,  5th  ed. 
1935,  pp.  542-3,  approved. 

The  principle  of  an  “aval”,  as  defined  and  illustrated  by  Lord  Blackburn 
in  Steele  et  al.  v.  M’Kinlay  (1880),  5 App.  Cas.  754  at  772,  is  part  of 
the  law  of  Canada.  Robinson  v.  Mann  (1901),  31  S.C.R.  484;  Gallagher 
V.  Murphy  and  Gilroy,  [1929]  S.C.R.  288  at  295,  applied. 

X sold  an  automobile  to  C,  fraudulently  representing  himself  to  be  O, 
the  owner  of  the  car.  C gave  X a cheque,  payable  to  O,  for  the  amount 
of  the  purchase  price.  The  defendant,  who  had  business  associations 
with  C,  accompanied  X to  the  defendant’s  bank,  where  the  cheque 
was  cashed  after  it  had  been  endorsed  by  X (in  O’s  name)  and  the 
defendant.  It  later  transpired  that  the  car  had  been  stolen  from  O. 
Held,  the  bank  was  entitled  to  recover  the  amount  of  the  cheque 
from  the  defendant.  The  cheque  was  not  payable  to  “a  fictitious  or 
non-existing  person”  within  the  meaning  of  s.  21(5)  of  the  Act.  Harley 
et  al.  V.  The  Bank  of  Toronto,  [1938]  O.R.  100,  applied.  Although  the 
defendant  had  no  proprietary  interest  in  the  cheque,  he  had  incurred, 
by  his  endorsement,  all  the  liabilities  of  an  endorser  under  the  Act, 
and  by  s.  133(b)  he  was  prevented  from  denying  to  the  bank,  as  a 
holder  in  due  course,  the  genuineness  and  regularity  in  all  respects 
of  the  drawer’s  signature  and  all  previous  endorsements. 

An  appeal  by  the  defendant  from  the  judgment  of  Barlow  J., 
[1950]  O.W.N.  Ill,  in  favour  of  the  plaintiff.  The  facts  are 
stated  in  the  reasons  for  judgment. 

11th  April  1950.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Bowlby  and  Gibson  JJ.A. 

William  Schreiher,  K.C.,  for  the  defendant,  appellant:  The 
whole  case  reduces  itself  to  the  question  whether  The  Bank  of 
England  v.  Vagliano  Brothers,  [1891]  A.C.  107,  is  still  good  law. 
We  are  within  s.  21(5)  of  The  Bills  of  Exchange  Act,  R.S.C.  1927, 
c.  16.  The  person  who  obtained  and  cashed  this  cheque  (hereafter 
called  “X”)  was  a fictitious  person  within  the  meaning  of  that 
section,  having  adopted  the  name  of  Osypchuk  for  this  trans- 
action. There  was  therefore  no  forgery  and  we  are  not  liable. 
The  cheque  was  given  to  and  cashed  by  the  person  who  was  in 
the  contemplation  of  the  drawer,  and  the  position  was  exactly 
the  same  as  if  cash  had  been  handed  over.  The  question  is  which 
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of  two  innocent  parties  is  to  suffer  from  the  wrongful  act  of  X. 
Our  endorsement  of  the  cheque  was  not  for  identification,  but 
merely  to  satisfy  the  teller  of  our  bank  that  the  cheque  would  be 
honoured  when  presented. 

I rely  on  Rex  x.  Le  Clair  (1917) , 39  O.L.R.  436,  38  C.C.C.  216; 
The  London  Life  Insurance  Company  v.  The  Molsons  Bank 
(1904),  8 O.L.R.  238,  and  the  Vagliano  case,  supra,  and  ask  the 
Court  to  hold  that  Harley  et  al.  v.  The  Bank  of  Toronto,  [1938] 
O.R.  100,  [1938]  2 D.L.R.  135,  was  wrongly  decided. 

C.  C.  Calvin,  K,C.,  for  the  plaintiff,  respondent:  The  all- 
important  point  is  the  intention  of  the  drawer  of  this  cheque. 
Clearly  Coles  intended  to  pay  the  owner  of  the  car,  and  this  was 
why  he  did  not  pay  cash.  The  payee  in  these  circumstances  clearly 
was  not  fictitious. 

The  principal  cases  as  to  fictitious  payees,  in  chronological 
order,  are:  Agricultural  Savings  and  Loan  Association  v.  Federal 
Bank  (1881),  6 O.A.R.  192;  The  Bank  of  England  v.  Vagliano 
Brothers,  supra  (where,  it  should  be  noted,  there  was  no  real 
drawer) ; The  London  Life  Insurance  Company  v.  The  Molsons 
Bank,  supra]  Macbeth  v.  North  and  South  Wales  Bank,  [1906]  2 
K.B.  718  (see  p.  725),  affirmed  [1908]  1 K.B.  13  (see  p.  17),  which 
was  affirmed  sub  nom.  North  and  South  Wales  Bank,  Limited  v. 
Macbeth]  North  and  South  Wales  Bank,  Limited  v.  Irvine,  [1908] 
A.C.  137  (see  p.  139) ; Harley  et  al.  v.  The  Bank  of  Toronto,  supra. 

It  is  possible  to  distinguish  the  Harley  case  from  the  Molsons 
Bank  case  (see  reasons  of  Macdonell  Co.  Ct.  J.),  but  in  effect 
this  Court  there  refused  to  follow,  and  overruled,  the  earlier 
case.  Rex  v.  Le  Clair,  supra,  was  decided  under  a different  statute, 
which  refers  to  a “fictitious  name”,  not  a “fictitious  person”. 

I refer  to  Falconbridge,  Banking  and  Bills  of  Exchange,  5th 
ed.  1935,  pp.  540-3;  Byles  on  Bills,  20th  ed.  1939,  pp.  87-8. 

We  also  rely  on  s.  133  of  The  Bills  of  Exchange  Act. 

William  Schreiber,  K.C.,  in  reply. 

Cur.  adv.  vult. 

19th  May  1950.  The  judgment  of  the  Court  was  delivered  by 

Bowlby  J.A.: — This  is  an  appeal  by  the  defendant  from  the 
judgment  of  Mr.  Justice  Barlow  dated  30th  December,  1949,  in 
favour  of  the  plaintiff  against  the  defendant  as  endorser  of  a 
cheque.  The  trial  judgment  is  noted  in  [1950]  O.W.N.  111.  The 


C.A. 


The  Bank  of  Toronto  v.  Smith* 


Bowlby  J.A.  459 


facts  were  practically  all  agreed  upon  at  the  trial  and  the  only 
defence  pleaded  and  relied  upon  by  the  defendant  was  s.  21(5)  of 
The  Bills  of  Exchange  Act,  R.S.C.  1927,  c.  16  which  reads  as 
follows : 

“Where  the  payee  is  a fictitious  or  non-existing  person,  the 
bill  may  be  treated  as  payable  to  bearer.” 

For  the  purpose  of  this  appeal  I shall  state  the  facts  as 
briefly  as  possible,  omitting  any  facts  which  are  not  material  to 
the  questions  now  to  be  considered. 

The  defendant  is  a plasterer  in  the  city  of  Hamilton  and  also 
carried  on  there  a business  as  a dealer  in  second-hand  cars, 
employing  one  Blair  to  look  after  the  latter  business.  One  Coles 
is  also  a second-hand  car  dealer  in  Hamilton,  and  is  not  connected 
in  any  way  with  the  defendant’s  business.  Blair  had  a private 
arrangement  with  Coles  whereby  Coles  agreed  to  pay  Blair  $25 
should  Blair  send  him  a customer  whose  car  he  (Coles)  pur- 
chased. The  defendant  banked  at  a Hamilton  branch  of  the  plain- 
tiff bank,  while  Coles  banked  at  a branch  of  The  Canadian  Bank 
of  Commerce  in  Hamilton.  On  24th  August  1949  a man,  whom 
I shall  hereafter  refer  to  as  “X”,  drove  a second-hand  car  into 
the  defendant’s  premises  for  the  purpose  of  selling  it.  The 
defendant  had  all  the  cars  he  could  handle  at  that  time,  so  after 
some  conversation  between  Blair  and  X the  former  sent  the 
latter  to  Coles.  X went  to  Coles’s  place  of  business,  gave  his  name 
as  Peter  Osypchuk  and  produced  a licence  issued  by  the  Depart- 
ment of  Highways  in  the  name  of  Peter  Osypchuk  as  owner 
of  the  car.  After  making  certain  enquiries  to  satisfy  himself  as 
to  the  ownership,  absence  of  liens,  etc..  Coles  agreed  to  purchase 
the  car  and  gave  X a cheque  drawn  on  the  Canadian  Bank  of 
Commerce  for  $1,700  payable  to  Peter  Osypchuk  or  order,  and 
' X in  turn  endorsed  the  licence  and  handed  it,  together  with  the 
car,  over  to  Coles. 

X then  went  back  to  the  defendant’s  premises  to  seek  the 
: defendant’s  aid  in  cashing  the  cheque.  It  was  near  bank-closing 
time  so  Blair  telephoned  the  accountant  at  Smith’s  branch  of 
I the  plaintiff  bank  advising  that  Mr.  Smith,  the  defendant,  desired 
to  go  to  the  bank  with  a man  to  cash  a cheque,  and  the  accountant 
! agreed  to  keep  the  bank  open  until  the  defendant  arrived.  The 
defendant  and  X went  to  the  plaintiff  bank  and  X presented  the 
cheque  for  payment.  The  teller,  not  knowing  X,  requested  the 
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defendant  to  endorse  the  cheque,  and  the  defendant  did  so.  The 
cheque  was  cleared  in  the  normal  time  and  debited  to  Coles’s 
account  at  the  Canadian  Bank  of  Commerce. 

It  turned  out  that  X was  a thief  who  had  stolen  the  car  and 
the  licence  card  from  the  real  owner,  Osypchuk,  who  resides  in 
Toronto.  The  owner  notified  the  police  and  a few  days  after  the 
transaction  above  related  the  police  arrived  at  Coles’s  place  of 
business  in  Hamilton  and  seized  the  car.  The  Canadian  Bank  of 
Commerce  then  advised  the  Bank  of  Toronto  and  in  due  course 
the  Bank  of  Toronto  refunded  the  amount  of  the  cheque  to  the 
credit  of  Coles  at  the  Bank  of  Commerce  and  instituted  these 
proceedings  against  Smith,  as  endorser  of  the  cheque. 

It  was  agreed  by  counsel  at  the  trial  that  the  only  issue  before 
the  learned  trial  judge  was  whether  or  not  the  cheque  was 
payable  to  a “fictitious  or  non-existing  person”  within  the  mean- 
ing of  s.  21(5)  of  the  Act.  The  trial  judge  followed  Harley  et  al. 
V.  The  Bank  of  Toronto,  [1938]  O.R.  100,  [1938]  2 D.L.R.  135, 
and  found  in  favour  of  the  plaintiff  bank. 

In  his  notice  of  appeal  the  appellant  asks  that  the  said  judg- 
ment be  reversed  upon  the  following,  among  other,  grounds; 
that  the  learned  trial  judge  erred  in  failing  to  follow  the  deci- 
sions in  The  London  Life  Insurance  Company  v.  The  Molsons 
Bank  (1904),  8 O.L.R.  238,  and  The  Bank  of  England  v.  Vagliano 
Brothers,  [1891]  A.C.  107,  and  on  the  hearing  of  the  appeal 
counsel  for  the  defendant  so  argued,  contending  that  Coles  in- 
tended X,  to  whom  he  handed  the  cheque,  to  receive  the  proceeds 
thereof.  Coles  did  not  know  the  true  owner,  and,  X having 
assumed  a fictitious  name  for  the  purpose  of  the  transaction,  it 
followed  that  the  payee  of  the  cheque  was  a fictitious  person. 

The  question  as  to  when  a cheque  may  be  treated  as  payable 
to  bearer  because  the  “payee  is  a fictitious  or  non-existing  person” 
has  been  the  subject  of  discussion  by  the  Court  of  Appeal  in 
England  and  by  the  House  of  Lords  in  a number  of  cases,  par- 
ticularly since  The  Bank  of  England  v.  Vagliano  Brothers,  supra. 
Byles  on  Bills  of  Exchange,  20th  ed.  1939,  at  pp.  85  et  seq.,  clearly 
and  concisely  reviews  the  English  cases.  After  doing  so  the 
author  at  pp.  87-8  summarizes  as  follows; 

“The  result  of  the  cases  appears  to  be  that  in  determining 
whether  a payee  is  fictitious  or  not,  the  intention  of  the  drawer 
of  the  bill  is  decisive.  If  he  inserted  the  name  as  a mere  pretence. 
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to  give  colour  to  the  instrument,  the  payee  is  fictitious,  notwith- 
standing that  he  in  fact  exists.  He  is  just  as  much  a fictitious 
person  as  Richard  I in  Ivanhoe,  If,  on  the  other  hand,  the  drawer 
intended  his  named  payee  to  receive  his  money,  the  payee  is  not 
fictitious,  notwithstanding  the  fact  that  the  drawer  was  deceived 
into  drawing  the  instrument  by  a third  person  who  intends  to 
misappropriate  the  instrument,  and  to  further  his  intention 
fraudulently  represents  to  the  drawer,  contrary  to  the  fact,  that 
the  payee  is  entitled  to  the  sum  specified  in  the  instrument. 
Though  the  transaction  is  in  fact  fictitious,  the  drawer  believes  it 
to  be  real.  The  drawer  is  intending  to  write  history,  not  romance.” 

Dr.  Falconbridge  in  his  splendid  work  on  The  Law  of  Banking 
and  Bills  of  Exchange,  5th  ed.  1935,  commencing  at  p.  537,  care- 
fully and  clearly  reviews  both  the  English  and  the  Canadian 
cases  and  summarizes  the  law  at  pp.  542-3.  I entirely  agree  with 
I the  summaries  in  both  text-books. 

I 

In  Harley  et  al.  v.  The  Bank  of  Toronto,  supra,  the  late  Mr. 
i Justice  Hasten,  delivering  the  judgment  of  this  Court,  after  re- 
viewing the  leading  English  and  Canadian  decisions  on  the  matter, 
makes  it  clear  that  “when  there  is  a real  drawer  who  has  desig- 
; nated  an  existing  person  as  the  payee,  and  intends  that  that  person 
! should  be  the  payee,  it  is  impossible  that  the  payee  can  be  ficti- 
' tious”. 

I am  of  opinion  that  the  learned  trial  judge  was  right  in  his 
^ conclusion  and  that  in  the  case  at  bar  the  payee  was  not  a 
fictitious  or  non-existing  person  within  the  meaning  of  s.  21(5) 
i of  The  Bills  of  Exchange  Act.  Coles  intended  Peter  Osypchuk, 
; the  true  owner  of  the  car,  to  receive  the  proceeds  of  the  cheque 
; and  the  payee  was  not  a fictitious  person. 

On  the  argument  of  the  appeal  the  respondent  also  relied 
; upon  ss.  131  and  133  of  The  Bills  of  Exchange  Act.  Although 
I appellant  was  not  a party  to  the  cheque  and  had  no  proprietary 
! interest  in  it  to  transfer,  he  incurred  by  his  endorsement  the 
liabilities  of  an  endorser,  to  the  respondent,  and  became  subject 
to  all  the  provisions  of  the  Act  respecting  endorsers.  By  clause 
\ ib)  of  s.  133  he  was  precluded  from  denying  to  a holder  in  due 
i course  the  genuineness  and  regularity  in  all  respects  of  the 
I drawer’s  signature  and  all  previous  endorsements.  Ever  since 
Robinson  v.  Mann  (1901),  31  S.C.R.  484,  the  principle  of  an 
“aval”  has  been  recognized  as  applicable  to  all  Canada.  An  “aval” 
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is  described,  defined  and  illustrated  by  Lord  Blackburn  in  Steele 
et  al.  V.  M'Kinlay  (1880),  5 App.  Cas.  754  at  772.  It  is  not  a* 
collateral  engagement,  but  one  on  the  bill.  The  principle  has  not 
been  invoked  in  England  since  the  passing  of  the  English  Bills 
of  Exchange  Act,  1882,  but  it  has  always  been  the  law  of  France 
and  of  the  Province  of  Quebec.  The  question  was  definitely  and 
clearly  dealt  with  by  the  Supreme  Court  of  Canada  in  1929  in 
Gallagher  v.  Murphy  and  Gilroy,  [1929]  S.C.R.  288  at  295,  [1929] 

2 D.L.R,  124,  where  Rinfret  J.,  delivering  the  majority  judgment 
of  the  Court,  says : 

“The  corresponding  section  in  the  English  Act  does  not 
contain  the  words  ‘and  is  subject  to  all  the  provisions  of  this 
Act  respecting  endorsers.’  Ever  since  Robinson  v.  Mann  was 
decided,  it  has  been  considered  that  this  addition  was  made  in  [s. 
131  of]  our  Canadian  statute  with  the  ‘intention  of  adopting  the 
principle  of  the  “aval”,  as  already  in  force  in  the  province  of 
Quebec.’  (Byles  on  Bills,  18th  ed.,  pp.  163  and  164.)” 

In  the  case  at  bar  the  defendant  Smith  clearly  comes  within 
the  “aval”  principle  and  is  liable  to  the  plaintiff. 

The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  respondent : F ashen,  Robertson, 
Aitchison,  Pickup  & Calvin,  Toronto. 

Solicitor  for  the  defendant,  appellant:  William  Schreiber, 
Hamilton. 
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Yiii'Tso  Hfeiung  v*  The  City  of  Toronto* 

International  Law  — Diplomatic  Immunity  — Extent  of  Immunity  ■ — 
Property  of  Foreign  State,  Used  for  Public  Purposes — Consulate- 
General — Exemption  from  Municipal  Taxation — Adoption  of  Inter- 
national Law  into  Law  of  Ontario. 

Taxation — Municipal  Real  Property  Assessment — Exemptions  and  Im- 
munities— Applicability  of  Rules  of  International  Law — Immunity 
of  Property  of  Foreign  State,  Used  for  Public  Purposes — Consulate 
General — The  Assessment  Act,  R.S.O.  1937,  c.  272. 

The  property  of  a foreign  State,  occupied  by  its  consul  and  used  by  him 
as  a consulate-general  for  the  public  purposes  of  that  State,  is  not 
subject  to  taxation  by  a municipal  corporation  in  Ontario.  Re  Levy- 
ing of  Rates  on  Foreign  Legations  and  High  Commissioners’  Resi- 
dences, [1943]  S.C.R.  208;  The  Parlement  Beige  (1880),  5 P.D.  197, 
applied. 

Argument  on  a special  case  under  Rule  126. 

The  facts  are  stated  in  the  reasons  for  judgment.  The  question 
asked  in  the  special  case  was  as  follows : 

“Upon  the  facts  stated,  is  the  Plaintiff  entitled  to  a declaration 
that  the  said  freehold  lands  and  premises  are  immune  from  the 
said  taxes  levied  by  the  Defendant  for  the  years  1946,  1947, 
1948  and  1949?” 

1st  March  1950.  The  special  case  was  argued  before  Smily 
J.  in  Weekly  Court  at  Toronto. 

8.  M.  Mehr,  K.C.,  for  the  plaintiff. 

J.  Palmer  Kent,  K.C.,  for  the  defendant. 

25th  May  1950.  Smily  J.: — This  matter  comes  before  the 
Court  on  a special  case  pursuant  to  Rule  126.  The  plaintiff, 
during  the  years  1946,  1947,  1948  and  1949,  was  a citizen  of  the 
Republic  of  China  and  was  the  Consul-General  of  career  of  the 
said  Republic  of  China  at  the  city  of  Toronto,  in  the  Province 
of  Ontario.  Certain  freehold  land  and  premises  known  as  no. 
144  Riverview  Drive,  in  the  said  city  of  Toronto,  were  held  by 
the  plaintiff  in  trust  for  the  Government  of  the  said  Republic, 
and  were  occupied  and  used  by  the  plaintiff  with  his  subordinate 
officers,  consisting  of  consuls  and  vice-consuls  of  career  and  staff, 
all  citizens  of  the  Republic  of  China  and  employed  by  its  Govern- 
ment, during  those  years  as  and  for  the  public  use  of  the  Consu- 
late-General representing  that  Government.  The  plaintiff  as 
Consul-General  lived  on  the  premises  with  his  family  during  the 
said  years. 
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The  defendant,  The  Corporation  of  the  City  of  Toronto,  im- 
posed certain  realty  taxes  for  the  said  years  amounting  in  the 
aggregate  to  $4,801.11,  in  respect  of  the  land  and  premises.  The 
plaintiff  claims  a declaration  that  the  lands  and  premises  are  im- 
mune from  rates  and  taxes  levied  by  the  defendant  against  them 
for  those  years,  on  the  ground  that  the  land  was  the  public 
property  of  the  Government  of  the  Republic  of  China  during  the 
said  years  and  was  used  by  the  Chinese  Government  for  the  pub- 
lic use  of  the  Chinese  Consulate-General. 

The  assessment  made  against  the  lands  in  respect  of  these 
taxes  was  not  appealed  to  the  court  of  revision  or  any  other  as- 
sessment appeal  court. 

I think  it  would  be  proper,  and  it  was  not  argued  to  the  con- 
trary, that  the  land  and  premises,  for  the  purpose  of  this  matter, 
should  be  treated  as  being  property  of  the  Republic  of  China. 

The  question  to  be  decided  here,  as  I view  it,  is  not  funda- 
mentally unlike  two  of  the  questions  dealt  with  by  the  judgment 
of  the  Supreme  Court  of  Canada,  in  Re  Levying  of  Rates  on  I 
Foreign  Legations  and  High  Commissioners’  Residences,  [1943]  ' 
S.C.R.  208,  [1943]  2 D.L.R.  481.  I shall,  therefore,  refer  freely  I 
to  the  judgments  therein  and  particularly  to  the  judgment  of  j 
Chief  Justice  Duff  (as  he  then  was)  wherein  are  set  out  many  j 
references  and  authorities.  The  matter  involves  international 
law,  and  whether,  if  covered  by  international  law,  the  principle  i 
in  point  has  been  accepted  and  adopted  by  our  own  domestic  law.  i 
To  quote  from  the  judgment  of  Duff  C. J.C.  at  p.  213 : j 

‘Tn  Chung  Chi  Cheung  v.  The  King,  [1939]  A.C.  160,  Lord  j 
Atkin,  delivering  the  judgment  of  the  Judicial  Committee,  said  | 
at  pp.  167-8:  j| 

“ Tt  must  be  always  remembered  that,  so  far,  at  any  rate,  | 
as  the  Courts  of  this  country  are  concerned,  international  law  | 
has  no  validity  in  so  far  as  its  principles  are  accepted  and  adopted  j 
by  our  own  domestic  law.  There  is  no  external  power  that  im-  j 
poses  its  rules  upon  our  own  code  of  substantive  law  or  pro-  | 
cedure.  The  Courts  acknowledge  the  existence  of  a body  of  rules 
which  nations  accept  amongst  themselves.  On  any  judicial  issue  ! 
they  seek  to  ascertain  what  the  relevant  rule  is,  and,  having  | 
found  it,  they  will  treat  it  as  incorporated  into  the  domestic  law,  i 
so  far  as  it  is  not  inconsistent  with  rules  enacted  by  statutes  or 
finally  declared  by  their  tribunals.  What,  then,  are  the  im- 
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munities  of  public  ships  of  others  nations  accepted  by  our  Courts, 
and  on  what  principle  are  they  based?’ 

“In  Mortensen  v.  Peters  (1906),  8 F.  (J.C.)  93,  at  101,  Lord 
Dunedin,  then  Lord  President  of  the  Court  of  Session  in  Scotland, 
said: 

“ ‘It  is  a trite  observation  that  there  is  no  such  thing  as  a 
standard  of  international  law  extraneous  to  the  domestic  law  of  a 
kingdom,  to  which  appeal  may  be  made.  International  law,  so 
far  as  this  Court  is  concerned,  is  the  body  of  doctrine  regarding 
the  international  rights  and  duties  of  states  which  has  been  adopt- 
ed and  made  part  of  the  law  of  Scotland.’ 

“There  are  some  general  principles  touching  the  position  of 
the  property  of  a foreign  state  and  the  minister  of  a foreign  state 
that  have  been  accepted  and  adopted  by  the  law  of  England 
(which,  except  as  modified  by  statute,  is  the  law  of  Ontario)  as 
part  of  the  law  of  nations.” 

The  Chief  Justice  here  is,  of  course,  dealing  with  the  rights 
and  immunities  of  ambassadors  and  ministers  of  like  status  and 
the  properties  occupied  and  used  by  them,  such  as  legations.  As 
to  the  status  of  a consul  of  career,  in  6 Halsbury,  2nd  ed.  1932, 
at  p.  506,  s.  624,  clause  (4) , a consul  is  described  as  a person  of 
a gwasi-diplomatic  character.  However,  at  p.  518,  s.  642,  it  is 
said:  “A  consular  officer  is  not  a public  minister,  and  is  not,  there- 
fore, eo  nomine  entitled  to  the  privileges  accorded  to  persons  of 
a diplomatic  character.” 

However,  quite  aside  from  the  question  whether  a consul  of 
career  is  a public  minister,  it  would  appear  from  the  above  quota- 
tion from  the  judgment  of  Duft  C.J.C.  that  the  principle  enun- 
ciated therein  would  apply  to  property  owned  by  a foreign  State 
and  used  for  the  public  purposes  of  such  State.  This  would  seem 
to  be  borne  out  by  the  further  following  quotations  from  the 
judgment  at  p.  221: 

“Parallel  with  this  rule  touching  the  immunity  of  legations, 
there  runs  the  principle  of  the  immunity  of  the  property  of  a 
foreign  state  devoted  to  public  use  in  the  traditional  sense.  In 
The  Parlement  Beige  (1880),  5 P.D.  197,  it  was  held  that  this 
immunity  applies  to  a ship  used  by  a foreign  government  in  carry- 
ing mail.  The  Supreme  Court  of  the  United  States  has  held  that 
it  is  enjoyed  by  a ship,  the  property  of  a foreign  sovereignty  and 
employed  by  the  foreign  government  for  trading  purposes. 
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Berizzi  Brothers  Co.  v.  S.S.  Pesaro  (1926),  271  U.S.  562.  It  most 
certainly  cannot  be  said  that  this  is  a settled  doctrine,  in  view  of 
the  opinions  expressed  in  the  Cristina  case  [Compania  Naviera 
Vasccngado  v.  S.S.  ‘'Cristina’’  et  al.j,  [1938]  A.C.  485],  although 
Lord  Atkin  who  delivered  the  judgment  of  the  Judicial  Committee 
in  Chung  Chi  Cheung  v.  The  King,  supra,  at  p.  175  uses  a general 
phrase : 

‘The  sovereign  himself,  his  envoy,  and  his  property,  includ- 
ing his  public  armed  ships,  are  not  to  be  subjected  to  legal  process.’ 

“There  is  no  controversy,  however,  that  this  immunity  from 
legal  process  extends  to  the  property  of  the  foreign  sovereign 
devoted  to  diplomatic  uses.” 

In  The  Parlement  Beige  (1880),  5 P.D.  197,  in  the  Court  of 
Appeal,  Brett  L.J.  at  p.  214,  says: 

“The  principle  to  be  deduced  from  all  these  cases  is  that,  as 
a consequence  of  the  absolute  independence  of  every  sovereign 
authority,  and  of  the  international  comity  which  induces  every 
sovereign  state  to  respect  the  independence  and  dignity  of  every 
other  sovereign  state,  each  and  every  one  declines  to  exercise  by 
means  of  its  Courts  any  of  its  territorial  jurisdiction  over  the 
person  of  any  sovereign  or  ambassador  of  any  other  state,  or 
over  the  public  property  of  any  state  which  is  destined  to  public 
use  or  over  the  property  of  any  ambassador,  though  such 
sovereign,  ambassador,  or  property  be  within  its  territory,  and, 
therefore,  but  for  the  common  agreement  subject  to  its  jurisdic- 
tion.” 

Quoting  again  from  the  judgment  of  Duff  C. J.C.  at  p.  221 : 

“The  taxes  in  question  may  be  broadly  divided  into  two 
classes:  those  which  constitute  payment  for  service  rendered 
for  the  beneficial  enjoyment  of  the  particular  property  in  respect 
of  which  they  are  assessed,  and  those  which  are  levied  for  general 
purposes.  As  regards  the  first  class,  water  rates  may  perhaps 
be  taken  as  typical.  There  is,  of  course,  no  obligation  upon  a 
state  which  receives  an  envoy  from  a foreign  state  to  provide  him 
gratuitously  with  water,  or  electricity,  and  it  would  be  generally 
agreed  that  where  a tax  is  in  the  nature  of  the  price  of  a com- 
modity, the  person  enjoying  the  benefit  of  that  commodity  ought 
to  pay  the  price.  As  regards  taxes  (strictly  so-called),  they  are 
imposed  by  the  authority  of  the  state,  whether  immediately,  or 
mediately,  through  a municipality,  or  other  agency.  The  imposi- 
tion of  a tax  presupposes  a person  from  whom,  or  a thing  from 
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which,  it  is  exacted,  or  collected.  It  is  so  exacted,  or  collected, 
in  virtue  of  superior  political  authority.  It  does  not  require 
much  argument  to  establish  that,  consistently  with  the  general 
principles  enunciated  in  the  authorities  already  quoted,  such  an 
exaction  cannot  be  demanded  by  one  equal  sovereignty  from 
another,  or  from  its  diplomatic  agent;  and  there  is  a general 
acceptance  of  the  view  that  such  tribute  is  not  exigible,  consist- 
ently with  the  principles  of  the  law  of  nations.  We  are  concerned 
at  present  with  taxes  demanded  in  respect  of  real  property,  and 
we  need  not  consider  how  far  it  is  consistent  with  general  prin- 
ciples to  exact  from  diplomatic  agents  licence  fees,  bridge  tolls, 
stamp  duties,  and  other  imposts  which,  it  may  at  least  plausibly 
be  argued,  are  taken  in  payment  for  specific  services  rendered 
directly  to  the  particular  individual  who  pays  for  them  and  belong 
to  the  same  category  as  water  rates  and  electric  rates;  nor  need 
we  touch  on  the  subject  of  customs  duties.  The  precise  question 
we  have  to  consider  is  whether  a tax  imposed  by  a statute  in 
general  terms  in  respect  of  the  ownership  and  of  the  occupation 
of  real  property,  or  levied  upon  real  property  itself,  extends  to 
the  case  where  such  property  is  owned,  and  occupied,  by  a foreign 
state,  or  its  diplomatic  agent,  and  is  employed  for  the  public 
diplomatic  purposes.” 

I understand  that  the  taxes  in  question  in  the  case  at  bar  do 
not  include  water  rates,  but  I am  advised  that  they  do  include 
services  such  as  street  cleaning,  garbage  collection  and  school 
rates,  but  these  are  not  in  the  nature  of  commodities  or  fees 
referred  to  in  the  above  quotation.  The  question  here  is  similar 
to  the  one  mentioned  in  the  last  two  sentences  of  the  above 
quotation. 

The  only  difference,  if  it  is  a difference,  is  that  this  property 
is  employed  for  public  purposes  as  a consulate,  purposes  which 
may  not  be  classed  as  diplomatic  purposes.  However,  as  we  have 
seen  from  previous  quotations,  the  immunity  of  the  property  of 
a foreign  State  is  not  limited  to  the  property  of  the  diplomatic 
representative  but  applies  to  such  property  as  a ship.  Surely  it 
would  apply  as  much  to  the  property  of  the  foreign  State  used 
for  public  purposes  by  a consul. 

The  basis  of  the  principle  seems  to  be  that  the  foreign  State 
is  immune  from  ccactio,  direct  or  indirect.  Kerwin  J.,  in  a dis- 
senting judgment  in  the  reference  case  referred  to,  deals  with 
the  matter  on  the  basis  that  the  questions  submitted  refer  to 
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the  powers  of  the  councils  to  impose  assessments,  taxes  and  ^ 
charges  and  not  to  their  powers,  or  those  of  the  corporations  ’ 
acting  through  their  officers  and  agents,  to  compel  payment  of 
these  taxes. 

Hudson  J.  in  the  same  case,  also  in  a dissenting  judgment, 
appears  to  take  a somewhat  similar  position  after  stating  at  | 
p.  245 : “It  must,  then,  be  concluded  that  a court  would  be  bound  | 
to  hold  that  in  Ontario  no  action  could  be  proceeded  with  against  ' 
any  foreign  sovereign  or  state  or  its  diplomatic  representatives  ! 
who  pleaded  immunity,  in  respect  of  taxes  imposed  by  municipal 
corporations,  and  the  same  rule  would  apply  to  any  proceedings  I 
in  court  calculated  to  disturb  their  occupation  of  the  land.”  He  j 
goes  on  to  say:  “But  there  is  another  side  to  the  matter.  The 
immunity  or  privilege  is  a privilege  from  action  or  molestation. 

It  does  not  destroy  liability.” 

However,  Duff  C. J.C.  points  out  at  p.  229 : 

“The  legal  consequences  on  assessment  of  land  under  the 
assessment  law  of  Ontario  include  these:  Where  the  property 
and  the  persons  assessed  are  not  exempt  from  taxation,  the  tax 
levied,  pursuant  to  the  assessment,  may  be  recovered  as  a debt  i 
from  the  owner,  or  tenant,  originally  assessed.  The  taxes  are  ' 
a lien  upon  the  land  and  by  statutory  extra-judicial  proceedings 
the  land  may  be  sold  and  a title  vested  in  the  purchaser  and  the 
proceeds  of  the  sale  applied  in  payment  of  the  taxes.  Moreover, 
generally  speaking,  where  taxes  are  a lien  on  land,  the  munici- 
pality possesses  a power  of  distress  upon  the  goods  and  chattels  j 
of  the  owner,  or  tenant,  whose  name  is  on  the  collector’s  roll, 
found  anywhere  within  the  county.” 

He  says  further: 

“As  to  the  sale  of  the  land  for  the  recovery  of  the  tax,  it  is 
difficult  to  see  how  the  proceedings  can  be  said  not  to  involve 
coactio  in  the  sense  of  Lord  Campbell’s  judgment  [in  The  Mag- 
dalena Steam  Navigation  Company  v.  Martin  (1859),  2 E.  & E. 
94,  121  E.R.  36].  Obviously  the  foreign  state  would  be  immedi- 
ately concerned  with  the  amount  of  the  valuation  and,  if  the 
valuation  appears  to  him  to  be  unjust,  his  only  remedy  is  the 
statutory  remedy  involving  ultimately,  it  may  be,  an  appearance 
before  the  Court  of  Appeal  for  the  province.  In  the  last  resort 
the  taxing  authority,  or  the  purchaser  of  the  property,  must 
apply  to  the  Courts,  which  are  without  jurisdiction. 
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“As  to  the  charge  upon  the  land,  it  has  been  argued  that  a 
tax  enforceable  against  its  real  property  is  not  directly  imposed 
upon  the  foreign  sovereignty  and,  therefore,  that  property  of 
the  foreign  sovereignty  may  be  subjected  to  such  a tax  without 
any  infringement  of  the  principles  of  international  law.  Where 
the  property  is  in  use  for  diplomatic  purposes,  it  is  impossible  to 
accept  this  view.  So  long  as  the  property  is  devoted  to  such  uses, 
the  territorial  sovereignty  admittedly  cannot  enforce  a charge; 
but,  if  the  property  is  transferred,  does  the  charge  stand  as 
against  the  purchaser?  If  so,  the  statutory  proceeding  is  only  a 
method  of  enforcing  indirectly  the  law  of  the  territorial  jurisdic- 
tion against  the  public  property  of  the  foreign  sovereign.  It  would 
be  the  assertion  of  ‘a  right’,  to  use  the  words  of  Scrutton  L.J.  in 
The  Tervaete,  [1922]  P.  259  at  272,  ‘over  the  property  of  a foreign 
sovereign  not  arising  from  any  voluntary  action  on  his  part, 
which  adversely  affected  his  property’,  because  obviously  the 
charge  would  affect  the  price  for  which  the  property  could  be 
sold.  The  creation  of  the  charge  amounts  to  the  creation  of  a 
jus  in  re  aliena  to  a subtraction  from  the  property  of  the  foreign 
j sovereign.  Such  a proceeding  would  seem  to  be  inconsistent  with 
the  principle  ‘of  absolute  independence  of  every  superior  author- 
ity’, per  Brett  L.J.,  The  Parlement  Beige  (1880),  5 P.D.  197  {par 
I m parem  non  habet  imperium),  which,  as  we  have  seen,  lies  at 
the  basis  of  the  immunities  conceded  to  a foreign  sovereign  and 
his  property.” 

Rinfret  J.,  as  he  then  was  (now  C.J.C.),  says  at  p.  223: 

“A  municipal  corporation,  through  its  council,  must  collect 
taxes  in  a sufficient  amount  to  supply  the  total  sum  required  for 
its  expenditures  under  its  yearly  budget. 

“It  would  be  an  empty  procedure  for  the  municipal  council 
to  enter  on  its  assessment  roll  amounts  of  taxes  against  property 
; owned  and  occupied  by  foreign  states,  for,  as  they  are  uncollect- 
able, the  municipal  council,  at  the  end  of  the  year,  would  find 
the  amount  in  its  hands  available  for  its  municipal  purposes,  as 
shown  by  its  budget,  deficient  to  the  extent  of  the  aggregate 
amount  of  taxes  uncollectable  against  foreign  states  or  diplomats, 
i Thus  it  could  not  succeed  in  making  both  ends  meet — as  it  must. 

“Indeed,  the  assessment  roll,  if  it  should  include  taxes  which 
' are  admittedly  uncollectable,  would  be  misleading,  as  it  would 
show  assets  which  are  not,  in  fact,  available  to  the  council. 
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“It  seems,  therefore,  a necessary  consequence  of  the  legal 
impossibility  of  collecting  the  taxes  against  foreign  states  or 
diplomats  that  such  taxes  or  rates  may  not  be  assessed  and  levied 
on  the  properties  owned  and  occupied  by  them  and  used  for 
diplomatic  purposes. 

“Nor  do  I think  that,  consistently  with  principle,  the  municipal 
corporation  can  create  any  effective  charge  upon  the  property 
under  consideration,  because  obviously  the  charge  would  affect 
the  price  for  which  the  property  could  be  sold  later,  if  a sale 
was  effected  by  the  foreign  State  to  an  ordinary  purchaser.  This 
would  only  mean  an  indirect  way  of  coercing  the  foreign  State.” 

Taschereau  J.  at  p.  249  says: 

“The  question  is  whether  under  International  Law,  a property 
belonging  to  a foreign  State  may  be  assessed  for  municipal  pur- 
poses .... 

“I  have  come  to  the  conclusion  that  practically  in  all  the  leading 
countries  of  the  world,  it  is  a settled  and  accepted  rule  of  Inter- 
national Law,  that  property  belonging  to  a foreign  Government, 
occupied  by  its  accredited  representative,  cannot  be  assessed  and 
taxed  for  state  or  municipal  purposes. 

“The  Minister  himself,  is  not  as  a rule,  subject  to  the  authority 
of  a foreign  power,  and  cannot  be  impleaded  in  the  courts  of  the 
country  where  he  is  sent.  His  immunity  from  legal  process 
extends  to  the  property  of  the  State,  which  is  exempt  from  all 
form  of  taxation.  It  is  with  this  in  mind  that  must  be  read  the 
Assessment  Act  of  Ontario. 

“I  had  the  advantage  of  reading  the  reasons  for  judgment 
of  the  Chief  Justice.  He  has  made  a thorough  review  of  the  juris- 
prudence and  of  the  opinions  of  the  text-writers  on  the  subject, 
and  with  what  he  has  said,  I entirely  concur.” 

As  to  whether  the  principles  governing  immunities  of  the 
property  of  a foreign  government  are  part  of  the  law  of  this 
Province,  or  whether  they  are  overridden  by  the  enactments 
imposing  the  taxation  in  question,  such  as  The  Assessment  Act, 
R.S.O.  1937,  c.  272,  Duff  C.J.C.  at  p.  231  says: 

“The  general  language  of  the  enactments  imposing  the  tax- 
ation in  question  must  be  construed  as  saving  to  the  privileges  of 
foreign  states.  The  general  principle  is  put  with  great  clearness 
and  force  in  the  judgment  of  Marshall  C.J.,  from  which  I have 
quoted  so  freely.  These  are  his  Vv^ords  {Schooner  Exchange  v. 
McF addon  (1812),  7 Cranch  116,  at  146): 
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“ ‘Without  doubt,  the  sovereign  of  the  place  is  capable  of 
destroying  this  implication.  He  may  claim  and  exercise  jurisdic- 
tion either  by  employing  force,  or  by  subjecting  such  vessels  to 
the  ordinary  tribunals  . . . Those  general  statutory  provisions 
. . . which  are  descriptive  of  the  ordinary  jurisdiction  . . . 
ought  not,  in  the  opinion  of  this  Court,  to  be  so  construed  as  to 
give  them  jurisdiction  in  a case,  in  which  the  sovereign  power  has 
impliedly  consented  to  waive  its  jurisdiction.’  ” 

I have,  of  course,  fully  recognized  that  the  reference  case  in 
the  Supreme  Court  of  Canada  and  many  of  the  authorities  re- 
ferred to  deal  with  the  property  of  a foreign  government  occupied 
by  an  ambassador  or  diplomatic  representative,  but  the  ratio 
decidendi  would  appear  to  be  as  much  that  the  property  is  owned 
by  and  used  for  the  public  purposes  of  the  foreign  government 
as  that  it  is  occupied  by  the  ambassador  or  public  minister  of  the 
foreign  government,  as  indicated  in  the  quotation  from  the  judg- 
ment of  Brett  L.J.  in  The  Parlement  Beige,  supra,  which  was 
quoted  with  approval  in  Compania  Naviera  Vascongado  v.  S.S. 
''Cristina'^  et  dl.,  [1938]  A.C.  485  by  Lord  Wright  at  p.  506,  as 
mentioned  in  the  judgment  of  Hudson  J.  aforesaid  at  p.  243,  and 
which  I repeat  here: 

“The  principle  to  be  deduced  from  all  these  cases  is  that,  as  a 
consequence  of  the  absolute  independence  of  every  sovereign 
authority,  and  of  the  international  comity  which  induces  every 
sovereign  state  to  respect  the  independence  and  dignity  of  every 
other  sovereign  state,  each  and  every  one  declines  to  exercise 
by  means  of  its  courts  any  of  its  territorial  jurisdiction  over  the 
person  of^  any  sovereign  or  ambassador  of  any  other  state,  or 
over  the  public  property  of  any  state  which  is  destined  to  public 
use  or  over  the  property  of  any  ambassador,  though  such 
sovereign,  ambassador,  or  property  be  within  its  territory,  and, 
therefore,  but  for  the  common  agreement  subject  to  its  juris- 
diction.” 

I am  therefore  of  the  opinion  that  the  property  of  a foreign 
State  occupied  by  its  consul  and  used  for  the  public  purposes  of 
such  State  are  not  liable  to  taxation  by  municipal  corporations  in 
this  Province. 

It  is,  however,  contended  on  behalf  of  the  defendant  that  the 
question  is  determined  against  the  plaintiff  because  he  did  not 
appeal  against  the  assessment  of  the  property  for  taxes  under 
the  provisions  of  The  Assessment  Act,  and  that  the  assessment 
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is  confirmed  by  virtue  of  the  provisions  of  that  Act.  If  The  As- 
sessment Act  is  to  be  construed  as  saving  the  privileges  of  foreign 
States,  and  there  is  no  power  to  make  the  assessment,  the  pro- 
visions of  the  Act  are  not  applicable. 

The  question  submitted  will  therefore  be  answered  in  the  affir- 
mative. 

In  the  special  case  the  parties  agreed  that  on  the  question 
being  answered  in  the  affirmative  judgment  might  be  given  for 
the  plaintiff.  There  will,  therefore,  be  judgment  declaring  that 
the  freehold  land  mentioned  in  the  special  case  and  above  referred 
to  is  immune  from  rates  and  taxes  levied  by  the  defendant  against 
the  said  freehold  land  for  the  years  1946,  1947,  1948  and  1949. 
Costs  should  follow  the  event. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff:  Samuel  M.  Mehr,  Toronto. 

Solicitor  for  the  defendant:  W.  G.  Angus^  Toronto. 
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[GALE  J.] 

Appleyard  v*  Appleyard  et  aL 

Divorce — Effect  of  Previous  Proceedings — Second  Action  Commenced 

while  First  Action,  Based  on  Same  Adultery,  not  Disposed  of — 

First  Action  Discontinued  before  Trial  of  Second. 

A plaintiff  is  not  precluded  from  bringing  an  action  for  divorce,  or  from 
obtaining  judgment  in  that  action,  by  the  mere  fact  that  an  earlier 
action,  based  on  the  same  adultery,  was  still  in  existence  when  the 
writ  was  issued  in  the  second  action.  The  statements  in  Rayden  on 
Divorce,  5th  ed.  1949,  p.  187,  and  Tolstoy,  Divorce  Law  and  Practice, 
1946,  p.  171,  to  the  effect  that  two  actions  for  divorce  cannot  be  pending 
at  the  same  time,  are  not  supported  by  judicial  authority.  Onslow  v. 
Onslow,  Jones  and  Campbell  (1889),  69  L.T.  680,  considered;  other 
authorities  referred  to.  In  no  circumstances,  however,  should  judgment 
be  pronounced  in  the  second  action  while  the  first  remains  undisposed 
of.  Onslow  V.  Onslow,  Jones  and  Campbell,  supra,  applied.  If  the 
first  action  is  discontinued  after  the  issue  of  the  second  writ,  but  before 
the  second  action  comes  to  trial,  the  plaintiff  will  be  entitled  to  judg- 
ment if  he  establishes  his  case,  but  should  be  penalized  by  being 
deprived  of  costs. 

An  action  by  a wife  for  divorce. 

14th  February  1950.  The  action  was  tried  by  Gale  J.  with- 
out a jury  at  Chatham. 

R,  D.  Steele,  K.C.,  for  the  plaintiff. 

25th  May  1950.  Gale  J.: — This  action  was  commenced  by 
writ  issued  on  the  13th  April  1949,  and  is  for  the  dissolution  of 
the  marriage  between  the  plaintitf  and  the  defendant  spouse. 
When  the  action  came  to  trial  before  me  in  Chatham  I was  quite 
satisfied  that  service  of  the  appropriate  documents  had  been  duly 
made  upon  the  defendants  and  there  was  clear  evidence  of  adul- 
tery, but  I was  in  doubt  upon  two  points  and  reserved  the  matter 
to  give  further  consideration  to  them. 

In  the  first  place,  it  appeared  that  by  writ  issued  in  this  Court 
on  the  24th  November  1948,  and  subsequently  served  upon  the 
defendants,  an  action  was  constituted  to  dissolve  this  marriage  by 
reason  of  the  same  adultery  alleged  in  this,  the  second,  action. 
The  first  action  was  not  completely  discontinued  until  the  20th 
April  1949,  some  days  after  the  issue  of  the  writ  in  this  action. 
In  those  circumstances  I wished  to  consider  whether  the  existence 
of  the  prior  action  to  dissolve  the  marriage  on  the  same  miscon- 
duct was  fatal  to  the  initiation  of  this  action. 

A statement  contained  in  the  5th  edition  (1949)  of  Rayden  on 
Divorce  supports  the  theory  that  two  actions  for  divorce  cannot 
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be  pending  at  the  one  time.  At  p.  187  of  that  text  the  following 
appears : 

“Once  filed,  a petition  cannot  be  withdrawn.  Whether  dis- 
missed, abandoned,  or  successful,  it  remains  upon  the  file  of  the 
Court,  and  if  a previous  petition,  abandoned  but  not  dismissed, 
is  on  the  file,  it  must  be  dismissed  by  order  on  summons  before  a | 
second  petition  is  filed  by  the  same  petitioner.”  I 

The  view  of  Mr.  Tolstoy,  upon  the  subject,  as  set  out  in  his  i 
book  Divorce  Law  and  Practice,  1946,  is  even  more  emphatic,  for  ' 
after  expressing  substantially  what  is  contained  in  the  above  ! 
passage  from  Rayden,  at  p.  171  Tolstoy  says:  “It  is  impossible  j 

to  have  two  petitions  on  the  file  in  respect  of  the  same  marriage  ? 

at  the  same  time.” 

1 

The  case  of  Onslow  v.  Onslow,  Jones  and  Campbell  (1889),  j 

60  L.T.  680,  is  cited  by  both  authors  as  the  sole  authority  for  their  j 

propositions.  I have  read  the  Onslow  decision  with  great  care  i 

and  am  of  the  opinion  that  the  statements  above  quoted  are  not 
supported  by  that  case.  During  the  hearing  before  Mr.  Justice 
Butt  it  appeared  that  the  petitioner  had  some  years  before  in- 
stituted divorce  proceedings  against  his  wife,  charging  her  with  i 
adultery  with  a man  named  Clark  who  was  made  corespondent 
in  that  suit.  That  case  was  not  heard,  owing,  it  was  said,  to  some 
mistake  as  to  the  date,  and  it  was  not  called  on  in  due  course  and 
apparently  was  struck  from  the  list.  No  application  had  ever  been 
made  to  reinstate  it  on  the  list  or  to  have  it  dismissed,  so  that 
when  the  second  petition  came  on  for  hearing  before  Mr.  Justice 
Butt  the  first  suit  remained  on  the  files  of  the  Court.  Counsel  for 
the  petitioner  thereupon  asked  that  the  first  action  be  dismissed. 

The  learned  judge  doubted  the  power  of  the  Court  to  do  that 
without  resort  to  the  usual  measures  for  such  purpose.  He  put 
it  this  way: 

“Steps  must  be  taken  in  the  proper  way — by  summons — to 
get  rid  of  the  first  suit.  Until  that  was  done  no  decree  could  be 
pronounced  in  the  present  suit.  This  unhappy  petitioner  had 
been  so  bandied  about  that,  solely  on  his  account,  and  in  order 
to  save  him  further  expense  in  the  matter,  the  court  would  consent 
to  hear  the  evidence  now.  It  must,  however,  be  understood,  that 
steps  should  be  at  once  taken  on  behalf  of  the  petitioner  to  have 
the  former  suit  called  on  and  dismissed.  Until  that  had  been 
done  the  decree  would  be  suspended.”  (The  italics  are  mine.) 
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It  is  manifest  that  the  learned  judge  did  not  intend  to  establish 
a rule  of  law  that  a second  action  for  divorce  cannot  be  commenced 
while  the  first  one  is  still  outstanding.  He  decided  only  that  the 
Court  ought  not  to  grant  a decree  in  the  second  action  during 
the  currency  of  the  first  suit.  Both  his  Lordship’s  reasoning  and 
the  result  of  that  case  are  incompatible  with  the  passages  to  be 
found  in  Rayden  and  Tolstoy,  supra,  and  I have  come  to  the 
conclusion  that  those  statements  lack  judicial  approval. 

If  those  passages  are  intended  merely  to  express  the  situation 
in  England  today  from  the  procedural  aspect  they  are  entirely 
accurate,  for  as  will  be  seen  in  a moment,  an  order  was  issued  by 
the  judges  of  the  English  High  Court  in  1911  covering  the  point. 
I repeat,  however,  that  the  statements  have  no  other  foundation; 
certainly  the  Onslow  case  does  not  seem  to  have  the  effect  as- 
signed to  it  by  the  authors  of  those  two  text-books. 

There  are  two  other  cases  to  which  reference  should  be  made. 
The  first  is  Turner  v.  Turner  (1862),  2 Sw.  & Tr.,  426,  164  E.R. 
1061.  In  that  case  a petition  was  filed  and  a citation  was  issued 
on  the  part  of  a wife  for  a judicial  separation  on  the  ground  of 
cruelty.  Neither  this  petition  nor  the  citation  was  served.  Sub- 
sequently the  wife  filed  a second  petition  for  judicial  separation 
on  the  ground  of  adultery  coupled  with  cruelty,  and  a citation 
issued  thereon.  The  husband  was  served  and  entered  an  appear- 
ance in  the  second  suit.  When  knowledge  of  the  first  petition 
came  to  the  petitioner’s  solicitor,  he  moved  the  Court  “to  direct 
the  petition  filed  in  the  second  suit  to  be  taken  off  the  file,  or  to 
dismiss  the  same,  and  to  direct  a fresh  citation  to  issue  on  the 
first  suit”.  Counsel  for  the  respondent  did  not  oppose  the  motion 
but  stated  that  he  would  “leave  the  other  side  to  take  their  own 
course”.  The  Judge  Ordinary  said  this: 

“There  were  two  petitions  filed,  and  two  citations  issued  by 
the  petitioner  for  a judicial  separation  against  her  husband.  The 
first  petition  and  citation  were  never  served  upon  him;  the 
second  petition  and  citation  were  served,  and  he  has  entered  an 
appearance  to  this  citation.  The  second  suit  must  therefore  pro- 
ceed.” 

The  next  case  is  Stewart  v.  Stewart,  [1943]  O.W.N.  255.  The 
circumstances  there  confronting  Mr.  Justice  Urquhart  were  com- 
plicated and  it  is  fairly  apparent  that  his  Lordship  did  not  have 
this  particular  point  directly  in  mind  when  he  refused  to  grant 
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leave  to  discontinue  the  first  action  and  dismissed  the  second 
action.  It  is  clear,  however,  that  he  was  of  the  view  that  in  a 
proper  setting  the  second  action  might  have  been*  allowed  to 
proceed,  notwithstanding  that  the  first  action  was  alive  at  the 
time  of  the  issue  of  the  second  writ. 

Those  two  decisions  afford  considerable  encouragement  for 
the  conclusion  that  the  cause  of  action  itself  and  the  right  to 
institute  proceedings  in  respect  of  such  cause  of  action  are  not 
abrogated  merely  because  there  is  in  existence  another  action 
for  the  same  relief. 

It  is  not  without  significance  that  the  Onslow  case  is  not  cited 
on  this  point  in  the  13th  edition  (1945)  of  Latey  on  Divorce  nor 
in  Evans  on  the  Law  of  Divorce  in  Canada,  1923,  Cartwright’s 
The  Law  of  Divorce,  2nd  ed.  1945,  or  Power’s  Law  of  Divorce 
in  Canada,  1948.  On  the  other  hand,  there  is  confirmation  of 
the  view  which  I take  of  the  Onslow  judgment  in  the  case  of 
Haines  v.  Haines  (1948) , where  Mr.  Justice  Coady,  of  the  Supreme 
Court  of  British  Columbia,  dealt  with  an  application  to  dismiss 
a second  petition  issued  while  a former  petition  was  still  out- 
standing. The  application  was  brought  on  the  faith  of  the  state- 
ment in  Rayden  on  Divorce  quoted  above.  In  refusing  the  applica- 
tion, Mr.  Justice  Coady  declared  that  the  text  in  Rayden  was 
not  supported  by  the  Onslow  case.  His  decision  is  to  be  found, 
so  far  as  I have  been  able  to  ascertain,  only  at  p.  205  of  vol.  6 
of  “The  Advocate”,  a periodical  published  by  the  Bar  Association 
of  Vancouver,  British  Columbia. 

If  the  statements  in  Rayden  and  Tolstoy  were  correct,  it  would 
probably  have  been  unnecessary  for  the  judges  of  the  High  Court 
of  Justice  of  England  to  deal  procedurally  with  the  possibility  of 
a second  petition  to  dissolve  the  marriage,  and  yet  we  find,  in- 
cluded in  a direction  of  the  judges  dated  11th  September  1911, 
firm  instructions  that  where  a new  petition  is  desired  the  original 
petition  must  first  be  dismissed  on  an  order  to  be  obtained  on 
summons  to  the  registrar.  This  direction  is  apparently  the  basis 
for  the  statement  at  p.  456  of  Latey,  op.  cit.,  to  the  following 
effect: 

“If  there  have  been  such  proceedings  [prior  proceedings  of 
any  sort]  these  must  be  set  out  in  detail,  including  their  nature, 
date  of  institution  and  date  and  effect  of  the  resultant  decree  or 
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order  (if  any) , and  in  the  case  of  proceedings  with  reference  to 
the  marriage,  whether  or  not  there  has  been  any  resumption  of 
cohabitation  since  the  making  of  such  order  or  decree.  If  no  such 
decree  has  been  pronounced  in  proceedings  in  the  High  Court 
and  the  previvous  petition  is  not  being  proceeded  with  and  no 
order  dismissing  such  petition  has  been  obtained,  a Registrar’s 
summons  must  be  taken  out  before  filing  the  new  petition  to  have 
the  first  petition  dismissed,  and  when  the  order  has  been  made 
the  fact  of  this  dismissal  must  be  recited  in  the  new  petition.  After 
this  recital  the  words  '^ave  and  except  as  aforesaid,  there  have 
been  no  previous  proceedings’  should  be  added.” 

I conclude,  therefore,  that  a plaintiff’s  right  to  bring  a second 
action  for  divorce  is  not  barred  by  the  continued  existence  of  a 
prior  action  for  the  same  relief.  The  second  suit  endures  until 
the  defendant  in  it  takes  steps  to  have  it  dismissed  or  stayed 
perpetually  on  the  ground  that  it  is  frivolous  and  vexatious. 
Certainly  a proceeding  taken  for  the  same  relief  as  that  sought 
in  one  already  subsisting  is  an  abuse  of  the  process  of  the  Court 
and  ought  to  be  regarded  with  great  disfavour.  In  this  connection 
I refer  to  Macdougall  v.  Knight  (1890),  25  Q.B.D.  1,  and  to 
Prothero  v.  Phelps  (1856),  25  L.J.  Ch.  105,  where  Lord  Justice 
Turner  described  the  subsequent  proceeding  as  a contempt  of 
court. 

For  the  reasons  I have  expressed  a decree  may  be  granted  in 
this  case,  notwithstanding  the  fact  that  another  action  was  pend- 
ing at  the  time  the  writ  was  issued.  But  that  is  a feature  which 
cannot  be  ignored  entirely,  and  I have  decided  that  the  plaintiff 
ought  to  be  penalized  because  of  it  by  being  denied  costs. 

There  is  also  this  to  be  said.  The  Onslow  decision  is  authority 
for  the  thought  that  under  no  circumstances  should  a decree  be 
issued  in  a second  action  until  effective  disposition  has  been  made 
of  the  first.  I intend  to  adhere  to  that  precept. 

The  second  point  concerned  the  question  of  the  Court’s  juris- 
diction and  particularly  the  effect  of  The  Divorce  Jurisdiction 
Act,  1930  (Can.),  c.  15.  Written  argument  was  submitted  on 
behalf  of  the  plaintiff  on  this  branch  of  the  matter  and  I have 
come  to  the  conclusion  that  the  defendant  spouse  had  acquired 
an  Ontario  domicile  by  1938  when  he  deserted  the  plaintiff,  and 
accordingly  the  latter  was  entitled  to  bring  this  action  in  Ontario. 
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There  will  therefore  be  a decree  nisi  in  favour  of  the  plaintiff, 
but  because  the  action  ought  not  to  have  been  brought  while  the 
former  one  was  still  outstanding  the  plaintiff  will  not  be  allowed 
any  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Steele,  Perkins  d Ward,  Chatham. 
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[GALE  J.] 

Sorrente  v*  Rice  and  McColl-Frontenac  Oil  Company  Limited* 

Easements — Implied  Grant — Essentials  for  Success  in  Establishing — 
Whether  Right  of  Way  Implied  under  The  Conveyancing  and  Law 
of  Property  Act,  R.S.O.  1937,  c.  152,  s,  14(1) — Grantee's  Knowledge 
of  Limitations  upon  Grantor's  Title,  and  of  Proposed  User  of  Other 
Land. 

The  plaintiff  bought  part  of  a block  of  land  owned  by  T.,  knowing  at 
the  time  of  his  offer  that  T.  had  given  an  option  on  the  remainder  of 
the  block  to  a company  which  proposed  to  erect  a service  station  on 
it.  The  option  was  taken  up  before  the  plaintiff  received  his  deed,  and 
som.e  SV2  years  later  construction  of  the  service  station  was  begun. 
The  plaintiff  sued,  inter  alia,  for  an  injunction  to  restrain  interference 
with  his  right  of  way  over  a part  of  the  land  formerly  used  as  a walk 
by  the  plaintiff  and  his  predecessors  in  title.  He  relied  on  s.  14(1)  of 
The  Conveyancing  and  Law  of  Property  Act. 

Held,  the  plaintiff’s  claim  must  fail.  Section  14(1)  was  inapplicable  for 
the  following  reasons;  (1)  Any  implied  grant  must  be  subject  to  the 
state  of  the  title  to  the  alleged  servient  tenement.  When  the  plaintiff 
made  his  offer  T.’s  title  in  the  remainder  of  the  land  was  subject  to  the 
option  already  given,  and  at  most  T.  could  pass  to  the  plaintiff  only 
a right  of  way  in  the  event  that  the  option  was  not  exercised.  Since 
the  option  was  in  fact  taken  up  before  the  giving  of  the  deed  to  the 
plaintiff,  the  latter  acquired  no  such  right  of  way  either  by  implied 
grant  or  by  the  operation  of  the  statute.  Beddington  v.  Atlee  (1877), 
35  Ch.  D.  317,  applied;  Lysaght  v.  Edwards  (1876),  2 Ch.  D.  499;  Webb 
and  Reeves  v.  Dipenta  et  aZ.,  [1925]  S.C.R.  565,  referred  to. 

(2)  The  plaintiff  knew,  when  he  made  his  offer,  not  only  that  an  option 
had  been  given  but  that  the  optionee  intended  to  build  a service  station. 
He  would  undoubtedly  realize  that  any  service  station  on  the  property 
would  interfere  with  his  walk,  and  could  have  had  no  expectation 
that  he  would  have  continued  use  of  it.  Birmingham,  Dudley  and  Dis- 
trict Banking  Company  v.  Ross  (1888),  38  Ch.  D.  295,  at  307;  Godwin 
V.  Schweppes,  Limited,  [1902]  1 Ch.  926,  at  933,  applied. 

An  action  for  damages  and  an  injunction. 

2nd  to  5th  May  1950.  The  action  was  tried  by  Gale  J. 
without  a jury  at  Goderich. 

»L.  C.  C.  Clarke,  for  the  plaintiff. 

F.  Donnelly,  K.C.,  for  the  defendants. 

5th  May  1950.  Gale  J. : — This  action  is  brought  by  the  plain- 
tiff for  damages  for  trespass  to  an  oak  tree,  about  which  mention 
will  be  made;  for  an  injunction  restraining  the  defendants  from 
interfering  with  the  right  of  way  over  a certain  walk  and  requiring 
them  to  dismantle  the  foundation  wall  which  now  does  impede 
that  walk;  and,  lastly,  for  an  injunction  restraining  the  defendants 
from  permitting  or  creating  any  interference  with  the  light  which 
is  now  enjoyed  by  the  windows  on  the  south  side  of  his  residence. 

The  lands  involved  in  the  disposition  of  this  action  are  lots  3 
and  4,  block  “A”,  according  to  Beattie  and  Stark’s  survey  of  the 
town  of  Seaforth.  Lot  4 is  on  the  northeast  corner  of  William 
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Street  and  Goderich  Street.  I pause  here  to  say  that  I am  using 
the  directions  as  if  the  lot-lines  and  street-lines  ran  north  and 
south  and  east  and  west  respectively,  but  that  is  not  the  case,  as 
will  be  shown  by  the  direction  pointer  on  ex.  1.  Lot  4 has  a depth 
of  122  feet  along  William  Street,  and  a frontage  of  59  feet,  5 
inches  on  Goderich  Street.  Lot  3 adjoins  lot  4 to  the  east,  and  it 
similarly  has  a frontage  of  59  feet  5 inches  on  Goderich  Street, 
with  a depth  of  122  feet. 

Many  years  ago  a residence  was  erected  on  the  northerly  part 
of  lot  4,  and  I believe  that  at  one  time  there  was  a blacksmith’s 
shop  on  some  portion  of  lot  3.  For  the  purposes  of  this  litigation 
it  is  sufficient  to  say  that  formerly  lot  4 was  owned  by  Mrs.  Little 
and  her  parents,  together  with  a small  corner  at  the  north  end 
of  lot  3,  and  that  the  remainder  of  lot  3 was  owned  by  a man 
named  Bushie.  The  location  and  southerly  elevation  of  the  Little 
house  are  shown  on  ex.  1.  For  some  time  prior  to  the  sale  of 
lot  4 by  Mrs.  Little  to  Teall  (to  be  hereinafter  mentioned)  the  , 
property  was  occupied  by  tenants.  Originally  one  tenant  occupied  ! 
the  whole  house,  but  at  a later  period  it  was  apparently  divided 
into  two  parts,  one  set  of  tenants  occupying  the  westerly  end,  and 
another  set  the  easterly  end.  The  front  door  of  the  house  is  in  the 
middle  of  the  west  face,  and  there  is  a sidewalk  from  it  out  to 
William  Street.  The  evidence  also  indicates  that  prior  to  Mr. 
Sorrente’s  acquisition  of  the  house  there  was  a wooden  porch 
along  the  east  portion  of  the  south  side,  and  that  from  that 
wooden  porch  to  Goderich  Street,  and  parallel  with  the  lot  side 
lines,  was  a cement  sidewalk  said  to  be  approximately  2 feet  wrde.  ; 
The  exact  location  of  that  sidewalk  was  never  established  by  the  ! 

I 

evidence,  although  some  of  the  witnesses  mentioned  that  it  led  j 
to  a point  south  of  the  most  easterly  window  shown  in  ex.  2.  j 
Exhibit  1 purports  to  designate  the  sidewalk,  but  it  will  be  ob-  | 
served  that  Mr.  Code,  who  made  ex.  1,  did  not  attempt  to  fix  jl 
on  it  the  location  of  the  sidewalk  or  so  much  of  it  as  now  remains.  ! 
There  is  no  question,  however,  that  the  sidewalk  did  exist  for  j 
many  years,  and  that  it  was  there  at  the  time  the  plaintiff  pur-  j 
chased  the  house.  I think  that  what  I have  said  would  fairly  !j 

i: 

indicate  that  it  led  southerly  from  the  wooden  verandah  already  j 
mentioned  at  a point  approximately  opposite  the  most  easterly  { 
window  on  the  south  side  of  the  house. 
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For  some  months  prior  to  May  1946  the  plaintiff  was  an  em- 
ployee of  Seaforth  Motors  in  Seaforth,  the  premises  of  which 
are  due  east  of  and  close  to  the  house  in  question.  Seaforth  Motors 
had  been  owned  by  one  Teall,  but  for  a short  interval  Mr.  Stephen- 
son was  his  partner.  In  May  1946  Mrs.  Barton  occupied  the  front 
portion  of  the  house,  and  Mr.  Sanford  the  rear  portion.  There 
was  no  evidence  adduced  as  to  the  terms  of  their  respective 
occupancies.  At  or  about  that  time,  McColl-Frontenac  Oil  Com- 
pany Limited  became  interested  in  acquiring  a further  location 
for  a service  station  in  the  town  of  Seaforth;  for  that  purpose 
the  town  was  visited  by  Mr.  Twyman,  a company  official,  and  by 
Mi\  Patchett,  who  was  called  to  give  evidence.  Mr.  Patchett 
testified,  and  I accept  his  evidence  without  reservation,  that 
either  he  or  Mr.  Twyman  or  the  two  of  them  jointly,  and  perhaps 
at  the  instance  of  Stephenson  or  Teall,  decided  to  attempt  to  pur- 
chase the  southerly  portions  of  lots  3 and  4,  which  were  then 
vacant.  At  this  point  it  should  be  noted  that  in  procuring  any 
property  for  the  purpose  of  erecting  a service  station  it  was  the 
company’s  policy  to  see  that  the  land  was  of  a depth  of  at  least 
65  feet,  and  had  a frontage  of  at  least  100  feet.  With  these  require- 
ments in  mind,  Mr.  Patchett  decided  that  the  southerly  65  feet 
of  lots  3 and  4 would  be  suitable  for  a station,  and  he  endeavoured 
to  purchase  that  portion  of  lot  3 from  Mr.  Bushie.  For  reasons 
which  were  not  expressed  but  are  fairly  obvious,  Mr.  Bushie 
resisted  Mr.  Patchett’ s attempt  to  buy.  Mr.  Patchett  then  went 
to  Mr.  Teall,  who  was  the  consignee  of  McColl-Frontenac  Oil 
Company  Limited  in  the  district,  and  asked  him  to  do  what  he 
could  to  obtain  the  lands  in  question.  Mr.  Teall  in  turn  approached 
Mr.  Reid,  a real  estate  man,  and  through  his  offices  Mr.  Teall 
; became  the  purchaser  of  the  whole  of  lots  3 and  4.  The  deed 
from  the  Littles  to  Mr  Teall,  filed  as  ex.  6,  was  dated  3rd  July 
1946  and  was  made  pursuant  to  an  agreement  to  purchase  dated 
the  15th  May  1946  (ex.  5).  The  deed  from  Bushie  to  Teall  is 
filed  as  ex.  19.  It  is  dated  the  20th  June,  and  was  executed  f ollow- 
;ing  an  agreement  to  purchase  which  is  ex.  18,  and  which  was 
dated  and  accepted  on  the  25th  May.  Even  before  the  convey- 
ance from  Bushie  to  Teall  had  been  delivered  and  registered,  but, 
iof  course,  after  Mr.  Teall  had  acquired  the  agreement  for  sale, 
ex.  18,  he  gave  to  McColl-Frontenac  Oil  Company  Limited  an 
option  to  purchase  the  southerly  65  feet  of  lots  3 and  4 for  the 
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sum  of  $3,075.  That  option  was  filed  here  as  ex.  26,  and  was 
dated  the  13th  June  1946.  It  was  stated  in  evidence,  both  by  Mr. 
Teall  and  by  Mr.  Patchett,  which  evidence  I accept,  that  Mr. 
Patchett  paid  as  consideration  for  that  option  on  behalf  of 
McColl-Frontenac  Oil  Company  Limited  the  sum  of  $15  in  cash. 

One  of  the  requirements  set  forth  in  the  option  to  purchase 
(ex.  26)  was  that  Mr.  Teall  would  provide  a survey  of  the  lands 
in  question.  To  meet  that  requirement,  Mr.  Teall  arranged  for  a 
survey  to  be  completed  by  Mr.  Archibald,  an  Ontario  Land  Sur- 
veyor. That  was  done,  and  five  prints  of  the  Archibald  survey  | 
were  forwarded  to  the  McColl-Frontenac  company  on  or  about  j 
the  23rd  July  1946.  | 

In  the  meantime,  by  offer  and  acceptance  dated  the  20th  July  j 
1946,  Teall  agreed  to  sell  the  northerly  57  feet  of  the  two  lots  to  ! 
the  plaintiff.  The  offer  to  purchase  is  filed  here  as  ex.  20.  i 

There  is  a decided  conflict  in  the  evidence  as  to  what  was  . 
known  by  Sorrente  when  he  signed  that  offer.  He  stated  that  he  i 
knew  nothing  about  the  outstanding  option  which  had  previously  J 
been  given  to  McColl-Frontenac  Oil  Company  Limited  to  purchase  I 
the  southerly  65  feet.  Even  without  evidence  to  the  contrary,  I 
would  have  had  considerable  difficulty  in  accepting  his  evidence 
to  that  effect.  It  must  be  borne  in  mind  that  at  this  time  Mr. 
Sorrente  was  the  key  employee  of  Seaforth  Motors  Limited,  and 
indeed  was  the  employee  who  was  most  closely  in  touch  with  the  : 
plans  of  the  two  partners,  Mr.  Stephenson  and  Mr.  Teall.  In  view  j 
of  that  relationship  and  the  fact  that  at  such  time  Teall  was  the  j 
district  consignee  for  McColl-Frontenac  Oil  Company  Limited,  j 
it  is  incomprehensible  to  me  that  Sorrente  would  not  have  knowl- 
edge of  the  fact  that  the  southerly  65  feet  of  the  two  lots  had  been 
acquired  for  the  purposes  of  McColl-Frontenac,  particularly  since 
the  reasons  for  secrecy  with  respect  to  the  purchase  evaporated 
as  soon  as  the  Littles  and  Mr.  Bushie  had  signed  offers  to  sell  the 
lots  to  Teall.  However,  I do  not  have  to  weigh  the  inference  to  be 
drawn  from  collateral  features  against  the  plaintiff’s  testimony, 
for  there  is  the  clear,  unequivocal  evidence  of  Teall  to  the  effect 
that  before  Sorrente  signed  or  presented  his  offer  to  purchase 
(ex.  20),  the  whole  matter  had  been  discussed  with  him,  and  he 
had  been  told  by  Teall  that  the  latter  had  sold  the  southerly  65 
feet  of  the  two  lots  to  the  McColl-Frontenac  Oil  Company  Limited, 
that  he  had  received  a very  good  price  for  that  portion  of  the 
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property,  and  that  because  of  that  fact,  Sorrente  could  have  the 
balance  of  it,  including  the  house,  for  $1,500  although  he  (Teall) 
had  received  another  offer  of  $2,000  for  that  portion.  Mr.  Teall 
also  swears  that  Sorrente  was  told  that  McColl-Frontenac  were 
going  to  erect  a service  station  upon  the  lands  sold  to  them 
within  a year. 

I have  no  hesitation  whatever  in  finding  that  before  he  signed 
or  presented  ex.  20  the  plaintiff  knew  that  McColl-Frontenac  had 
acquired  an  interest  (indeed,  he  thought  McColl-Frontenac  had 
acquired  all  interest)  in  the  southerly  65  feet  of  the  two  lots,  and 
was  fully  aware  of  the  fact  that  McColl-Frontenac  intended  to 
erect  a service  station  on  those  lands  within  the  very  near  future. 
Having  regard  to  Mr.  Sorrente’s  position  with  Seaforth  Motors, 
it  is  only  natural  to  assume  that  he  would  be  fully  cognizant  of 
the  type  of  building  that  would  be  erected  on  the  property.  I do 
not  accept  Sorrente’s  statement  that  he  had  no  knowledge  of 
these  matters,  particularly  in  view  of  his  own  admissions  that  he 
assumed  that  there  were  plans  for  the  southerly  part  and  that 
he  expected  that  the  lot  would  be  built  upon  but  that  he  did  not 
know  when  that  would  happen.  One  had  only  to  observe  his 
discomfort  in  the  witness  box  to  conclude  that  he  had  far  greater 
knowledge  of  what  was  transpiring  than  he  was  prepared  to 
admit. 

On  or  about  the  26th  July  the  oil  company  accepted  or  acted 
upon  the  option  to  purchase  the  southerly  portion  of  the  two  lots 
by  the  original  of  a letter  which  was  filed  here  as  ex.  27.  There- 
after the  sale  of  the  northerly  57  feet  of  the  two  lots  to  Sorrente 
was  consummated  by  deed  dated  the  15th  August  1946,  and  de- 
livered and  registered  on  or  about  the  26th  August  1946.  That 
deed  is  filed  here  as  ex.  22.  Subsequently  and  to  carry  out  the 
option  (ex.  26),  Teall  conveyed  the  southerly  65  feet  of  the  prop- 
erty to  McColl-Frontenac  Oil  Company  Limited.  The  deed,  ex. 
28,  is  dated  the  21st  September  1946,  and  was  delivered  on  or 
about  23rd  September  1946.  At  all  events,  that  is  the  date  upon 
which  the  purchase  moneys  were  paid  to  Teall,  as  is  shown  by 
I ex.  30. 

Plans  were  drawn  up  for  the  erection  of  a service  station,  but 
i work  was  not  started  at  once  because  the  company  considered 
building  costs  to  be  excessive  in  the  fall  of  1946  or  the  spring  of 
I 1947.  It  is  not  without  significance,  however,  that  after  the  plans 
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had  been  made  they  were  shown  to  Mr.  Sorrente.  They  called  for 
a fence  along  the  northern  limit  of  the  oil  company  property,  and 
no  comment  was  made  by  him  as  to  the  preservation  of  his  alleged 
right  of  way. 

In  the  spring  of  1948,  the  wife  of  the  plaintiff  or  a person 
employed  by  him  dug  up  most  of  the  cement  sidewalk  running 
from  the  easterly  door  to  Goderich  Street  and  relaid  the  same 
so  that  it  formed  a walk  entirely  on  his  property  from  the  rear 
concrete  porch  shown  in  ex.  1 southerly  and  westerly  to  William 
Street.  The  plaintiff  himself  did  some  work  on  that  walk  by 
widening  one  part  of  it  with  further  pieces  of  concrete,  but  he  also 
gave  evidence  to  the  effect  that  he  filled  in  the  cut  or  trench  to 
Goderich  Street  left  by  the  removal  of  the  concrete  blocks  with 
gravel  or  some  similar  material. 

There  is  no  question  but  that  following  Sorrento’s  acquisition 
of  the  house  the  cement  walk  and  the  gravel  path  substituted  for 
it  were  used  by  his  tenants  and  by  himself.  I certainly  accept 
the  evidence  of  Mr.  Dobson  on  that  point.  There  also  seems  to  be 
little  doubt  about  the  fact  that  prior  to  the  purchase  of  the  lots 
by  Teall  the  tenants  of  the  house  used  the  cement  walk.  Mrs. 
Little  testified  as  to  that.  There  is  also  the  evidence  of  Sorrente 
to  the  effect  that  the  tenant  Sanford  was  using  the  walk  when 
he  acquired  the  house,  although  it  is  to  be  noted  that  the  plaintiff’s 
opportunity  of  observing  this  would  be  somewhat  Itoited.  I think,  * 
however,  that  the  reasonable  inference  would  be  that  if  Sanford’s  I 
business  took  him  to  the  east  he  probably  would  use  the  cement  | 
walk. 

In  January  1950  the  oil  company  agreed  to  sell  the  southerly 
65  feet  of  the  two  lots  to  the  defendant  Rice,  who  has  now  paid  | 
something  on  account  of  his  purchase  price.  There  is  filed  before  | 
me  as  ex.  38  a deed  dated  17th  February  1950  from  McColl-  | 
Frontenac  Oil  Company  Limited  to  Rice  for  that  parcel  of  land,  i 
but  that  deed  has  not  yet  been  delivered  to  the  purchaser.  In 
January  Mr.  Rice  commenced  to  build  a service  station  on  the 
property  which  he  has  contracted  to  buy,  and  the  building  has 
progressed  to  the  point  of  having  the  foundation  wall  constructed, 
on  the  top  of  which  are  the  “H”  columns  which  are  intended  to 
support  the  roof  beams. 

It  should  be  noted  at  this  point  that  the  line  between  the  two  j 
parcels  passes  through  about  six  inches  of  the  southerly  side  of  j 
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an  oak  tree  at  ground  level,  the  bulk  of  the  tree  being  on  Sor- 
rento’s property.  That  oak  tree  is  shown  on  ex.  1,  and  in  the 
three  pictures,  exhibits  2,  3 and  4.  Before  commencing  operations, 
Mr.  Rice  asked  permission  of  the  plaintiff  to  cut  this  tree  down, 
and  in  response  to  that  request  received  a letter  dated  16th 
January  1950  from  Mr.  Clarke.  This  is  filed  as  ex.  24,  and  in  it 
Mr.  Sorrente’s  views  are  made  very  clear  to  the  effect  that  he 
would  oppose  removal  of  or  other  interference  with  the  tree,  and 
would  also  resist  any  attempt  to  interfere  with  the  rights  he 
might  have  as  owner  of  the  northerly  portion  of  the  two  lots. 
Notwithstanding  the  notice  which  was  contained  in  ex.  24,  the 
defendant  Rice  continued  with  the  work  which  he  had  commenced 
on  12th  January,  and  as  a result  the  foundation  wall  was  installed, 
as  I have  already  mentioned.  In  the  building  of  the  foundation 
wall  one  surface  root  extending  southerly  from  the  oak  tree  was 
covered,  but  the  cement  foundation  wall  was  bridged  with  steel 
so  that  no  other  roots  would  be  damaged.  Having  acquainted  him- 
self with  the  fact  that  the  building  was  proceeding,  the  plaintiff 
brought  this  action,  and  though  no  injunction  is  outstanding  the 
defendant  Rice  voluntarily  desisted  from  further  construction. 

In  these  circumstances  the  plaintiff  asks  for  damages  for 
trespass  to  the  oak  tree.  This  part  of  his  claim  must  fail.  Quite 
apart  from  all  other  considerations,  there  have  been  no  damages 
shown  me  with  respect  to  this  item,  and  I am  not  going  to  assume 
because  one  root  is  cut  that  the  oak  tree  has  suffered.  Mr.  Clarke 
argued  that  Sorrente  was  to  have  the  entire  tree,  but  this  con- 
tention cannot  succeed  in  view  of  the  evidence  that  the  oil  com- 
pany were  required  to  have  65  feet  of  depth,  and  in  addition 
Sorrente  admitted  that  before  he  purchased  he  sighted  along  the 
Archibald  stakes,  which  marked  the  true  boundary  line  between 
the  two  properties,  and  if  he  misjudged  the  location  of  the  tree 
he  cannot  now  complain. 

The  next  claim  is  for  an  injunction  to  protect  the  right  of  way 
which  Sorrente  claims  along  the  ground  formerly  occupied  by  the 
cement  walk  leading  from  the  rear  verandah  to  Goderich  Street. 
It  is  perfectly  obvious  that  the  purpose  of  the  action  is  not  so  much 
to  maintain  the  way  as  to  prevent  construction  of  any  sort  on  the 
southerly  portion  of  the  lands,  but  if  the  plaintiff  has  the  legal 
right  to  maintain  that  way,  then,  of  course,  that  legal  right  must 
be  upheld. 
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In  the  first  place,  let  me  say  that  it  cannot  be  supported  by 
way  of  an  implied  grant  upon  the  severance  by  Teall  of  the 
whole  of  the  two  lots  united  in  him.  I say  that  because  the  walk 
has  not  been  shown  on  the  evidence  to  be  either  a way  of  neces- 
sity or  necessary  to  the  reasonable  enjoyment  of  the  Sorrente 
property.  Much  time  and  evidence  was  devoted  to  the  desirability 
of  the  walk  and  its  convenience  to  those  occupying  the  house,  but 
in  my  view  that  evidence  fell  hopelessly  short  of  demonstrating 
that  its  continuance  is  necessary  for  the  reasonable  enjoyment 
of  the  plaintiff’s  lands. 

However,  Mr.  Clarke,  in  his  careful  argument,  contended 
that  the  right  of  way  over  the  walk  must  be  maintained  by  reason 
of  the  fact  that  the  deed  from  Teall  to  Sorrente  was  made  pur- 
suant to  The  Short  Forms  of  Conveyances  Act,  R.S.O.  1937,  c. 
158,  which  had  the  effect  of  incorporating  in  it  the  provisions  of 
s.  14(1)  of  The  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1937,  c.  152,*  and  my  attention  was  called  to  a great  many  cases 
in  which  that  situation  has  been  discussed.  It  is  unnecessary  for 
me  to  examine  those  cases  further  because  I am  convinced  that 
there  are  two  short  but  complete  answers  to  the  application  of 
the  statute. 

The  first  answer,  in  my  opinion,  is  to  be  found  in  the  doctrine 
expressed  in  Beddington  v.  Atlee  (1887),  35  Ch.  D.  317.  In  that 
case  the  owner  of  a parcel  of  land  on  part  of  which  a house  was 
erected  entered  into  an  agreement  for  purchase  by  A of  the 
unencumbered  lands.  Then  the  lands  upon  which  the  house  was 
situate  were  conveyed  to  B.  Subsequently  the  transaction  with 
A was  carried  out  and  the  vacant  lands  were  conveyed  to  him. 
B contended  that  he  was  entitled  to  a right  of  light  by  reason  of 
his  prior  deed  and  the  provisions  of  the  English  Act  corresponding 
to  s.  14(1)  of  our  Act,  which  I have  just  mentioned.  There  is 


*‘T4(1)  Every  conveyance  of  land,  unless  an  exception  is  specially 
made  therein,  shall  include  all  houses,  out-houses,  edifices,  barns, 
stables,  yards,  gardens,  orchards,  commons,  trees,  woods,  underwoods, 
mounds,  fences,  hedges,  ditches,  ways,  waters,  watercourses,  lights, 
liberties,  privileges,  easements,  profits,  commodities,  emoluments, 
hereditaments  and  appurtences  whatsoever,  to  such  land  belonging  or 
in  anywise  appertaining,  or  with  the  same  demised,  held,  used,  occupied 
and  enjoyed  or  taken  or  known  as  part  or  parcel  thereof,  and  if  the 
same  purports  to  convey  an  estate  in  fee  simple,  also  ...  all  the  estate, 
right,  title,  interest,  inheritance,  use,  trust,  property,  profit,  possession, 
claim  and  demand  whatsoever,  of  the  grantor,  into,  out  of,  or  upon  the 
same  land,  and  every  part  and  parcel  thereof,  with  their  and  every  of 
their  appurtenances.” 
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also  a discussion,  of  course,  about  an  implied  grant  of  an  ease- 
ment. At  pp.  330-1  Mr.  Justice  Chitty  disposes  of  the  effect  of 
The  Conveyancing  and  Law  of  Property  Act,  1881,  which  really 
constitutes  the  basis  of  the  argument  put  forward  by  Mr.  Clarke. 
After  discussing  what  would  otherwise  be  the  result  in  view  of 
the  form  of  the  deed  given  to  B and  the  language  of  the  Act  (with 
particular  reference  to  whether  there  was  expressed  in  the  deed 
a contrary  intention  denying  the  right  to  light),  his  Lordship 
concludes : 

“What  there  is  in  the  deed  is  an  expression  that  something 
shall  pass,  and  something  less  than  would  pass  under  the  Act” 
— (I  pause  to  point  out  that  that  is  the  exact  situation  in  this 
case) — “and  the  question  is,  whether  the  maxim  expressio  unius 
est  exclitsio  alterius  is  strong  enough  to  apply  to  such  a case  as  is 
before  me.  But  I refrain  from  deciding  the  point,  because  I think 
it  does  not  really  arise.  It  appears  to  me  that  whether  the  Plain- 
tiff claims  by  express  grant  or  implied  grant  he  is  equally  thrown 
upon  the  investigation  of  the  title  to  the  adjoining  land;  and  that 
the  observations  that  I have  made  with  regard  to  the  implied 
grant  apply.” 

At  p.  326,  his  Lordship  deals  with  the  question  of  implied  grant 
in  this  way: 

“Now  I go  to  the  question  which  has  been  so  much  argued,  as 
to  the  grant  to  be  implied  on  the  conveyance.  The  first  observa- 
tion I make  is  this:  on  reading  the  conveyance  no  implication 
whatever  arises.  It  is  not  like  the  case  of  an  implied  grant  when, 
upon  reading  the  instrument,  you  say  the  terms  employed  mean 
so  and  so;  and  it  is  necessary,  in  order  to  give  effect  to  the  inten- 
tion, as  manifested  by  the  deed,  to  imply  something  which  is  not 
expressed  in  so  many  words.  In  this  case,  in  order  to  raise  any 
implied  grant,  it  is  necessary  to  look  outside  of  the  deed  of  con- 
veyance, and  to  consider  the  surrounding  circumstances.  That 
observation  appears  to  me  to  be  important.  It  is  necessary  to 
make  an  inquiry  in  regard  to  the  adjoining  land,  that  is  to  say, 
the  alleged  servient  tenement.  To  make  what  I have  said  plain, 
I will  put  it  in  this  way;  if  the  adjoining  land  is  owned  by  a 
stranger,  of  course,  there  is  no  implied  grant.  The  allegation  that 
there  is  an  implied  grant  over  the  adjoining  land  necessarily  in- 
volves an  investigation  of  the  circumstances,  and  especially  of  the 
title,  to  the  adjoining  land.  As  I say,  where  a stranger  is  the 
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owner,  there  is  no  implication  whatever;  but  if  the  grantor, — I I 
am  now  taking  the  simple  case  as  the  best  illustration — who  is 
seised  of  the  fee  simple  in  law  of  the  house,  is  shewn  by  proper 
evidence  to  be  also  seised  in  fee  simple  of  the  field,  then  the  impli- 
cation arises,  but  not  till  then  perfectly.  If  it  appears  that  the  i 
grantor  of  the  house  has  a term,  and  only  a term,  in  the  adjoining  i 
land,  then  the  implied  grant  would  be  to  the  extent  of  the  term,  ' 
and  not  more.  If  he  has  got  a short  and  temporary  interest,  the 
implied  grant  would  be  only  to  the  extent  of  the  short  and  tem- 
porary interest.  That  appears  to  me  to  be  a plain  way  of  reason- 
ing out  the  case  according  to  principle.”  ' 

I apply  that  reasoning  here.  At  the  time  that  Sorrente  signed 
his  offer  to  purchase,  the  title  of  the  offeree  (Teall)  in  the  | 
southerly  portion  of  the  lot  was  subject  to  the  outstanding  in- 
terest  acquired  by  McColl-Frontenac  by  reason  of  the  option  to  i 
purchase,  and  any  grant  to  be  implied  at  that  time  would  be 
subject  to  the  limits  of  the  interest  then  vested  in  Teall.  At  most, 
all  that  Teall  could  pass  to  Sorrente  in  respect  of  the  southerly 
lands  was  a right  of  way  over  the  walk  in  the  event  that  the  j 
option  was  not  exercised  by  the  McCoU-Frontenac  company,  and  : 
since  that  option  was  subsequently  taken  up  by  the  company  ; 
Sorrente  acquired  no  such  right  of  way  either  by  implied  grant  | 
or  by  the  operation  of  the  statute. 

The  Beddington  case  is  on  all  fours  with  the  present  case  with  ^ 
the  exception  that  there  the  person  who  turned  out  to  be  the  I 
servient  owner  had  a prior  agreement  to  purchase.  Here  the  ser-  ; 
vient  owner,  McColl-Frontenac,  held  an  option  to  purchase.  In  ; 
principle,  there  is  no  substantial  distinction  that  I can  see  between  | 
the  positions  of  the  two  so-called  servient  owners.  It  should  also  ! 
be  observed  that  the  grant  of  any  right  of  way  by  reason  of  j 
s.  14(1)  would  become  operative  only  when  the  conveyance  was  | 
given  from  Teall  to  Sorrente.  By  that  time  the  option  had  been  | 
exercised  by  the  oil  company,  so  that  the  similarity  between  this  ; 
and  the  Beddington  case  may  be  greater  than  suggested  above.  | 
Reference  might  also  be  made  to  Lysaght  v.  Edwards  (1876),  2 
Ch.  D.  499,  and  to  the  fact  that  in  Wehh  and  Reeves  v.  Dipenta  ! 
et  aZ.,  [1925]  S.C.R.  565,  [1925]  1 D.L.R.  216,  our  Supreme  Court  , 
of  Canada  speaks  almost  as  if  options  to  purchase  and  agreements  ^ 
to  purchase  carried  substantially  the  same  incidents. 
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There  is  another  reason  why  I cannot  give  effect  to  the  claim 
for  the  right  of  way.  It  was  well  known  by  and  between  Sorrente 
and  Teall  prior  to  the  execution  of  the  offer  by  Sorrente  to  pur- 
chase the  northerly  57  feet  that  McColl-Frontenanc  Oil  Company 
Limited  had  acquired  the  southerly  65  feet  and  were  intending  to 
erect  a service  station  on  that  property.  As  I have  already  said,  it 
does  not  require  much  stretch  of  the  imagination  to  conclude  also 
that  Sorrente  would  at  the  same  time  be  fully  cognizant  of  the  fact 
that  any  service  station  to  be  erected  on  those  lands  would  inter- 
fere with  the  walk  and  with  his  right  to  light.  In  those  circum- 
stances it  has  been  decided  that  s.  14(1)  does  not  operate.  I have 
in  mind  the  case  of  Birmingham^  Dudley  and  District  Banking 
Company  v.  Ross,  a decision  of  the  Court  of  Appeal  in  England,  to 
be  found  at  (1888),  38  Ch.  D.  295.  The  facts,  of  course,  are  quite 
different  except  that  there,  too,  both  parties  were  deemed  to  be 
aware  of  the  fact  that  the  right  to  light  which  might  otherwise  be 
vested  in  the  plaintiff  was  not  intended  to  be  transferred  to  him. 
Lord  Justice  Cotton,  in  upholding  the  judgment  of  Mr.  Justice 
Kekewich,  states  at  p.  307 : 

“But  in  my  opinion,  even  with  the  assistance  afforded  us  by 
the  language  of  this  deed,  this  could  not  be  said  to  be  a light, 
within  the  meaning  of  this  section  [the  comparable  section  of  the 
English  Act],  enjoyed  with  the  house.  The  house  had  only 
recently  been  erected;  and  at  the  time  when  this  lease  was 
granted,  it  was  obvious  to  both  parties  that  this  was  a large 
tract  of  land  bought  by  the  corporation  of  Birmingham  for  the 
purpose  of  effecting  an  improvement,  and  for  the  purpose  of  the 
land  being  laid  out  so  as  to  have  buildings  upon  it,  and  at  the 
time  when  the  lease  was  granted  Corporation  Street  had  only 
just  been  formed.  . . . 

“Therefore,  I think  it  could  not  be  said  that  the  light  coming 
over  that  low  building  to  these  windows  could  be  considered  as 
enjoyed  with  it  within  the  meaning  of  this  section.  The  light 
did  in  fact  at  the  time  come  over  that  building;  but  it  came  over 
it  under  such  circumstances  as  to  shew  that  there  could  be  no 
expectation  of  its  continuance.” 

It  is  true  that  on  the  following  page  the  lord  justice  indicates 
that  the  case  against  the  enjoyment  of  the  right  is  stronger 
because  of  the  terms  of  that  deed,  but  I do  not  read  his  state- 
ment to  that  effect  as  being  intended  to  cut  down  the  passages 
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which  I have  quoted  from  p.  307.  In  this  case  there  can  be  no  I 
question  on  the  findings  which  I have  made  that  there  was  no  i 
expectation  by  Sorrente  that  he  would  have  continued  use  of  the  ^ 
walk  or  that  his  light  would  not  be  diminished.  It  is  absurd  to  ' 
come  to  any  other  conclusion  once  one  appreciates  the  fact  that  ! 
he  did  know  when  he  purchased  his  house  that  the  southerly  I 

portion  of  the  lands  was  going  to  be  used  for  the  purposes  which  ' 

I have  described.  | 

The  same  principle  was  enunciated  in  Gcdivin  v.  Schweppes,  i 
Limited,  [1902]  1 Ch.  926.  At  p.  933  Mr.  Justice  Joyce,  who  ^ 
delivered  the  judgment  in  that  case,  stated  as  follows:  ^ 

“But  in  the  very  important  case  of  Birmingham,  Dudley  and  ! 
District  Banking  Co.  v.  Ross,  it  was  determined  that,  although  1 
a grantor  shall  not  derogate  from  his  own  grant,  this  rule  does 
not  entitle  the  grantee  of  a house  with  the  lights,  under  the 
words  imported  into  the  grant  by  the  Conveyancing  Act,  1881, 
to  any  easement  of  light  to  an  extent  inconsistent  with  the  in-  i 
tention  to  be  implied  from  the  circumstances  existing  at  the 
time  of  the  grant  and  known  to  the  grantee.  The  expression 
‘lights  enjoyed’  in  the  statute  is  confined  to  the  light  enjoyed  i 
under  such  circumstances  as  would  reasonably  and  properly  | 
lead  to  an  expectation  that  the  enjoyment  of  that  light  would  | 
be  continued.”  j 

As  I have  already  said,  the  plaintiff  had  no  expectation  j 
whatever  that  full  enjoyment  of  light  and  the  right  of  way  | 
would  continue  once  the  lands  to  the  south  were  put  to  the  pur-  i 
pose  for  which  they  had  been  purchased.  The  plaintiffs  own  j 
evidence  demonstrates  the  absence  of  any  such  expectation. 

Mr.  Clarke  relied  upon  s.  73(1)  of  The  Registry  Act,  R.S.O. 
1937,  c.  170,  to  defeat  the  effect  of  the  option  to  purchase  and 
subsequent  acceptance  of  it  by  McColl-Frontenac  Oil  Company 
Limited.  That  section  can  have  no  application  to  the  circum- 
stances of  this  case  because  here  Sorrente  had  actual  notice  when 
he  signed  his  offer  to  purchase  that  McColl-Frontenac  had 
already  acquired  the  lands  to  the  south. 

The  two  matters  above  mentioned  may  be  invoked  as  answers 
also  to  the  claim  for  the  easement  with  respect  to  light.  Mr. 
Clarke  conceded  that  to  be  so  if  I favoured  those  defences,  and  so 
I did  not  hear  argument  from  him  on  the  existence  of  the  ease- 
ment relating  to  light.  Accordingly,  I do  not  intend  to  mention 
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that  branch  of  the  case  save  to  say  that  by  no  means  do  I accept 
some  of  the  conclusions  stated  with  respect  to  the  alleged  diminu- 
tion of  light  in  the  event  that  the  garage  is  built.  That  there  will 
be  some  interference  with  the  light  cannot  be  doubted,  but  I 
certainly  do  not  think  that  it  is  going  to  be  as  great  as  suggested 
by  counsel  for  the  plaintiff,  or  by  the  witnesses  who  were  called 
on  his  behalf. 

The  action  will  therefore  be  dismissed,  with  costs. 

Action  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Riordan^  Wigle  d Clarke,  Windsor. 

Solicitor  for  the  defendants:  Frank  Donnelly,  Goderich. 


[COURT  OF  APPEAL.] 

The  Town  of  Brampton  v.  Hutchinson  et  aL 

Taxation — Municipal  Assessment — Appeals — Jurisdiction  of  Court  of 

Revision  and  County  Judge — The  Assessment  Act,  R.S.O.  1937, 

c.  272,  s.  87 — The  British  North  America  Act,  ss.  92(14),  96  99,  100. 

Neither  a court  of  revision  nor  a County  Court  Judge,  acting  under  the 
appeal  provisions  of  The  Assessment  Act,  has  jurisdiction  to  deter- 
mine a disputed  question  of  liability  to  or  exemption  from  business 
assessment.  Such  a question  is  within  the  exclusive  jurisdiction  of 
the  superior  Courts,  and  courts  of  revision  are  not  validly  constituted 
to  receive  authority  to  decide  it.  Quance  v.  Thomas  A.  Ivey  & Sons, 
Limited,  ante,  p.  397,  applied.  The  County  Court  Judge,  exercising 
the  statutory  jurisdiction  of  appeal  from  the  court  of  revision,  has 
no  greater  jurisdiction.  Village  of  Hagersville  v.  Hamhleton  (1927), 
61  O.L.R.  327  at  330;  Re  Gordon  and  The  DeLaval  Company  Ltd., 
[19381  O.R.  462  at  468,  applied. 

An  appeal  by  stated  case  from  the  decision  of  Cochrane 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  Peel,  on  appeal 
from  the  decision  of  a court  of  revision. 

23rd  September  1949.  The  appeal  was  heard  by  Laidlaw, 
Roach  and  Aylesworth  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  appellant. 

U.  E.  Manning,  K.C.,  and  J.  R.  Rumhall,  K.C.,  for  the  re- 
spondents. 

[Since  the  constitutional  point  on  which  the  judgment  is 
based  was  not  raised  by  counsel  notes  of  the  argument  are 
omitted.] 
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19th  May  1950.  The  judgment  of  the  Court  was  delivered  by  | 

Laidlaw  J.A.: — This  appeal  comes  to  this  Court  by  way  of  | 
a stated  case  from  His  Honour  Judge  Cochrane,  Judge  of  the  ; 
County  Court  of  the  County  of  Peel,  pursuant  to  the  provisions  ' 
of  s.  85  of  The  Assessment  Act,  R.S.O.  1937,  c.  272.  The  only  ' 
question  which  the  Court  is  asked  to  answer  is  whether  the  | 
learned  County  Judge  was  right  in  holding  that  certain  persons  : 
who  appealed  to  him  from  a decision  of  the  court  of  revision  : 
for  the  Town  of  Brampton  are  exempt  from  liability  for  business  j 
assessment  by  virtue  of  subs.  9 of  s.  8 of  The  Assessment  Act.  | 
That  was  the  only  question  in  controversy  between  the  parties 
on  appeal  to  the  County  Judge  from  the  decision  of  the  court  I 
of  revision,  and  it  does  not  appear  that  any  other  question  was  j 
the  subject  of  decision  by  the  court  of  revision.  ! 

In  Quance  v.  Thomas  A.  Ivey  d Sons,  Limited,  [1950]  O.R.  j 
397,  recently  decided  in  this  Court,  an  order  made  by  the  Ontario 
Municipal  Board  was  set  aside  on  the  ground  that  the  Board  | 
had  no  jurisdiction  to  decide  the  question  of  liability  of  persons 
to  business  assessment  under  the  provisions  of  The  Assessment 
Act.  The  legislation  is  reviewed  and  the  relevant  principles 
of  law  are  discussed  in  that  case  with  great  clarity  and  authority. 
When  those  principles  are  applied  in  the  present  case,  it  is  plain 
to  me  that  the  court  of  revision  had  no  jurisdiction  to  decide 
the  disputed  question  of  liability  of  the  respondents  to  business 
assessment.  That  was  a matter  within  the  exclusive  jurisdiction  | 
of  the  superior  Courts  both  before  and  after  Confederation. 

A court  of  revision  was  not  validly  constituted  to  receive  au- 
thority to  decide  that  question:  Toronto  Railway  Company  v. 

The  City  of  Toronto,  [1904]  A.C.  809  at  815,  C.R.  [13]  A.C.  324; 

Re  McLean  Gold  Mines  Limited  and  The  Attorney -General  for 
Ontario,  54  O.L.R.  573,  [1924]  1 D.L.R.  10;  Toronto  Corporation 
V.  York  Corporation,  [1938]  A.C.  415  at  426-7,  [1938]  1 All 
E.R.  601,  [1938]  1 D.L.R.  593,  [1938]  1 W.W.R.  452,  referred  I 

to  in  Quance  v.  Thomas  A.  Ivey  & Sons,  Limited,  supra.  ! 

Ij 

The  learned  County  Judge,  exercising  the  statutory  juris-  || 

diction  of  appeal  from  the  court  of  revision,  had  no  greater  ! 

jurisdiction  than  the  court  of  revision:  Village  of  Hager sviUe  || 

V.  Hambleton,  61  O.L.R.  327  at  330,  [1927]  4 D.L.R.  1044;  || 

Re  Gordon  and  The  DeLaval  Company  Ltd.,  [1938]  O.R.  462  | 

at  468,  [1938]  3 D.L.R.  263.  I 
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The  decision  of  the  County  Judge  of  the  question  in  contro- 
versy between  the  parties  was  a nullity,  and  I express  no  opinion 
in  answer  to  the  question.  There  should  be  no  order  as  to  costs 
in  this  court. 

Order  accordingly. 

Solicitors  for  the  appellant:  Bennett  & West,  Brampton. 

Solicitors  for  the  respondents:  Kilmer,  Rumball,  Gordon, 

Beatty  d Dean,  Toronto. 


[COURT  OF  APPEAL.] 

Rex  ex  reL  Smith  v*  Ott. 

Barristers  and  Solicitors — Practice — What  Constitutes — Incorporation 
of  Company — The  Solicitors  Act,  R.S.O.  1937,  c.  223,  ss.  3,  6,  (as 
amended  by  1940,  c.  26,  s.  1) — The  Companies  Act,  R.S.O.  1937, 
c.  251,  s.  2(1). 

The  respondent,  an  accountant,  was  requested  by  one  of  his  clients,  a 
partnership,  to  secure  letters  of  incorporation,  in  order  to  facilitate 
the  setting-up  of  a new  system  of  bookkeeping.  He  thereupon  pre- 
pared a petition  for  a charter  (copying  the  forms  given  in  a hand- 
book issued  by  the  Deputy  Provincial  Secretary,  with  some  additions 
to  the  “objects”  clauses),  filed  the  petition,  with  his  own  signature 
as  one  of  the  incorporators,  and,  on  receipt  of  the  charter,  prepared 
minutes  of  organization  meetings.  The  respondent  admittedly  acted 
for  a fee,  but  did  not  represent  himself  to  be  a solicitor. 

Held,  the  respondent  could  not  be  convicted  of  practising  or  for  gain  or 
reward  acting  as  a solicitor,  under  s.  6 of  The  Solicitors  Act,  as 
amended. 

An  APPEAL  by  the  informant  from  a judgment  of  Forsyth 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  York,  setting 
aside  a conviction  made  by  a magistrate. 

24th  and  25th  April  1950.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Aylesworth  and  Gibson  JJ.A. 

G.  A.  Martin,  K.C.,  for  the  informant,  appellant:  The 

Solicitors  Act,  R.S.O.  1887,  c.  147,  and  R.S.O.  1897,  c.  174,  pro- 
hibited unauthorized  practice  only  in  connection  with  litigation. 
By  1912,  c.  28  it  was  also  made  an  offence  for  an  unauthorized 
person  to  ‘‘hold  himself  out  as  or  represent  himself  to  be  a 
Solicitor”.  In  1940,  by  c.  26,  s.  1,  there  were  added  the  words 
under  which  this  charge  was  laid,  “or  practise  or  for  gain  or 
reward  act  as”  a solicitor. 

Our  submission  is  that  if  a person  does  work  ordinarily  done 
by  lawyers,  involving  the  drawing  of  documents  and  leading 
to  a legal  result,  and  requiring  a knowledge  of  statutes  and 
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other  law,  he  is  practising.  [Aylesworth  J.A.:  Do  you  go 

so  far  as  to  say  that  anyone  who  does  something  that  may  be 
done  by  a lawyer  is  practising  or  “acting  as”  a solicitor?]  Not 
necessarily,  but  the  preparation  of  instruments  involving  the 
application  of  legal  principles  is  within  the  statute  if  it  is  done 
on  behalf  of  a client.  The  Act  is  designed  to  protect  the  public 
against  having  legal  work  done  by  untrained  persons. 

I know  of  no  English  or  Canadian  case  directly  in  point, 
but  American  cases  seem  to  hold  uniformly  that  the  incorpo- 
ration of  companies  is  the  practice  of  law.  It  is  expressly  so 
provided  in  statutes  of  other  Provinces:  The  Legal  Professions 

Act,  R.S.B.C.  1948,  c.  180,  s.  53;  The  Law  Society  Act,  R.S.M. 
1940,  c.  115,  s.  53,  as  re-enacted  by  1943,  c.  29,  s.  3;  The  Bar- 
risters’ and  Solicitors’  Act,  1939  (N.S.),  c.  9,  s.  4A(2),  as  enacted 
by  1944,  c.  41.  I refer  to  the  following  American  cases:  In  re 

Pace  et  al.  (1915),  190  N.Y.  St.  641;  cases  cited  in  7 Corpus 
Juris  Secundum,  1937,  p.  703;  In  re  Opinion  of  the  Justices 
(1935),  194  N.E.  313. 

The  third  category,  added  in  1940,  is  the  only  one  in  which 
gain  or  reward  is  an  element.  This  is  the  distinction  where 
one  does  not  represent  oneself  to  be  a solicitor  or  hold  oneself 
out  as  such. 

[Gibson  J.A.:  The  Companies  Act,  R.S.O.  1937,  c.  251, 

expressly  provides  that  any  person  may  apply  for  a charter; 
this  respondent  was  one  of  the  applicants.]  That  must  refer 
to  an  application  on  one’s  own  behalf.  Here  the  letter  accom- 
panying the  application  stated  that  it  was  filed  on  behalf  of 
“a  client”. 

The  giving  of  legal  advice  is  implicit  in  the  act  of  bringing 
a corporation  into  existence  and  organizing  it  thereafter. 

J.  L.  McLennan y K.C.,  for  the  informant,  appellant:  The 

case  on  which  we  have  relied  throughout  these  proceedings  is 
In  re  Ontario  Medical  Act  (1906),  13  O.L.R*  501.  The  statute 
there  under  consideration  means  precisely  the  same  thing,  in 
my  submission,  as  s.  6 of  The  Solicitors  Act,  as  amended. 

A substantial  part  of  the  work  of  solicitors  in  this  Province 
is  in  connection  with  the  incorporation  and  organization  of  com- 
panies. [Robertson  C.J.O.:  Of  course  the  question  at  once 

arises  whether  a solicitor,  in  doing  that  work,  is  “acting  as”  a 
solicitor.]  There  is  no  sound  distinction  between  “practising 
law”  and  “practising  as  a solicitor”.  The  test  adopted  in  the 
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Medical  Act  case,  supra,  was  that  where  a person  did  those 
things  that  a doctor  was  qualified  by  education  to  do,  and  usually 
did,  he  was  practising. 

Our  interpretation  of  s.  6 would  not  affect  unlicensed  con- 
veyancers. There  is  no  specific  case  before  the  Court  as  to 
what  is  actually  done  by  conveyancers,  and  there  are  probably 
few  of  them  who  are  not  also  notaries  public.  The  Law  Society, 
being  charged  with  the  enforcement  of  this  Act,  will  exercise  a 
reasonable  discretion  in  prosecution.  The  Notaries  Act,  R.S.O. 
1937,  c.  224,  expressly  authorizes  certain  work,  and  the  amend- 
ment by  1948,  c.  63,  s.  1,  provides  that  the  striking  off  the  rolls 
of  a solicitor  shall  automatically  revoke  his  appointment  as  a 
notary.  If  the  decision  now  in  appeal  is  right,  a solicitor,  after 
being  struck  off  the  rolls,  may  thereafter  continue  incorporating 
companies  and  doing  similar  work. 

What  this  respondent  did  (admittedly  for  reward)  is  de- 
scribed in  s.  4 of  The  Companies  Act.  We  do  not  complain 
that  the  work  was  done  poorly. 

The  preparation  of  income  tax  returns  is  not  analogous. 
The  primary  purpose  of  a return  is  to  show  income,  and  it  deals 
primarily  with  accounting,  although  it  may  incidentally  require 
a knowledge  of  the  Act.  I refer  to  New  York  County  Lawyers 
Association  v.  Bercu  (1948),  273  App.  Div.  524,  affirmed  299 
N.Y.  728. 

The  decision  in  Rex  v.  McCollum,  [1938]  O.W.N.  113,  70 
C.C.C.  403,  although  it  is  not  binding  on  this  Court,  has  been 
acted  upon  ever  since  it  was  given. 

R.  N.  Starr,  K.C.,  for  the  accused,  respondent:  Some  cases 

in  England  have  attempted  to  define  acting  or  practising  as  a 
solicitor:  In  re  Hurst  & Middleton,  Limited;  Middleton  v.  The 

Company,  [1912]  2 Ch.  520  at  524,  526;  Dockings  v.  Vickery; 
Re  Symons  (1882),  46  L.T.  139.  The  impression  one  gathers 
from  the  English  cases  is  that  the  basis  of  the  protection  is  to 
prevent  fraud  on  the  public  by  a representation  or  holding-out. 

Practising  as  a solicitor  presupposes  the  existence  of  a 
client,  the  relationship  of  solicitor  and  client,  and,  under  the 
Ontario  Act,  either  (1)  a holding-out  by  some  positive  act; 
(2)  a representation  by  a positive  act  that  one  is  a solicitor; 
or  (3)  practising  or  acting  in  such  a way  as  to  give  the  im- 
pression, to  the  person  with  whom  one  is  dealing,  that  one 
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possesses  qualifications  that  a solicitor  should  possess.  What- 
ever the  statute  means,  it  cannot  include  what  was  done  here. 

The  Companies  Act  expressly  gives  the  right  to  any  person 
over  21  years  of  age  to  apply  for  a charter  and,  after  the 
charter  is  issued,  to  pass  by-laws.  This  cannot  be  limited  to 
persons  actually  interested,  since  such  a limitation  would  ex- 
clude solicitors.  In  any  event,  the  provisional  directors  of  a 
company  are  undoubtedly  “interested”  in  it. 

Section  6 of  The  Solicitors  Act  is  a penal  enactment,  and  if 
it  is  intended  to  prohibit  the  exercise  of  rights  given  under  The 
Companies  Act  it  must  do  so  explicitly. 

Many  things  are  commonly  done  by  solicitors  that  are  in  no 
sense  practising  or  acting  as  solicitors:  e.g.,  acting  as  executor,  ! 

operating  a trust  company,  selling  insurance,  etc.  No  advice  was  i 
given  in  this  case,  and  what  was  done  was  admittedly  a me- 
chanical act.  The  giving  of  legal  advice  is  by  no  means  inherent.  ! 

In  In  re  Pace  et  al.^  supra,  there  was  a representation  in  < 
writing  that  the  accused  would  give  legal  advice,  and  that  was  I 
specially  provided  for  in  the  statute.  In  re  Opinion  of  the  | 
Justices,  supra,  contains  an  express  exemption  as  to  accountants.  ' 

G.  A.  Martin,  K.C.,  in  reply,  referred  to  The  Law  Society  j 
of  the  United  Kingdom  v.  Waterlow  Brothers  d Layton;  The  j 
Law  Society  of  the  United  Kingdom  v.  Skinner  (1883),  8 App.  | 
Cas.  407. 

Cur.  adv.  vult. 

2nd  June  1950.  Robertson  C.J.O.: — I have  read  the  reasons  | 

! 

for  judgment  prepared  by  my  brother  Gibson,  and  I concur,  i 

To  protect  the  public  against  persons  who,  for  their  own  j 
gain,  set  themselves  up  as  competent  to  perform  services  that 
imperatively  require  the  training  and  learning  of  a solicitor, 
although  such  persons  are  without  either  learning  or  ex- 
perience to  qualify  them,  is  an  urgent  public  service.  The 
Legislature  has  enacted  a penal  statute  that  goes  some  way 
to  assist  in  this  service,  but  I agree  with  my  brother  Gibson 
that  the  Legislature  has  not  gone  as  far  in  that  direction  as 
the  Legislatures  of  some  of  the  other  Provinces  of  Canada. 
The  statute,  being  a penal  one,  must  be  strictly  construed. 

As  was  said  by  the  late  Chief  Justice  Ritchie  in  the  case  of 
Macdougall  v.  The  Law  Society  of  Upper  Canada  (1890),  18 
S.C.R.  203  at  208:  “This  being  clearly  a penal  enactment  no 

penalty  should  be  inflicted  under  it  unless  the  case  is  clearly 
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within  the  spirit  and  letter  of  the  statute  imposing  the  penalty.” 
Whether  the  statute  should  go  further  than  it  does  is  a matter 
for  the  Legislature. 

The  appeal  must  be  dismissed. 

Aylesworth  J.A.  agrees  with  Gibson  J.A. 

Gibson  J.A.: — This  is  an  appeal  on  behalf  of  the  prosecu- 
tion from  the  judgment  of  His  Honour  Judge  Forsyth  dis- 
missing the  charge  against  the  respondent  of  having  unlawfully 
practised,  or  for  gain  or  reward  acted  as  a solicitor  in  con- 
nection with  the  incorporation  of  companies,  contrary  to  the 
provisions  of  The  Solicitors  Act,  R.S.O.  1937,  c.  223,  and  amend- 
ments thereto. 

The  evidence  at  the  trial  shows  that  the  respondent,  Ott, 
is  an  accountant,  being  a member  of  the  Society  of  Industrial 
and  Cost  Accountants  of  Ontario. 

During  the  year  1948  the  Langford  brothers,  who  operated 
a partnership  under  the  names,  Langford  Bros.  Construction 
Company  and  Langford  Bros.  Wholesale  and  Retail  Builders 
Supplies  Company,  consulted  the  respondent,  who  was  their 
auditor,  concerning  the  setting-up  of  a new  bookkeeping  system. 

After  examination  of  the  affairs  of  the  partnership  the 
respondent  appears  to  have  indicated  that  his  system  could  not 
be  incorporated  into  the  existing  form  of  the  business  set-up, 
and  suggested  that  the  services  of  a chartered  accountant,  a 
Mr.  Ware,  be  secured  to  put  the  books  in  proper  order. 

It  appears  that  after  examination  of  the  books  of  the  partner- 
ship Mr.  Ware  recommended  that  incorporated  companies  be 
formed,  and  that  in  consultation  with  the  partners,  or  some 
of  them,  Mr.  Ware  was  instructed  to  ask  the  respondent  to 
secure  letters  of  incorporation. 

A memorandum  of  instructions  was  prepared  by  Mr.  Ware 
and  some  of  the  partners,  outlining  the  form  of  incorporation 
required,  and  this  was  passed  on  to  the  respondent  with  instruc- 
tions to  proceed  with  the  incorporation  of  two  private  com- 
panies under  the  names  Scarboro  Lumber  Limited  and  Langford 
Bros.  Construction  Company  Limited. 

The  respondent  secured  the  charters  as  instructed,  being 
himself  one  of  the  petitioners,  and  a provisional  director  of  each 
company. 
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The  question  now  arises:  In  applying  for  letters  of  in- 

corporation and  charging  a fee  therefor,  has  the  respondent 
violated  the  provisions  of  The  Solicitors  Act?  Section  6 of 
the  Act  as  amended  by  1940,  c.  26,  s.  1(1),  provides:  “Unless 

admitted  and  enrolled  and  duly  qualified  to  act  as  a solicitor, 
no  person  shall  act  as  a solicitor  in  any  court  of  civil  or  criminal 
jurisdiction  or  before  any  justice  of  the  peace,  or  shall  as  such 
sue  out  any  writ  or  process,  or  commence,  carry  on  or  defend  I 
any  action,  or  proceeding  in  the  name  of  any  other  person,  or  | 
in  his  own  name,  or  hold  himself  out  as  or  represent  himself 
to  be,  or  practise  or  for  gain  or  reward  act  as  a solicitor.” 

Section  3 of  the  said  Act  also  provides:  “The  benchers  | 
of  the  Society  may  make  such  rules,  regulations  or  by-laws  i 
as  shall  to  them  seem  necessary  and  proper  touching  the  j 
admission  of  any  persons,  being  British  subjects  who  may 
be  admitted  and  enrolled  as  solicitors,  and  such  persons  and  no  ! 
others  shall  be  entitled  to  practise  as  solicitors  in  Ontario.”  1 
The  evidence  at  the  trial  clearly  shows  that  the  respondent  | 
is  not  a solicitor,  and  there  is  no  evidence  whatever  that  at 
any  time  he  held  himself  out  as,  or  represented  himself  to  be,  | 
a solicitor.  In  fact,  no  such  charge  has  been  laid  against  him.  j 
The  whole  question  to  be  determined  is  whether  or  not,  by  | 
having  applied  for  letters  of  incorporation  on  behalf  of  his  | 
employers,  he  is  guilty  of  having  practised  or  for  gain  or  reward  ; 
acted  as  a solicitor. 

The  Companies  Act,  R.S.O.  1937,  c.  251,  provides  as  follows:  | 

“2. — (1)  The  Lieutenant-Governor  may,  by  letters  patent, 
grant  a charter  to  any  number  of  persons,  not  less  than  three,  j 
of  the  age  of  twenty-one  years,  who  petition  therefor,  con-  ' 
stituting  such  persons  and  any  others  who  have  become  sub-  | 
scribers  to  the  memorandum  of  agreement  hereinafter  men-  | 
tinned  and  persons  who  thereafter  become  shareholders  or  ' 
members  in  the  corporation  thereby  created  a corporation  for  | 
any  of  the  purposes  to  which  the  authority  of  this  Legislature  j 
extends.  ...”  ^ 

There  is  no  evidence  that  the  Ontario  Companies  Branch 
has  at  any  time  required  applications  for  incorporation  to  be 
filed  by  solicitors  and  the  necessary  forms  for  application  are 
made  available  to  anyone  by  the  said  branch. 

The  respondent  admits  having  obtained  and  completed  the  | 
forms  and  also  having  prepared  the  necessary  by-laws  by 
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copying  them  “from  the  Deputy  Provincial  Secretary’s  book 
called  The  Ontario  Corporation  Manual’  He  denies  having 
at  any  time  advised  as  to  the  organization  or  formation  of  the 
companies,  although  he  admits  having,  on  his  own  initiative, 
“added  a little  more  to  the  objectives  than  were  supplied  to 
me,  to  broaden  them  just  a little.” 

Later  in  his  examination,  when  asked,  “Where  did  you 
get  those  object  clauses”,  he  answered,  “I  just  made  them  up 
myself.” 

Until  the  year  1912  An  Act  Respecting  Solicitors  prohibited 
any  person,  unless  duly  admitted  and  enrolled  and  duly  qualified 
to  act  as  a solicitor,  from  acting  as  a solicitor  in  the  courts  or 
from  commencing  or  carrying  on  any  action  or  proceeding  in 
the  name  of  any  other  person  or  in  his  own  name. 

In  1912  by  2 Geo.  V,  c.  28,  s.  3,  the  prohibition  was  extended 
by  adding  the  words  “or  hold  himself  out  as  or  represent  him- 
self to  be  a solicitor.” 

The  Act  was  further  amended  in  1940  by  4 Geo.  VI,  c.  26, 
s.  1,  by  further  adding  the  words  “or  practise  or  for  gain  or 
reward  act”.  At  no  time  has  the  Legislature  of  Ontario  de- 
fined what  acts  may  be  deemed  to  constitute  practising  or 
acting  as  a solicitor. 

In  British  Columbia  The  Legal  Professions  Act,  R.S.B.C. 
1948,  c.  180,  s.  53,  provides: 

“(1)  Without  limiting  the  meaning  of  the  words  ‘the 
practice  or  profession  of  a barrister  or  solicitor,’  every  person 
who  for  or  in  expectation  of  any  fee,  gain,  or  reward,  direct 
or  indirect,  from  any  other  peirson: — . . , 

“(b)  Draws,  revises,  or  settles  any  document,  including,  but 
not  limiting  the  generality  of  the  meaning  of  the  word  ‘docu- 
ment,’ any  petition,  affidavit,  minute,  resolution,  or  by-law  re- 
lating to  the  incorporation,  administration,  organization,  re- 
organization, dissolution,  or  winding-up  of  a corporate  body  . . . 
shall  be  deemed  to  be  carrying  on  the  practice  or  profession  of 
a barrister  or  solicitor.” 

In  Manitoba  by  The  Law  Society  Act,  R.S.M.  1940,  c.  115, 
s.  53,  as  re-enacted  by  1943,  c.  29,  s.  3,  it  is  provided: 

“53.  (2)  Without  limiting  the  generality  of  the  foregoing 

every  person  shall  be  deemed  to  be  carrying  on  the  practice 
or  profession  of  a barrister  or  attorney-at-law  or  solicitor  and 
to  be  acting  as  a barrister  or  attorney-at-law  or  solicitor  or 
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attempting  to  do  so,  as  the  case  may  be,  who  either  directly  or  in-  ' 
directly  for  or  in  expectation  of  any  fee,  gain  or  reward  direct 
or  indirect, 

“(a)  draws,  revises  or  settles  ... 

“(m)  any  document,  including  (but  without  limiting  the  ' 
generality  of  the  meaning  of  the  word  ‘document’)  any  petition, 
affidavit,  minute,  resolution,  or  by-law  relating  to  the  incorpo-  ) 
ration,  administration,  organization,  reorganization,  dissolution, 
or  winding-up  of  a corporation.  ... 

“(u)  any  document  relating  in  any  way  to  proceedings  under 
any  statute  of  the  Dominion  or  of  the  province.  . . ” 

“(6)  This  section  shall  not  be  construed  so  as  to  prohibit ... 
“(d)  any  chartered  accountant  from  preparing  for  any  per- 
son by  whom  he  is  employed  any  document  or  portion  thereof, 
dealing  with  the  accounting  affairs  of  such  person  ...” 

In  Nova  Scotia  by  The  Barristers’  and  Solicitors’  Act,  1939, 
c.  9,  as  amended  by  1944,  c.  41,  it  is  provided: 

“4A.  (2)  The  carrying  on  of  the  practice  or  profession  of 

a barrister  shall  be  deemed  to  include  for  all  purposes  of  this 
Act  the  doing  ...  ' 

“(ii)  by  a person  for  fee,  gain  or  reward,  direct  or  indirect; 
of  any  of  the  following  things,  that  is  to  say: — | 

“(b)  drawing  or  preparing  any  document  relating  to  the  ' 
incorporation,  organization,  reorganization  or  winding  up  of 
any  corporation  ...”  | 

In  Quebec  The  Bar  Act,  R.S.Q.  1941,  c.  262,  provides,  | 

“73.  Each  of  the  following  persons  shall  be  deemed  to  be  i 
acting  in  such  a manner  as  to  lead  to  the  belief  that  he  is  | 
authorized  to  fulfil  the  office  of  and  to  act  as  an  advocate,  to  | 
wit:  ... 

“(4)  Every  person  not  holding  a diploma  as  aforesaid,  and  i 
every  association,  partnership,  company  or  corporation  . . . : 

“h.  on  behalf  of  another,  soliciting  or  applying  for  letters-  j 
patent  in  virtue  of  the  federal  or  provincial  laws  respecting  | 
companies,  or  drawing  up  the  petition  for  obtaining  such  letters 
patent  ...” 

Counsel  for  the  appellant  referred  to  various  cases  that  have 
been  reported  in  the  Courts  of  the  United  States. 

In  In  re  Pace  et  al.  (1915),  190  N.Y.  St.  641  at  643,  646,  it 
was  held  by  Scott  J.  in  a judgment  of  the  Appellate  Division 
of  the  Supreme  Court,  that: 
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“If  incorporating  corporations  and  the  furnishing  of  forms, 
information,  and  personal  attention  in  connection  therewith  be 
practicing  law,  then  this  company  certainly  maintained  an  office 
in  New  York  for  that  purpose  . . . 

“It  is  true  that  the  Legislature  has  made  it  so  simple  and 
apparently  easy  to  incorporate  a company  that  it  often  happens 
that  laymen,  guided  by  stationers’  blanks,  undertake  to  perfect 
incorporation  without  legal  advice,  and  sometimes  without  un- 
toward consequences.  But  this  does  not  prove  that  the  incorpo- 
ration of  a company  according  to  statute  does  not  involve, 
properly  speaking,  legal  advice,  which  in  practically  every  case 
is  requisite,  if  there  is  to  be  assurance  that  the  work,  when 
done,  has  been  done  legally  and  properly.  There  is  the  neces- 
sary interpretation  of  statutes,  the  preparation  of  the  proper 
papers,  and  a consideration  of  the  nature  of  the  corporation  to 
be  formed  in  order  that  it  may  meet  the  needs  of  its  projectors. 
All  this  calls  for  the  application  of  legal  knowledge  and  skill 
and  the  consequent  rendering  of  legal  advice  and  services.” 

In  Application  of  New  York  County  Lawyers'  Ass'n.;  In  re 
Standard  Tax  d Management  Corporation  et  al.  (1943),  43  N.Y. 
S.  2d  479,  per  Schreiber  J.,  it  was  said:  “The  scope  of  respond- 

dent’s  activities  included  recommendation  or  modification  of 
contracts,  interpretation  and  analysis  of  laws,  decisions  of  the 
courts  and  rulings  of  government  departments,  preparation  of 
legal  clauses  for  contracts  and  orders,  preparation  of  forms  of 
corporate  resolutions,  review  of  clients’  booklets  for  legality 
thereof,  and  advice  as  to  the  legal  status  of  clients  and  their 
employees  in  particular  circumstances.  These  and  many  similar 
acts  were  performed  in  continuity  and,  whether  or  not  so  in- 
tended, clearly  constitute  the  practice  of  law.  . . . Whatever 
may  ...  be  the  boundaries  of  the  legitimate  activities  of  ac- 
countants, tax  experts  and  the  like,  which  cannot  be  definitely 
staked  out  but  must  be  left  to  the  particular  circumstances  of 
each  case  as  it  arises,  they  have  been  here  plainly  transgressed 
by  this  respondent.” 

Other  United  States  cases  cited  in  7 Corpus  Juris  Secundum, 
1937,  p.  705,  recite  many  instances  of  the  drafting  of  simple  legal 
papers  such  as  deeds  and  mortgages,  by  the  filling  out  of  printed 
blanks,  by  one  not  holding  himself  out  as  a member  of  the  bar, 
and  it  has  been  held  that  in  such  cases  he  is  not  practising  law. 
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In  In  re  Opinion  of  the  Justices  (1935),  194  N.E.  313,  it 
was  stated  (headnote) : “Occasional  drafting  of  simple  deeds 

and  other  legal  instruments  when  not  conducted  as  an  occu- 
pation or  yielding  substantial  income  ...  do  not  constitute 
‘practice  of  law’.” 

Again,  in  New  York  County  Lawyers^  Association  v.  Bercu 
(1948),  273  App.  Div.  524,  affirmed  (1949),  299  N.Y.  728,  it 
was  held  by  Peck  P.J.  (headnote) : “The  accountant  may  have 
jurisdiction  of  incidental  questions  of  law  which  arise  in  con- 
nection with  auditing  books  or  preparing  tax  returns,  but  may 
not,  as  a consultant,  give  legal  advice.” 

Counsel  for  the  respondent  referred  to  the  case  In  re  Horton 
(1881),  8 Q.B.D.  434,  in  which  a solicitor  in  England  was  charged 
with  taxing  a bill  in  London,  having  only  a country  licence  not 
entitling  him  to  act  or  practise  within  ten  miles  of  London. 
It  was  held  by  Field  J.  that  the  intention  of  the  legislature  was 
not  to  strike  at  one  particular  transaction  within  the  ten-mile 
radius,  but  at  the  general  carrying  on  of  business  and  practising. 
Also,  per  Cave  J.:  “ . . . I think  the  words  ‘practises  or  carries 

on  his  business’  point  to  a series  of  acts,  and  not  to  an  isolated 
transaction.” 

A United  States  case  was  also  referred  to — People  v.  Title 
Guarantee  & Trust  Co.  (1919),  125  N.E.  666.  In  this  case  the 
corporation  had  advertised  the  fee  charged  for  drawing  a bill 
of  sale.  Hiscock  C.J.  said:  “ . . . the  bare  and  decisive  in- 
quiry becomes  whether  a corporation,  which,  without  giving 
any  advice  leading  to  and  consummated  therein,  prepares  a bill 
of  sale  and  chattel  mortgage  by  filling  out  blanks  upon  and  in 
accordance  with  the  specific  direction  of  a purported  customer, 
is  rendering  legal  services  or  holding  itself  out  as  entitled  to 
practice  law.  Under  the  circumstances  of  this  case  the  general 
inquiry  really  is  reduced  to  the  narrow  one  whether  this 
amounted  to  rendering  legal  services,  for  as  we  have  pointed 
out  there  is  no  evidence  that  the  appellant  held  itself  out  as 
entitled  to  practice  law,  unless  it  did  so  by  performing  legal 
services  whereby  law  would  be  practiced.  I think  that  a 
negative  answer  must  be  given  to  this  inquiry.” 

Also,  referring  to  the  widespread  preparation  of  conveyances 
by  laymen,  he  stated:  “If  the  Legislature  intended  to  prohibit 

a widespread  practice  and  establish  a new  rule  it  was  its  duty 
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to  say  so  clearly  and  unmistakably  in  the  statute  relating  to 
the  practice  of  law  and  rendition  of  legal  services  by  individuals.” 

In  the  case  of  The  Apothecaries  Company  v.  Jones,  [1893]  1 
Q.B.  89  at  93,  it  was  held  by  Hawkins  J.:  “To  ‘practise’  a calling 
does  not  mean  to  exercise  it  upon  an  isolated  occasion,  but  to 
exercise  it  frequently,  customarily,  or  habitually.” 

There  is  no  evidence  that  the  respondent  incorporated  com- 
panies frequently,  or  that  doing  so  was  to  him  customary  or 
habitual.  As  the  auditor  of  the  Langford  brothers’  partnerships 
he  had  been  required  to  install  a bookkeeping  system.  On 
finding  that  his  system  could  not  operate  satisfactorily  under 
the  existing  conditions  he  refunded  his  fee  and  suggested  that 
a chartered  accountant  be  consulted. 

At  a later  date,  without  having  furnished  any  opinion  or 
advice,  he  was  instructed  to  go  through  the  mechanical  process 
of  securing  two  charters  in  accordance  with  a memorandum 
of  instructions  supplied  to  him.  The  only  step  taken  upon  his 
own  initiative  was  to  broaden  the  scope  of  the  objectives  clause, 
which,  as  the  auditor  of  the  former  partnerships,  he  evidently 
considered  inadequate. 

The  Ontario  Companies  Act  provides  that  anyone  over  the 
age  of  21  may  apply  for  a charter;  and  while  in  some  of  the 
Provinces  the  Legislatures  have  enacted  that  the  taking  of  steps 
to  incorporate  a company  shall  be  deemed  to  be  acting  or 
practising  as  a solicitor  the  Legislature  of  Ontario  has  not  seen 
fit  to  do  so. 

Whether  or  not  the  respondent  would  have  been  guilty  of 
practising  or  acting  as  a solicitor  under  the  provisions  of  The 
Solicitors  Act  had  he  made  a practice  of  incorporating  companies, 
or  of  advising  as  to  their  incorporation,  is  not  a matter  to  be 
decided  here. 

I cannot  find  that  his  action  in  securing  charters  in  this 
isolated  case  amounts  to  practising  as  a solicitor,  and  for  that 
reason  I would  dismiss  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  informant,  appellant:  G.  A.  Martin  and 
J.  L.  McLennan,  Toronto. 

Solicitors  for  the  accused,  respondent:  Sinclair,  Goodenough, 
Higginbottom  & McDonnell^  Toronto. 
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[FERGUSON  J.]  j 

Butterfield  v.  Sibbitt  and  Nipissing  Electric  Supply 
Company  Limited* 

Infants — Contracts— Release  of  Claim  for  Indemnity  for  Injuries— 
Whether  Contract  Void  or  Voidable — Repudiation  by  Infant  on 
Attaining  Majority— Return  of  Money  Paid — Knowledge  of  Other  \ 
Party.  i 

An  infant,  having  been  injured  by  an  automobile,  accepted  a sum  of  ' 
money  from  the  motorist’s  insurer  in  full  settlement,  and  signed  a i 

release  of  all  claims  in  respect  of  the  accident.  The  release  contained  ! 

a statement  that  the  infant  was  of  age,  but  the  other  party  was  fully  | 
aware  of  the  true  facts.  The  injuries  proved  more  severe  than  had  j 
been  anticipated,  and  extensive  further  medical  treatments  were  ,| 
required.  The  infant,  after  attaining  the  age  of  21,  sued. 

Held,  the  release  constituted  no  bar  to  the  plaintiff’s  right  to  recover,  j 
Although  it  contained  a definite  misrepresentation  by  the  infant  as  to 
his  age,  this  did  not  deceive  the  defendants’  representatives,  and  in  j 

any  event  it  could  not  alter  the  fact  that  the  infant’s  contract,  not  j 

being  one  for  necessaries,  was  invalid.  Carey  v.  Freeman  et  al., 
[1938]  O.R.  713  at  717,  referred  to.  The  contract  appeared  to  be  of 
the  class  that  was  void  rather  than  merely  voidable,  since  it  contained 
terms  that  must  be  to  the  infant’s  disadvantage.  Beam  v.  Beatty 
(1902),  4 O.L.R.  554;  Mattei  v.  Vautro  (1898),  78  L.T.  682;  Stephens 
V.  Dudbridge  Ironworks  Company,  Limited,  [1904]  2 K.B.  225,  applied; 
Ivan  V.  Hartley  et  al.,  [1945]  O.W.N.  627;  Pyett  v.  Lampman  (1923),  | 

53  O.L.R.  149,  referred  to.  Even  if  the  contract  was  to  be  considered 
voidable  only,  the  plaintiff  was  still  entitled  to  repudiate  it  on  be- 
coming of  age,  and  was  not  required  to  repay  or  offer  to  repay  the  j 
money  he  had  received  before  bringing  his  action,  although  the  i 
amount  of  that  payment  must  be  deducted  from  the  damages  ; 
awarded.  Blackwell  v.  Farrow,  [1948]  O.W.N.  7;  In  re  Hutton  Estate. 
[1926]  3 W.W.R.  609,  discussed. 

Motor  Vehicles — Duties  of  Drivers— Right  of  Pedestrian  to  Walk  on 
Right-hand  Side  of  Highway. 

It  is  not  negligence  for  a pedestrian  to  walk  on  the  pavement  of  a high-  I 
way,  on  his  own  right-hand  side,  after  dark,  and  drivers  of  oncoming  | 
vehicles  are  under  a duty  to  avoid  such  a pedestrian,  and  liable  in  ' 
damages  if  they  fail  to  do  so.  j 

An  action  for  damages  arising  out  of  an  automobile  accident.  ! 

6th  and  7th  June  1950.  The  action  was  tried  by  Ferguson  J.  | 
without  a jury  at  North  Bay.  | 

M.  Lerner,  for  the  plaintiff.  :| 

G.  L.  Mitchell,  K.C.,  for  the  defendants.  j 

7th  June  1950.  Ferguson  J.  (orally) : — In  this  case  I have 
no  doubt  in  my  mind  as  to  the  person  who  was  at  fault  and  the 
cause  of  this  accident.  The  defendant  Charles  M.  Sibbitt  was 
driving  westerly  on  no.  17  highway  about  3 miles  east  of  North 
Bay  shortly  after  12  o’clock  on  the  morning  of  7th  August  1949. 
He  was  at  that  time  accompanied  by  Mr.  Robert  Caley  and  his 
son  Robert  Caley,  and  there  were  four  people  in  the  back  seat  of 
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his  motor  car.  Mr.  Sibbitt  was  driving  the  car,  which  was  owned 
by  the  Nipissing  Electric  Supply  Company  Limited,  the  other 
defendant,  on  the  north  side  of  the  road,  in  its  proper  position. 
He  had  left  the  Algonquin  Hotel,  which  is  about  a quarter  mile 
east  of  the  scene  of  the  accident,  proceeded  up  a grade  which  is 
immediately  to  the  west  of  the  Algonquin  Hotel,  and  at  the  top  of 
the  grade,  or  a very  short  distance  to  the  west  of  the  top  of  the 
grade,  his  car  collided  with  the  plaintiff  Norman  Butterfield. 

I find  as  a fact  that  Butterfield  was  walking  on  the  pave- 
ment, that  he  was  walking  in  a westerly  direction,  and  I believe 
Mr.  Caley,  Sr.,  when  he  says  that  Butterfield  was  at  the  time  of 
the  collision  probably  two  feet  south  of  the  north  side  of  the 
pavement.  I find  as  a fact  that  there  was  no  car  coming  from 
the  west  to  the  east  at  the  time  of  the  accident,  and  I believe 
the  witness  Baillie  when  he  said  it  was  necessary  for  him  to  turn 
out  to  the  left  and  pass  the  car  driven  by  Sibbitt  in  order  to  avoid 
Sibbitt’s  car  when  Sibbitt  came  to  a stop,  and  if  Baillie  found  it 
necessary  to  swing  to  the  left,  it  seems  to  me  that  it  would  have 
been  impossible  for  him  to  do  so  had  there  been  a car  at  that 
point  travelling  from  west  to  east. 

I think  that  the  plaintiff  had  the  right  to  walk  on  the  right- 
hand  side  of  the  pavement,  and  I think  it  was  the  duty  of  Sibbitt 
in  his  oncoming  car  to  avoid  him.  Ever  since  The  Highway 
Traffic  Act,  R.S.O.  1937,  c.  288,  has  been  in  force,  it  has  been 
the  duty  of  owners  of  motor  vehicles  to  mark  the  rear  end  of 
their  vehicles  with  some  form  of  light  so  that  they  can  be  seen 
at  night-time.  The  Legislature  in  its  widom  has  not  seen  fit  to 
interfere  with  the  right  of  a pedestrian  to  walk  along  a highway 
at  night,  or,  if  he  does,  to  compel  him  to  be  visible  to  oncoming 
traffic.  I think  the  law  is,  as  it  has  always  been,  that  a pedestrian 
has  a right  to  walk  on  the  pavement,  and  I think  it  is  the  duty  of 
a vehicle  which  is  overtaking  a pedestrian  to  turn  out  to  the 
left  and  avoid  the  pedestrian.  I have  nothing,  of  course,  to  say 
as  to  the  rights  or  wrongs  of  this,  or  the  justice  of  such  a situa- 
tion in  this  day  and  age.  I think  that’  is  the  law  as  it  now  stands. 
Therefore,  I think  that  Mr.  Sibbitt,  one  of  the  defendants,  was 
entirely  at  fault  for  this  accident.  I think  he  was  100  per  cent, 
negligent.  I cannot  in  the  circumstances  find  any  negligence  on 
the  part  of  the  plaintiff  Butterfield.  One  would  have  thought 
that  common  prudence  would  have  indicated  to  him  to  watch  out 
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for  oncoming  traffic,  and  it  is  rather  difficult  to  understand  why 
he  did  not  see  the  lights  of  Mr.  Sibbitt’s  car.  It  is  further  difficult 
to  understand  why  he  did  not  hear  Mr.  Sibbitt’s  car  approaching, 
but  I think  these  things  do  not  matter  in  view  of  the  fact  that  it 
was  the  obligation  of  the  overtaking  vehicle  to  avoid  a pedes- 
trian on  the  right  side  of  the  road. 

Now  the  plaintiff  Butterfield  sustained  a fracture  of  the 
fibula  of  the  lower  left  leg.  He  sustained  a fracture  of  part  of  the 
ankle  of  the  same  leg.  He  had  some  cuts  on  the  head.  He  had 
an  injury  to  the  shoulder.  I do  not  find  that  either  the  cuts  on 
the  head  or  the  injury  to  the  shoulder  was  of  a particularly 
serious  nature,  and  I do  not  find  that  any  permanent  disability 
results  from  either  one  of  those  injuries.  He  was  taken  to  St. 
Joseph’s  Hospital  in  North  Bay,  where  he  was  confined  until 
the  29th  August  1949.  He  was  X-rayed  on  admission  to  that 
hospital.  The  ankle  and  leg  were  set  by  the  doctors  within  the 
course  of  the  next  four  days.  After  the  ankle  was  set  and  the 
cast  was  put  on,  he  was  again  X-rayed,  and  although  the  bone  in 
the  ankle  was  not  set  perfectly,  it  was  set,  according  to  the 
doctors,  in  an  acceptable  way,  medically  speaking.  He  was 
X-rayed  the  day  before  he  was  discharged  from  the  hospital, 
and  all  of  the  medical  testimony  is  in  agreement  that  the  X-rays 
disclosed  the  bone  stiU  in  an  acceptable  position.  The  plaintiff, 
after  discharge  from  the  North  Bay  hospital,  remained  in  North 
Bay  until  the  21st  September.  In  the  meantime  he  had  engaged 
a solicitor,  Mr.  Wallace  MacDonald,  and  negotiations  apparently 
took  place  with  the  company  which  had  insured  the  defendant 
owners,  with  the  result  that  on  the  21st  September  the  plaintiff 
entered  into  a settlement  with  a representative  of  the  defendants, 
they  being  represented  presumably  through  their  insurance 
company,  and  he  executed  a release  of  all  demands  in  favour  of 
the  defendants.  This  release  is  ex.  10,  and  is  dated  the  21st 
September  1949. 

Now  it  so  happens  that  the  plaintiff  was  only  20  years  of  age 
at  the  date  of  the  settlement.  He  did  not  become  21  until  9th 
October  1949.  That  is  shown  by  ex.  1 in  the  case.  On  the  21st 
September  the  defendants,  through  their  insurance  company, 
paid  to  the  plaintiff  and  to  his  solicitor,  Mr.  MacDonald,  the  sum 
of  $1,379  in  full  of  all  demands.  At  that  date  it  was  contem- 
plated that  the  plaintiff  would  require  little  or  no  more  medical 
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treatment.  As  a matter  of  fact,  as  it  turned  out,  anyone  who 
thought  that,  that  is,  that  the  plaintiff  required  very  little  more 
medical  treatment,  was  quite  wrong.  Butterfield,  the  plaintiff, 
immediately  went  to  the  town  of  Mitchell,  and  within  a period 
of  one  week,  namely,  on  the  28th  or  29th  of  September,  he  went 
to  Stratford,  and  from  there  he  proceeded  to  the  Victoria  Hos- 
pital, London.  He  was  X-rayed  at  the  Victoria  Hospital,  London, 
and  between  the  doctors  at  Stratford  and  the  doctors  at  London 
it  was  discovered  that  the  ankle  was  not  making  satisfactory 
progress.  As  Doctor  Campbell  from  London,  who  was  called  as 
a witness,  described  it,  “they  observed  that  there  was  the  be- 
ginning of  non-union  of  the  ankle”.  The  fibula  apparently  had 
made  satisfactory  progress.  The  result  was  that  the  plaintiff 
found  it  necessary  to  undergo  an  operation  in  which  the  doctors 
performed  what  they  call  an  open  reduction,  and  the  piece  of 
ankle-bone  that  was  broken  off  was  properly  wired  up  and  set. 
Doctor  Campbell  states  that  the  ankle  is  now  making  satisfactory 
progress,  and  that  the  plaintiff  should  be  able  to  be  around  again 
without  a cast  within  one  or  two  months.  The  medical  treat- 
ment, the  hospitalization,  and  the  pain  and  suffering  which  the 
plaintiff  has  suffered  since  the  21st  September  1949  change  very 
materially  the  amount  of  the  plaintiff’s  damages  as  referred  to 
in  the  release,  ex.  10.  I must  find  on  the  question  of  damages 
that  the  plaintiff  has  had  $848.21  of  out-of-pocket  disbursements. 
I think  that  I should  allow  him  one  year’s  wages  as  damages, 
and  that  the  fair  amount  for  loss  of  wages  for  one  year  in  these 
days  should  be  $1,500.  I find  that  I should  allow  him  $1,500 
for  pain  and  suffering,  which  makes  a total  award  of  damages 
of  $3,848.21. 

This,  however,  does  not  end  the  case.  I think  I neglected  to 
make  a specific  finding  of  negligence  on  the  part  of  the  defend- 
ant Sibbitt,  and  before  I leave  this  stage  of  the  case,  I should 
say  that  on  the  evidence  I find  that  the  defendant  Sibbitt  was  not 
keeping  a proper  lookout,  and  that  that  was  the  reason  for  the 
collision. 

As  I say,  what  I have  found  so  far  does  not  end  the  case. 
It  is  argued  that  I should  dismiss  the  case  because  the  plaintiff, 
although  20  years  of  age  at  the  date  the  settlement  was  made, 
has  not  returned  or  offered  to  return  the  money  paid  to  him  on 
the  21st  September  before  bringing  this  action.  It  is  a very 
strange  thing  to  me  why  the  insurance  company  for  these 
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defendants  would  accept  the  release  (ex.  1)  when  they  must 
have  known  that  it  was  not  an  effective  document  and  that  it 
was  a document  which  the  infant  might  repudiate  the  moment 
he  became  21  years  of  age. 

The  question  whether  or  not  the  plaintiff  was  bound  to  hand 
back  the  money  before  bringing  this  action  is  one  that  I am  not 
prepared  to  decide  at  the  moment,  and  that  phase  of  the  case 
I am  going  to  reserve  until  I have  an  opportunity  to  read  these 
cases.  I may  be  able  to  decide  before  the  end  of  the  week,  and 
if  I can,  I will,  but  I thought  it  best  that  I should  make  a finding 
as  to  damages  and  on  the  facts  now  as  soon  as  the  case  was 
finished.  So  I will  let  you  have  judgment  just  as  soon  as  I can, 
gentlemen,  and  probably  before  the  end  of  the  week. 

(9th  June  1950.)  In  the  case  of  Butterfield  v.  Sibbitt  et  ol., 
I reserved  judgment  on  the  point  as  to  whether  or  not  the  plain- 
tiff should  have  returned  or  offered  to  return  the  money  he 
received  from  the  defendants’  insurance  company  before  bring- 
ing this  action.  My  findings  with  respect  to  the  facts  carry  with 
them  the  finding  that  the  defendants  have  not  satisfied  the  onus 
cast  upon  them  by  The  Highway  Traffic  Act,  Le.^  that  the 
defendant  Sibbitt  has  not  satisfied  me  that  the  accident  did  not 
arise  through  his  negligence. 

I reserved  the  question  whether  or  not  the  plaintiff  was 
bound  to  return  or  offer  to  return  the  money  paid  to  him  before 
bringing  this  action.  I have  had  an  opportunity  to  look  over 
some  of  the  authorities  which  were  cited  to  me  by  counsel  for 
the  defendants.  I have  not  had  as  much  time  as  I would  have 
wished,  but  I think  I have  had  sufficient  time  to  come  to  a firm 
opinion.  I must  find  as  a fact  that  the  release  itself,  which  was 
ex.  10  as  I recall  it,  was  in  itself  a misrepresentation  by  the  plain- 
tiff as  to  his  age,  but  it  was  a misrepresentation  which  did  not 
mislead  the  defendants,  as  Mr.  Sibbitt  admitted  in  evidence  that 
he  knew  that  the  man  he  struck  was  then  only  20  years  of  age. 

Now,  Mr.  Mitchell  argued  that  although  the  release  given 
by  the  plaintiff  was  voidable,  it  was  not  void  unless  it  was  of 
necessity  to  the  prejudice  of  the  infant.  He  argued  that  this 
release  was  not  of  necessity  prejudicial  to  the  infant,  and  that, 
in  any  event,  the  plaintiff  could  only  recover  if  he  returned  or 
offered  to  return  the  amount  paid  to  him,  and  he  cited  Blackivell 
V.  Farrow,  [1948]  O.W.N.  7,  as  authority  for  that  proposition. 
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That  was  a judgment  of  Mr.  Justice  Urquhart,  in  which  he  relied 
upon  the  decision  in  In  re  Hutton  Estate;  In  re  Flynn  Estate; 
Sivift  Canadian  Company  Limited  v.  Bull  and  Patrick,  [1926]  3 
W.W.R.  609,  [1926]  4 D.L.R.  1080. 

I think  we  must  start  off  with  the  general  proposition  which 
is  mentioned  by  the  late  Mr.  Justice  Middleton  in  Carey  v. 
Freeman  et  al,  [1938]  O.R.  713  at  717,  [1938]  4 D.L.R.  678, 
that  a contract  made  by  an  infant  is  invalid.  There  is  a general 
exception  to  that  rule,  namely,  that  a contract  made  by  an 
infant  for  necessaries,  if  for  his  benefit,  is  binding  upon  him. 
Whether  a contract  for  necessaries  was  for  the  benefit  of  the 
infant  is  a question  to  be  considered  in  the  light  of  the  circum- 
stances in  which  the  contract  was  made.  Mr.  Mitchell  cited  that 
proposition  to  me  as  being  applicable  to  all  contracts  made  by 
an  infant,  but  it  is  clear  to  me  from  the  authorities  that  it  applies 
only  to  a contract  for  necessaries,  and  that  any  other  contracts 
made  by  an  infant  may  be  void  or  voidable.  All  contracts  en- 
tered into  by  an  infant  must  be  for  his  benefit,  otherwise  they 
are  void.  If  they  are  for  his  benefit  they  are  still  voidable  un- 
less the  contract  is  one  for  the  supply  of  necessaries.  There  are 
certain  contracts  which  are  binding  upon  an  infant  until  he 
repudiates  them;  these  are  contracts  where  there  are  recurrent 
obligations.  But  generally  speaking  a contract  which  is  for  the 
benefit  of  an  infant  is  voidable.  The  classes  of  contracts  made 
by  an  infant  which  are  void,  not  merely  voidable,  are  referred 
to  in  the  case  of  Beam  v.  Beatty  (1902),  4 O.L.R.  554.  That 
was  a case  of  an  action  on  a bond  with  a penalty,  made  by  an 
infant,  where  it  was  held  that  the  infant  was  incapable  of  con- 
tracting himself  out  of  his  secured  rights  or  subjecting  himself 
to  a penalty.  It  was  also  held  in  that  case  that  one  cannot  make 
a contract  with  an  infant  containing  stipulations  that  cannot  be 
for  his  benefit  but  must  be  to  the  disadvantage  of  the  infant. 
In  such  cases  the  contract  is  void.  I think  a release  given  by  an 
infant  of  his  rights  is  in  that  category,  as  is  a conditional  sale 
agreement  containing  a forfeiture  clause.  Two  examples  of  it 
in  Ontario  are  Ivan  v.  Hartley  et  al.,  [1945]  O.W.N.  627,  [1945] 
4 D.L.R.  142,  and  Pyett  v.  Lampman,  53  O.L.R.  149,  [1923]  1 
D.L.R.  249. 

It  was  argued  by  counsel  for  the  defendants  that  the  arrange- 
ment made  by  the  defendants  was  for  the  benefit  of  the  infant 
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as  it  appeared  at  the  time,  but,  as  I said  before,  I think  we  con- 
sider the  circumstances  at  the  time  only  if  we  are  examining  an 
alleged  contract  for  necessaries.  Here  the  infant  has  contracted 
himself  out  of  his  rights,  and  that  he  is  incapable  of  doing. 

In  the  case  of  Mattel  v.  Vautro  (1898) , 78  L.T.  682,  an  action 
was  brought  by  the  next  friend  of  an  infant.  The  infant  per- 
sonally settled  the  case  and  accepted  £30.  It  was  held  that  the 
agreement  was  no  bar  to  the  continuance  of  the  action.  The 
case  of  Stephens  v.  Dudbridge  Ironworks  Company,  Limited, 
[1904]  2 K.B.  225,  was  an  action  brought  by  an  infant  against 
his  employers.  The  infant  accepted  a sum  in  full  of  all  his  claims 
against  the  employer  under  The  Workmen’s  Compensation  Act, 
and  it  was  held  that  it  was  not  for  the  infant’s  benefit  to  accept 
compensation  under  The  Workmen’s  Compensation  Act  from 
his  employer,  and  that  the  release  given  by  the  infant  was  no 
bar  to  a subsequent  action. 

If  I am  right  in  thinking  that  the  release  was  void,  there  can 
be  no  question  of  the  infant  being  obliged  to  return  the  money 
before  suing.  If  the  release  is  not  void,  it  is  undoubtedly  void- 
able: Carey  v.  Freeman  et  at.,  supra.  But  Mr.  Mitchell,  as  I say, 
has  argued  that  even  if  it  is  voidable  the  plaintiff  cannot  succeed 
unless  he  returns  or  offers  to  return  the  property  received,  and, 
as  I said,  he  cited  the  case  of  Blackwell  v.  Farrow,  supra.  But 
Blackwell  v.  Farrow  was  quite  a different  kind  of  case.  That 
was  an  action  brought  by  an  infant,  after  he  became  of  age,  for 
misrepresentation  in  the  purchase  of  a motor  vehicle.  He  had 
repaired  the  vehicle  himself  after  he  had  become  of  age,  and  it 
was  held  that  that  act  ratified  the  original  transaction.  It  was 
obiter  on  the  part  of  the  trial  judge  when  he  said  that  the  infant 
could  avoid  the  contract  only  on  the  return  of  the  property 
received. 

In  In  re  Hutton  Estate,  supra,  it  was  held  that  the  contract 
was  voidable  at  the  option  of  the  infant  only  within  a reasonable 
time  of  his  attaining  his  majority,  and  then  only  upon  his  return- 
ing the  property  he  had  received  or  its  value.  Now,  no  authority 
whatever  is  cited  for  that  proposition  in  the-  case,  and  I am  of 
the  opinion  that  that  proposition  as  stated  in  Blackwell  v.  Farrow 
and  in  In  re  Hutton  Estate  is  much  too  wide.  There  is  no  doubt 
that  at  law  an  infant  on  coming  of  age  can  repudiate  a voidable 
contract,  yet  the  Court  exercising  its  powers  in  equity  always 
prevented  the  infant  from  unjustly  retaining  in  his  hands  prop- 
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erty  acquired  by  such  a transaction.  For  example,  if  an  infant 
sold  a motor  car  for  $1,000  and  on  becoming  of  age  repudiated 
the  transaction,  the  Court  would  not  let  him  keep  the  $1,000 
and  get  the  motor  car  back,  too. 

So  that  in  the  case  at  bar  the  Court,  exercising  its  powers  in 
equity,  will  make  the  plaintiff  take  into  account  the  money  that 
has  been  paid  to  him  before  awarding  him  judgment  for  the 
balance  of  the  damages  which  he  has  suffered. 

In  Confederation  Life  Association  v.  Kinnear  (1896),  23 
O.A.R.  497,  where  a husband  had  induced  his  infant  wife  to 
execute  a mortgage  of  her  property  and  where  the  husband  had 
received  all  the  money,  the  wife  successfully  resisted  a fore- 
closure action.  No  money  whatever  was  returned  by  the  wife. 

In  Ivan  v.  Hartley  et  al.,  supra,  an  infant  had  bought  a busi- 
ness and  secured  the  balance  of  the  purchase  money,  $2,500, 
with  a chattel  mortgage.  It  was  held  that  the  chattel  mortgage 
was  void,  and  there  is  no  mention  whatever  in  the  case  that  the 
infant  was  required  to  hand  back  the  business  purchased.  , 

My  conclusion,  therefore,  on  a review  of  the  cases,  is  that 
the  release  was  void,  not  merely  voidable,  and  even  if  voidable 
only,  it  is  no  bar  to  this  action,  brought  by  the  plaintiff  when  he 
became  of  age.  Although  I must  take  into  account  the  payment 
that  the  infant  has  received,  it  was  not  necessary  for  him  to 
return  it  before  bringing  the  action. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for  the 
sum  of  $3,848.21,  less  the  sum  of  $1,379  and  interest  since  the 
, 21st  September  1949.  If  the  defendants  had  not  been  aware 
[ that  the  plaintiff  was  under  21  years  of  age  I would  most  cer- 
tainly have  deprived  him  of  costs,  but  as  I find  on  the  evidence 
that  the  defendants  were  aware,  in  spite  of  the  representation 
made  in  the  release,  that  the  plaintiff  was  under  21  years  of 
age,  and  as  I find  nothing  wrong  in  Mr.  MacDonald’s  having 
settled  the  matter  for  the  infant  in  the  circumstances,  with  the 
defendants  knowing  the  infant’s  age,  I see  no  reason  why  I 
; should  deprive  the  plaintiff  of  his  costs.  The  insuremce  company 
knew  that  he  was  under  21,  and  took  their  own  chances,  and 
i I am  afraid  they  will  have  to  pay  for  their  mistakes.  The  judg- 
ment will  carry  costs  in  favour  of  the  plaintiff. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff:  Lerner  & Lerner,  London. 

Solicitors  for  the  defendants:  Mitchell  d Thompson,  London. 
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[COURT  OF  APPEAL.] 

Gray  et  aL  v.  McGonegal  et  aL 

Schools — Liability  of  Teacher  and  Trustees — Supplying  of  Hot  Foods  to 
Pupils — Instructions  to  Pupil  to  Light  Gasoline  Stove — Failure  to 
Take  Precautions — Contributory  Negligence — Time  of  Action — The 
Public  Schools  Act,  R.S.O.  1937,  c.  357,  ss.  15,  89,  as  amended — 
The  Public  Authorities  Protection  Act,  R.S.O.  1937,  c.  135,  s.  11. 

A rural  school  had  for  many  years  (with  the  knowledge  of  the  trustees) 
followed  the  practice  of  supplying  a hot  dish  for  the  pupils’  lunch. 
This  dish  was  usually  heated  on  the  wood  stove  in  the  school-house, 
but  there  was  also,  stored  in  a cupboard,  a gasoline  stove  with  a 
quantity  of  gasoline.  On  one  occasion  the  teacher  instructed  the 
infant  plaintiff,  aged  12  years,  to  take  the  stove  and  gasoline  into  the 
yard  and  light  the  stove.  In  doing  so,  the  infant  plaintiff  received 
severe  burns. 

Held,  both  the  teacher  and  the  trustees  were  liable.  The  teacher  had 
completely  failed  to  exercise  the  care  that  her  position  demanded, 
and  her  negligence  had  been  the  cause  of  the  injuries.  Williams  v. 
Eady  (1893),  10  T.L.R.  41;  McDowall  v.  Great  Western  Railway  Com- 
pany, [1903]  2 K.B.  331,  applied.  There  was  no  difference  in  principle  i 
between  a teacher’s  position  and  that  of  any  other  servant,  and  her 
acts  were  within  the  scope  of  her  employment,  and  the  trustees  were  | 
accordingly  liable.  The  infant  plaintiff  should  not,  in  the  circum- 
stances, be  held  guilty  of  contributory  negligence.  Corby  v.  Foster  | 
(1913),  29  O.L.R.  83;  Yachuk  et  al.  v.  Oliver  Blais  Co.,  Ld.,  [1949]  A.C.  ' 
386,  referred  to.  The  Public  Authorities  Protection  Act  was  inap-  ' 
plicable,  since  there  was  no  duty,  statutory  or  otherwise,  to  provide  ^ 
hot  dishes  for  pupils,  and  therefore  neither  the  teacher  nor  the  trustees 
came  within  the  protection  of  the  Act.  Bradford  Corporation  v.  Myers,  I 
[1916]  1 A.C.  242;  Griffiths  et  al.  v.  Smith  et  al.,  [1941]  A.C.  170,  I 
referred  to.  I 

Per  Hogg  J.A.,  dissenting  in  part:  Neither  in  the  pleadings  nor  in  argu-  j 
ment  did  the  plaintiffs  rest  their  case  against  the  trustees  upon  the  ! 
maxim  respondeat  superior]  on  the  contrary,  their  sole  allegation  of  | 
negligence  against  the  trustees  was  that  the  latter  had  failed  in  their  i 
statutory  duty  to  inspect  the  gasoline  stove  and  see  that  it  was  in  ! 
reasonable  condition  as  part  of  the  school  equipment.  Their  case  , 
accordingly  rested  upon  an  alleged  breach  of  a statutory  duty,  and  ! 
since  it  was  not  brought  within  six  months  it  was  barred,  as  against  i 
the  trustees,  by  s.  11  of  The  Public  Authorities  Protection  Act.  Kelly  v.  i 
Barton;  Kelly  v.  Archibald  (1895),  26  O.R.  608,  affirmed  22  O.A.R.  522;  i 
Levine  v.  Board  of  Education  of  the  City  of  Toronto,  [1933]  O.W.N.  I 
152,  238,  referred  to.  The  Court  should  not  of  its  own  motion,  in  the  ! 
circumstances  here  present,  give  effect  to  a contention  or  allegation  | 
that  might  have  been,  but  was  not,  raised  and  relied  upon.  Andanoff  ! 
V.  Smith  and  Nadeff,  [1935]  O.W.N.  415  at  417,  applied. 

Judgment  of  Wells  J.,  [1949]  O.R.  749,  affirmed. 

An  APPEAL  by  the  defendants  from  the  judgment  of  Wells  J.,  j 
[1949]  O.R.  749,  [1949]  4 D.L.R.  344.  I 

1st  May  1950.  The  appeal  was  heard  by  Henderson^  Hogg| 
and  Bowlby  JJ.A.  j 

C.  M.  Smith,  K.C.,  for  the  defendant  trustees,  appellants: 
The  members  of  the  school  board  had  only  been  in  office  fori 
some  five  months  when  this  accident  occurred.  The  trustees; 
were  performing  a public  duty  in  providing  hot  lunches,  and  theyl 
did  so  out  of  a provincial  grant.  As  to  the  duties  of  trusteesj 
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generally,  I refer  to  The  Public  Schools  Act,  R.S.O.  1937,  c.  357, 
ss.  89  (v)  and  103(g) ; Greenwood  v.  Atherton,  [1938]  4 All  E.R. 
686;  Griffiths  et  al.  v.  Smith  et  al.,  [1941]  A.C.  170,  [1941]  1 
All  E.R.  66.  There  may  be  a good  cause  of  action,  but  it  was 
not  brought  within  six  months,  and  therefore  must  fail  under 
s.  11  of  The  Public  Authorities  Protection  Act,  R.S.O.  1937,  c. 
135:  Levine  v.  Board  of  Education  of  the  City  of  Toronto,  [1933] 
O.W.N.  152,  affirmed  [1933]  O.W.N.  238. 

As  to  the  liability  of  a school  board  for  the  conduct  of  a 
teacher  employed  by  it,  I refer  to  Griffiths  et  al.  v.  Smith  et  al., 
supra,  at  pp.  189,  193;  Scoffield  et  al.  v.  Public  School  Board  of 
Section  No.  20,  North  York,  [1942]  O.W.N.  458;  Koch  et  al.  v. 
Stone  Farm  School  District,  [1940]  1 W.W.R.  441,  [1940]  2 
D.L.R.  602.  The  maxim  respondeat  superior  is  inapplicable  to 
the  relationship:  Davis  v.  London  County  Council  (1914),  30 
T.L.R.  275;  Butterworth  et  al.  v.  The  Collegiate  Institute  Board 
of  Ottawa,  [1940]  O.W.N.  332,  [1940]  3 D.L.R.  466;  Chilvers 
V.  London  County  Council  et  al.  (1916),  32  T.L.R.  363;  Urquhart 
v.  Ashburton  High  School  Board  of  Governors,  [1921]  N.Z.L.R. 
164;  56  Corpus  Juris,  1932,  pp.  367,  528,  531.  The  only  negligence 
found  was  against  the  teacher,  and  that  finding  was  that  the 
stove  exploded,  which  is  not  in  accordance  with  the  evidence. 

A.  W.  S.  Greer,  K.C.,  for  the  defendant  McGonegal,  appellant: 
We  also  are  entitled  to  the  benefit  of  The  Public  Authorities 
Protection  Act,  since  it  refers  to  “any  person”  who  does  some- 
thing “in  pursuance  ...  of  any  statutory  or  other  public  duty”. 
We  were  acting  within  the  scope  of  our  duties  when  this  accident 
occurred.  We  had  a general  power  as  to  the  school:  Greenwell 
V.  Howell  et  al.,  [1900]  1 Q.B.  535  at  538,  540;  Nelson  v.  Cook- 
son  et  al.,  [1939]  4 All  E.R.  30  at  32,  33.  What  we  did  was 
sanctioned,  and  we  did  not  know  of  the  inherent  danger  of  the 
stove.  It,  together  with  a supply  of  gasoline,  was  stored  in  a 
cupboard,  presumably  for  our  use.  The  trustees,  having  supplied 
the  stove,  did  so  with  a purpose.  Obviously,  not  everything  that 
is  expected  of  school  trustees  can  be  specified  in  The  Public 
Schools  Act:  editorial  note  to  Griffiths  et  al.  v.  Smith  et  al., 
[1941]  1 All  E.R.  at  66,  and  the  report  at  p.  72. 

As  to  the  claim  that  the  cause  of  action  remained  alive  so 
long  as  the  boy  was  suffering,  see  Freeborn  v.  Leeming,  [1926] 
1 K.B.  160  at  164-5;  Venn  v.  Tedesco,  [1926]  2 K.B.  227;  Jacoby 
]V.  Prison  Commissioners,  [1940]  3 All  E.R.  506. 
i 
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The  trial  judge  applied  Bradford  Corporation  v.  Myers,  [1916] 

1 A.C.  242,  but  overlooked  the  words  “intended  execution”  in 
the  Act. 

As  to  negligence,  this  was  an  intelligent  boy,  and  it  was 
reasonable  to  assume  that  he  would  give  up  his  attempts  to 
light  the  stove  if  he  found  it  impossible.  The  trial  judge  went 
too  far  in  finding  that  the  boy  was  acting  on  our  instructions, 
and  the  evidence  clearly  shows  that  he  was  the  author  of  his 
own  misfortune.  The  only  negligence  alleged  against  us  in  the 
statement  of  claim  is  a failure  to  keep  the  stove  in  proper  work- 
ing order,  and  the  trial  judge  made  no  finding  against  us  on 
this  ground. 

W.  M.  Nickle,  K.C.,  for  the  plaintiffs,  respondents:  As  to  The  j 
Public  Authorities  Protection  Act  we  rely  on  Bradford  Corpora- 
tion V.  Myers,  supra.  The  Act  applies  only  where  the  defendant 
has  acted  in  accordance  with  a specific  statutory  authority  or 
in  the  performance  of  a public  duty.  The  Public  Schools  Act  sets  I 
out  the  duties  of  trustees  and  teachers  in  ss.  89  and  103,  and 
they  cannot  have  the  benefit  of  the  Act  unless  their  conduct  * 
comes  within  one  of  those  sections.  The  Legislature  has  set  out  i 
their  duties,  and  if  they  go  beyond  this  there  is  no  protection  j 
in  the  Act.  There  is  no  public  duty  to  supply  a stove,  nor  is  i 
there  a duty  to  provide  a 12-year  old  boy  with  gasoline  and  | 
matches.  Such  a stove  is  a dangerous  thing  in  itself.  A public  ! 
duty  must  be  for  the  public  safety.  The  mere  providing  of  hot  ! 
lunches  is  not  the  performance  of  either  a public  or  a statutory  ; 
duty.  j 

C.  M.  Smith,  K.C.,  and  A.  W.  S.  Greer,  K.C.,  in  reply. 

Cur.  adv.  vult.  ! 

i 

9th  June  1950.  Henderson  J.A.  : — An  appeal  from  the 
judgment  of  Mr.  Justice  Wells,  dated  the  6th  September  1949,  | 
which  was  in  favour  of  the  plaintiffs  for  $9,208.75  damages  for  j 
injuries  suffered  by  the  plaintiff  Charles  Gray  through  being  j 
burned  by  fiaming  gasoline. 

At  the  trial  a motion  was  made  and  granted  for  the  amend- 
ment of  the  statement  of  claim  and  also  a motion  was  made 
for  amendment  of  the  statement  of  defence  of  the  trustees  of 
the  school  area,  to  enable  them  to  plead  the  provisions  of  The 
Public  Authorities  Protection  Act,  R.S.O.  1937,  c.  135,  and 
particularly  s.  11,  and  on  the  opening  of  this  appeal  application 
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was  made  on  behalf  of  the  appellant  Hazel  McGonegal  to  the 
same  effect  and  was  granted,  there  being  no  opposition.  That 
section  reads: 

“No’  action,  prosecution,  or  other  proceeding  shall  lie  or  be 
instituted  against  any  person  for  an  act  done  in  pursuance  or 
execution  or  intended  execution  of  any  statutory  or  other  public 
duty  or  authority,  or  in  respect  of  any  alleged  neglect  or  default 
in  the  execution  of  any  such  duty  or  authority,  unless  it  is 
commenced  within  six  months  next  after  the  act,  neglect  or 
default,  complained  of,  or,  in  case  of  continuance  of  injury  or 
damage,  within  six  months  after  the  ceasing  thereof.” 

It  appears  in  evidence  that  among  the  equipment  belonging 
to  the  school  which  the  plaintiff  Charles  Gray  attended,  was  a 
gasoline  stove.  It  does  not  appear  definitely  when  this  stove 
was  acquired,  but  it  does  appear  in  ex.  8,  which  is  a book  kept 
by  the  trustees  in  which  the  property  of  the  school  is  set  forth, 
and  which  appears  at  p.  29  of  the  appeal  book,  that  between 
November  1932  and  7th  April  1933,  3^/2  gallons  of  gasoline  were 
purchased,  and  a repair  on  the  stove  of  $1.50.  This  is  the  last 
purchase  made  in  respect  of  gasoline,  and  it  would  appear  that 
the  stove  had  been  stored  in  a closet  in  the  school  until  the  date 
of  the  injuries  to  the  plaintiff  Charles  Gray,  and  that  the  remains 
of  this  purchase  of  gasoline  had  also  been  stored  in  this  closet 
from  1933  until  the  date  of  the  plaintiff’s  injuries,  on  which  date 
the  plaintiff  Charles  Gray,  a boy  of  12  years  of  age,  was  in- 
structed by  the  school  teacher.  Miss  Hazel  McGonegal,  to  take 
the  stove  and  the  gasoline  out  of  the  closet  and  take  it  out  into 
the  school  yard  and  light  it,  in  order  to  heat  soup  for  the  school 
pupils. 

This  was  on  12th  June  1947,  so  that  the  stove  and  the  supply 
of  gasoline  apparently  had  been  stored  in  this  closet,  and  no 
doubt  rusting  for  a period  of  anywhere  up  to  14  years. 

The  plaintiff  informed  the  defendant  Hazel  McGonegal,  his 
teacher,  that  he  did  not  understand  how  to  light  the  stove,  but 
so  far  as  the  evidence  discloses  it  would  appear  that  a valve 
which  it  would  be  necessary  to  open,  in  order  that  the  gasoline 
would  find  its  way  into  the  operating  part  of  the  stove,  was 
not  opened.  At  all  events  in  the  efforts  which  the  plaintiff 
Charles  Gray  made  the  gasoline  took  fire,  and  he  was  painfully 
burned  and  permanently  injured. 
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It  is  said  in  the  evidence  that  the  trustees  had  been,  for  a 
number  of  years,  in  the  habit  of  having,  in  the  cold  weather, 
soup  made  and  served  hot  to  the  pupils,  many  of  whom  took 
their  lunches  to  school,  and  it  is  also  said  that  a portion  of  the 
cost  was  paid  out  of  public  money — school  funds.  It  does  not, 
however,  appear  that  any  school  funds  were  received  by  the 
board  for  this  purpose. 

The  principal  argument  before  us  turned  on  the  allegation 
by  the  defendants  that  the  action  should  fail  because  it  was  not 
commenced  within  six  months  of  the  act,  neglect  or  default 
complained  of. 

In  my  opinion  the  defendants  were  not  acting  in  pursuance 
or  execution  or  intended  execution  of  any  public  duty  and  are 
not  entitled  to  the  protection  of  the  statute  referred  to.  Further, 
in  my  opinion,  it  is  manifest  that  it  was  negligence  on  the  part 
of  the  defendants  to  hand  this  pupil  of  12  years  old  the  stove, 
gasoline  and  matches  with  instructions  to  light  the  stove,  and 
I would,  therefore,  dismiss  the  appeal  with  costs. 

Hogg  J.A.  {dissenting  in  part) : — I have  had  the  privilege 
of  reading  the  reasons  for  judgment  of  my  brother  Henderson.  I 
He  has  set  out  the  principal  facts  that  relate  to  the  unfortunate  i 
mishap  which  was  the  cause  of  the  injuries  suffered  by  the  boy 
Charles  Gray.  I have  also  read  with  great  interest  the  reasons  | 
for  judgment  of  my  brother  Bowlby.  I concur  in  part  with  their 
determination,  of  this  appeal,  and  I agree  that  the  judgment  of 
the  learned  trial  judge,  in  so  far  as  the  appellant  Hazel  Me-  : 
Gonegal  is  concerned,  should  be  affirmed.  With  great  respect,  ! 
I find  myself  obliged  to  differ  as  to  the  disposition  of  the  appeal 
as  it  affects  the  appellants  the  school  trustees. 

In  so  far  as  the  claim  against  the  appellant  Hazel  McGonegal 
is  concerned,  the  language  of  Vaughan  Williams  L.J.  in  Mc- 
Dowall  V.  Great  Western  Railway  Company^  [1903]  2 K.B.  331, 
can  be  applied: 

“ ...  in  every  case  in  which  the  circumstances  are  such 
that  any  one  of  common  sense  having  the  custody  of  or  control 
over  a particular  thing  would  recognise  the  danger  of  that 
happening  which  would  be  likely  to  injure  others,  it  is  the  duty 
of  the  person  having  such  custody  or  control  to  take  reasonable 
care  to  avoid  such  injury.” 

I do  not  think  the  circumstances  are  such  that  the  respond-  j 
ent  Charles  Gray  can  be  held  to  have  contributed  by  negligence 
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on  his  part  to  the  injuries  suffered  by  him.  At  the  time  of  the 
accident  the  boy  was  12  years  of  age,  and  apparently  of  average 
intelligence  for  a boy  of  that  age.  It  is  the  intelligence  of  a 
child  that  is  now  the  principal  factor  to  be  regarded  in  arriving 
at  a decision  whether  such  child,  when  a mishap  occurs  in 
which  he  or  she  has  been  injured,  is  subject  to  the  rule  with 
regard  to  contributory  negligence.  The  relationship  of  teacher 
and  pupil  and  the  control  the  teacher  had  over  the  boy  while 
he  was  under  her  charge  is  sufficient,  in  my  view,  to  absolve 
him  from  liability  for  any  contribution  on  his  part  to  the 
negligence  which  caused  the  accident  and  from  the  consequences 
of  his  act  in  attempting  to  light  the  stove  in  question,  realizing 
as  he  did,  that  he  did  not  know  how  to  use  the  stove,  and 
knowing,  because  it  had  been  impressed  upon  him,  that  gasoline 
was  a dangerous  substance  in  the  presence  of  fire:  Corby  v. 
Foster  (1913),  29  O.L.R.  83,  13  D.L.R.  664;  Yachuk  et  al.  v. 
Oliver  Blais  Co.,  Ld.,  [1949]  A.C.  386,  [1949]  2 All  E.R.  150, 
[1949]  3 D.L.R.  1,  [1949]  2 W.W.R.  764. 

The  question  now  arises  whether  the  appellant  trustees  can 
bring  themselves  within  the  shelter  of  s.  11  of  The  Public 
Authorities  Protection  Act,  R.S.O.  1937,  c.  135.  This  section 
reads  as  follows: 

“No  action,  prosecution,  or  other  proceeding  shall  lie  or  be 
instituted  against  any  person  for  an  act  done  in  pursuance  or 
execution  or  intended  execution  of  any  statutory  or  other  public 
duty  or  authority,  or  in  respect  of  any  alleged  neglect  or  default 
in  the  execution  of  any  such  duty  or  authority,  unless  it  is 
commenced  within  six  months  next  after  the  act,  neglect  or 
default  complained  of,  or,  in  case  of  continuance  of  injury  or 
damage,  within  six  months  after  the  ceasing  thereof.” 

It  was  admitted  by  counsel  for  the  respondents  that  the 
action  upon  which  this  appeal  is  based  was  not  brought  until 
ten  months  after  the  accident.  Neither  of  the  appellants  had 
pleaded  the  protection  of  the  aforesaid  statute,  but  at  the  trial 
the  appellant  trustees  were  permitted  to  plead  the  statute  and 
. upon  the  appeal  counsel  for  Hazel  McGonegal  requested  that 
i the  Court  grant  leave  to  plead  the  provisions  of  s.  11.  This 
, request  was  not  opposed,  and  was  granted.  The  Public  Author- 
i ities  Protection  Act  is  a statute  of  limitations  and  should  be 
pleaded:  Gregory  v.  Torquay  Corporation,  [1912]  1 K.B.  442. 
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The  Public  Schools  Act,  R.S.O.  1937,  c.  357,  as  amended, 
gives  authority  to  the  trustees  of  a school  board  to  appoint 
and  dismiss  teachers.  Section  89  of  the  statute,  as  amended  by 
1943,  c.  26,  s.  11;  1944,  c.  56,  s.  12;  1946,  c.  82,  s.  5(1);  and 
1949,  c.  84,  s.  7,  sets  out  in  very  considerable  detail  the  powers 
that  may  be  exercised  by  the  school  trustees.  The  opening 
words  of  the  section  are:  “It  shall  be  the  duty  of  the  boards 
of  all  public  schools  to  see  that  the  same  are  conducted  according 
to  this  Act  and  the  regulations,  and  they  shall  have  power”  to 
carry  out  the  numerous  specified  subjects  mentioned  in  the 
section.  Section  89,  clauses  c and  6,  are  as  follows: 

“(c)  in  the  case  of  a rural  school  board  at  the  first  meeting 
of  the  board,  to  examine  the  schoolhouse,  outbuildings  and 
school  furniture,  maps  and  apparatus,  with  a view  to  ascertain- 
ing what  repairs  or  improvements  may  be  necessary,  and  to  make 
suitable  provision  for  lighting  fires  and  keeping  the  schoolhouse 
and  premises  in  a cleanly  and  sanitary  condition  by  appointing 
some  person  for  that  purpose.” 

“(c)  to  acquire  or  rent  school  sites  and  premises,  and  to 
build,  repair,  furnish,  and  keep  in  order  the  schoolhouses,  fur- 
niture, fences  and  all  other  school  property,  and  to  keep  the 
wells,  closets  and  premises  in  a proper  sanitary  condition.” 

No  regulations  which  may  have  been  passed  under  the 
authority  of  the  Act  are  before  the  Court. 

By  s.  15(8)  of  The  Public  Schools  Act  the  school  trustees 
of  a township  school  area  are  appointed  a corporation,  and  by 
subss.  9 and  10  all  of  the  property,  real  and  personal,  of  every 
school  section  in  the  area  becomes  vested  in  the  board  of  trustees 
of  the  township  school  area,  and  the  board  is  made  responsible 
for  all  liabilities  and  obligations  of  each  of  the  former  school 
sections. 

I do  not  think  there  is  any  question  but  that  the  relation- 
ship of  master  and  servant  existed  between  the  trustees  and  the 
teacher:  Raymond  v.  School  Trustees  of  the  Village  of  Cardinal 
(1887),  14  O.A.R.  562;  12  Halsbury’s  Laws  of  England,  2nd  ed. 
1934,  p.  137. 

In  approaching  the  question  whether  the  trustees  are  en- 
titled to  the  protection  of  The  Public  Authorities  Protection  Act, 
there  are  two  questions  to  be  decided:  (1)  Are  the  trustees  a 
public  authority?  (2)  Was  the  neglect  or  default  on  the  part 
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of  the  trustees  a neglect  or  default  in  the  execution  of  a statutory 
duty  or  authority? 

With  regard  to  the  first  question,  in  my  opinion  the  trustees 
are  a statutory  body  created  by  The  Public  Schools  Act  for  the 
discharge  of  public  duties. 

With  regard  to  the  second  question,  it  is  necessary  to  ex- 
amine just  what  negligence  the  appellant  trustees  are  charged 
with  by  the  ■ plaintiffs.  Paras.  5 and  16  of  the  statement  of 
claim  read  as  follows : 

“5.  The  Plaintiffs  allege  as  the  fact  is  that  the  Defendant 
Trustees  or  in  the  alternative,  their  predecessors  in  office,  pur- 
chased as  part  of  the  equipment  for  the  said  school  area  a 
gasoline  stove  which  was  used  for  the  heating  of  soup  or  other 
liquids  which  were  required  to  be  warmed  up  for  the  teacher 
or  in  the  alternative,  the  pupils  for  consumption  at  lunch.” 

“16.  The  Plaintiffs  allege  that  the  burns  to  the  infant 
Plaintiff  were  caused  as  the  result  of  the  negligence,  careless- 
ness and  breach  of  duty  of  the  Defendant  Trustees  not  seeing 
to  it  that  the  said  gasoline  stove  was  kept  in  proper  working 
order  having  regard  to  the  use  that  was  to  be  made  of  the  said 
stove  as  part  of  the  said  equipment  maintained  by  the  said 
Trustees  for  said  school  area.” 

The  above-recited  allegations  in  para.  16  constitute  the 
negligence  upon  which  the  respondents’  claim  is  based,  and 
constitute,  as  the  Rules  require,  a concise  statement  of  the 
facts  of  the  appellant  trustees’  negligence  upon  which  the 
respondents  rely  as  ground  for  the  relief  they  claim. 

The  respondents  did  not,  during  the  course  of  the  argument 
or  in  their  factum,  found  their  claim  for  damages  upon  the 
simple  ground  of  the  relationship  of  master  and  servant  between 
the  trustees  and  the  teacher.  The  respondents  have,  in  my  view, 
elected,  with  full  knowledge  of  the  circumstances,  to  rely  solely, 
as  the  basis  for  their  claim  against  the  trustees,  on  the  allega- 
tions of  negligence  set  out  in  the  above-mentioned  paragraphs  of 
their  statement  of  claim.  It  was  argued  on  behalf  of  the 
respondents  that  the  appellant  trustees  had  no  statutory  author- 
ity to  provide  these  hot  lunches  for  the  pupils  or  to  instruct 
the  teacher  to  prepare  these  lunches  upon  the  gasoline  stove, 

I and  that  in  doing  so  they  acted  outside  of  any  powers  given 
to  them  by  The  Public  Schools  Act  and  as  a consequence  could 
not  claim  the  protection  of  The  Public  Authorities  Protection 
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Act.  But  it  is  not  these  acts  on  the  part  of  the  trustees  upon 
which  the  charge  of  negligence  against  them  is  founded.  The 
sole  allegation  of  negligence  against  the  trustees  is  that,  in 
breach  of  their  duty,  they  did  not  take  proper  care  in  finding 
out  whether  the  gasoline  stove  was  kept  in  proper  working 
order  as  part  of  the  equipment  of  the  school.  In  other  words, 
this  allegation  is  one  which  is  directed  solely  to  one  of  the 
duties  cast  upon  the  trustees  by  s.  89(c)  and  (e)  of  the  statute 
whereby  the  trustees  are  required  to  inspect  the  furniture, 
apparatus,  etc.,  of  the  school,  with  a view  to  ascertaining  what 
repairs  are  necessary,  and  to  keep  in  order  the  furniture  and 
all  other  school  property.  A very  considerable  part  of  the 
cross-examination,  by  counsel  for  the  plaintiffs,  of  the  school  | 
trustees  was  directed  to  the  subject  of  whether  or  not  adequate  j 
inspection  had  been  made  of  the  school  equipment,  including 
the  gasoline  stove  in  question.  The  evidence  shows  that,  although 
the  gasoline  stove  and  the  can  of  gasoline  had  been  listed  in  a 
book  containing  the  particulars  of  the  equipment  of  the  school 
for  a number  of  years,  this  book  had  not  been  examined  or  ] 
looked  at  by  the  trustees,  nor  had  the  trustees  examined  the  I 
stove  and  they  did  not  even  know  of  its  existence  in  the  school,  j 
That  the  stove  was  part  of  the  school  equipment  is  admitted  | 
in  the  aforesaid  para.  5 of  the  plaintiffs’  statement  of  claim.  | 

It  is  true  that  the  trustees  instructed  the  teacher  to  give  j 
a hot  lunch  to  the  pupils,  but  there  is  no  evidence  that  they  | 
instructed  her  to  use  the  stove  in  question  for  this  purpose,  j 
On  the  contrary,  the  evidence  shows  that  the  trustees  were  not  1 
aware  that  the  stove  was  in  existence  and  the  hot  meal  was  ! 
usually  prepared  on  the  wood  stove  in  the  school-house.  There  ^ 
is  no  evidence  that  I recall  to  the  effect  that  any  of  the  pre- 
decessors of  the  trustees  gave  instructions  that  the  gasoline 
stove  should  be  used  to  prepare  hot  food,  although  that  may  be  | 
the  reason  that  it  was  made  part  of  the  school  equipment.  The  ! 
accident  was  not  the  result  of  the  instructions  to  the  teacher  i 
to  give  the  pupils  a hot  lunch.  It  happened,  according  to  the  j 
allegation  of  the  respondents,  because  an  attempt  was  made  to  i 
light  a gasoline  stove  that  was  out  of  repair  although  it  was 
the  duty  of  the  trustees  to  see  that  it  was  kept  in  good 
condition. 

The  plaintiffs  do  not  attempt  to  assert  or  found  their  claim 
of  negligence  on  the  part  of  the  trustees  upon  the  doctrine  that 
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the  act  on  the  part  of  the  teacher  fell  within  the  course  of  her 
employment  and  that,  therefore,  the  maxim  respondeat  superior 
applies,  but  the  negligence  with  which  the  trustees  are  charged 
rests  solely  upon  the  breach  of  a statutory  duty  on  their  part 
in  that  they  did  not  see  that  the  stove  was  kept  in  working 
order  as  part  of  the  school  equipment,  that  is  to  say,  they  were 
in  default  in  the  execution  of  one  of  their  statutory  duties. 

I do  not  think  the  Court  of  its  motion,  under  the  circum- 
stances here  present,  should  give  effect  to  a contention  or 
allegation  which  might  have  been,  but  was  not,  raised  and  relied 
upon  by  the  plaintiffs  at  the  trial  or  in  this  Court:  see  Andanoff 
V.  Smith  and  Nadeff,  [1935]  O.W.N.  415,  per  Middleton  J.A. 
at  p.  417. 

In  Kelly  v.  Barton;  Kelly  v.  Archibald  (1895),  26  O.R.  608, 
affirmed  22  O.A.R.  522,  Chancellor  Boyd  said,  in  referring  to 
The  Public  Authorities  Protection  Act:  “The  great  object  of 
the  statute  is  to  give  protection  to  all  those  who  are  fulfilling 
a public  duty  ...”  See  also  Levine  v.  Board  of  Education  of  the 
City  of  Toronto,  [1933]  O.W.N.  152,  affirmed  [1933]  O.W.N.  238. 

For  the  above  reasons,  I have  come  to  the  conclusion  that  the 
trustees  are  entitled  to  the  protection  of  The  Public  Authorities 
Protection  Act  and  that  the  appeal,  so  far  as  they  are  concerned, 
must  be  allowed  with  costs  and  the  action  against  them  dismissed 
with  costs.  On  the  other  hand,  the  appeal  on  behalf  of  the  teacher 
Hazel  McGonegal  should,  in  my  opinion,  be  dismissed  with  costs. 
There  are  no  grounds  upon  which  she  can  be  held  to  come  within 
The  Public  Authorities  Protection  Act.  The  finding  of  the  learned 
trial  judge  with  respect  to  the  counterclaim  should  be  affirmed. 

Bowlby  J.A. : — I have  had  the  privilege  of  reading  the  reasons 
delivered  by  my  brother  Henderson.  The  judgment  of  the  learned 
trial  judge  is  reported  in  [1949]  O.R.  749,  [1949]  4 D.L.R.  344. 
It  is  unnecessary  for  me  to  review  the  facts  in  detail. 

Two  questions  have  troubled  me  considerably,  (1)  whether 
in  the  circumstances  of  this  case,  the  defendant  trustees  are  liable 
for  the  negligence  of  the  school  teacher  Hazel  McGonegal,  and 
(2)  whether  or  not  the  defendants  come  within  the  protection 
of  The  Public  Authorities  Protection  Act,  R.S.O.  1937,  c.  135. 
After  much  consideration  and  research,  I have  come  to  the  con- 
clusion that  question  1 must  be  answered  in  the  affirmative  and 
question  2 in  the  negative. 
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In  1943  The  Public  Schools  Act,  R.S.O.  1937,  c.  357,  was  ^ 
amended  by  7 Geo.  VI,  c.  26,  s.  11,  by  adding  to  s.  89  (which  sec- 
tion sets  out  in  detail  the  powers  of  boards  of  all  public  schools) 
the  following  clause: 

“(bb)  subject  to  the  provisions  of  subsection  2 of  section  3 
of  The  Teachers'  Boards  of  Reference  Act^  to  appoint  and  remove 
such  teachers,  officers  and  servants  as  it  may  deem  expedient,  ! 
and  to  fix  their  salaries  and  prescribe  their  duties.”  ^ 

In  1949,  by  13  Geo.  VI,  c.  84,  s.  7,  the  words  in  the  above 
amendment  “subject  to  the  provisions  of  subsection  2 of  section 
3 of  The  Teachers'  Boards  of  Reference  Act"  were  changed  to 
read  “subject  to  the  provisions  of  The  Teachers'  Boards  of  Refer-  i 
ence  Act". 

It  is  clear  to  me  that  the  contract  of  employment  between 
teachers  and  boards  of  trustees  does  not  involve  any  principle 
different  from  other  cases  of  the  relation  of  master  and  servant. 

A teacher’s  employers  are  liable  for  the  teacher’s  negligence  in  a 
matter  falling  within  the  scope  of  the  teacher’s  employment.  j 

At  the  trial  of  this  action  several  of  the  school  trustees  gave 
evidence  and  the  trustee  board  minute-book  was  produced.  Al- 
though there  is  no  formal  resolution  in  the  minute-book,  it  was  j 
made  abundantly  clear  by  the  trustees  that  for  a period  of  some  * 
years  they  had  authorized  the  serving  of  a hot  dish  to  the  school 
pupils  and  had  left  the  purchasing  of  supplies  and  the  preparation  | 
and  serving  of  such  hot  dishes  in  the  hands  of  the  teacher.  It  is  * 
also  clear  on  the  evidence  that  at  some  time  the  gasoline  stove  in  j 
question  in  this  action  had  been  purchased  by  the  defendant  : 
board’s  predecessors  and  had  been  kept  in  a cupboard  in  the  j 
school  where  it  was  available  for  use.  A can  in  which  gasoline  i 
was  purchased  was  kept  in  the  same  cupboard  and,  so  far  as 
the  evidence  shows,  the  gasoline  which  was  in  the  can  on  the 
day  the  infant  plaintiff  was  burned  had  been  in  the  can  for  a 
number  of  years. 

The  learned  trial  judge  finds  on  conflicting  evidence  that  the 
infant  plaintiff  attempted  to  light  the  stove  as  a result  of  instruc- 
tions  given  him  by  the  defendant  McGonegal,  the  teacher,  and 
that  although  the  infant  plaintiff  protested  his  ignorance  of  how 
to  do  it,  he  was  nevertheless  told  to  go  ahead  and  was  obeying 
the  teacher’s  instructions  when  the  gasoline  ignited  and  resulted 
in  the  injuries.  The  learned  judge  finds  that  the  teacher  hope- 
lessly failed  in  exercising  the  care  of  the  infant  that  her  position  t 
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demanded  she  should  exercise  and  refers  to  the  statement  of 
Lord  Esher  in  Williams  v.  Eady  (1893),  10  T.L.R.  41  at  42: 

“ . . . the  schoolmaster  was  bound  to  take  such  care  of  his 
boys  as  a careful  father  would  take  of  his  boys,  and  there  could 
not  be  a better  definition  of  the  duty  of  a schoolmaster.  Then  he 
was  bound  to  take  notice  of  the  ordinary  nature  of  young  boys, 
their  tendency  to  do  mischievous  acts,  and  their  propensity  to 
meddle  with  anything  that  came  in  their  way.” 

I am  in  entire  accord  with  the  conclusion  of  the  learned  trial 
judge,  and  am  also  of  the  opinion  that  the  negligence  of  the 
defendant  McGonegal  fell  within  the  scope  of  her  employment 
and  that  the  defendant  trustees  are  liable  therefor. 

Dealing  with  the  question  whether  or  not  the  defendants  come 
within  the  protection  afforded  by  The  Public  Authorities  Protec- 
tion Act,  R.S.O.  1937,  c.  135,  the  learned  trial  judge  referred  to 
Bradford  Corporation  v.  Myers,  [1916]  1 A.C.  242,  in  which  the 
House  of  Lords  deals  with  s.  1 of  the  English  Act,  which,  to  all 
intents  and  purposes,  is  the  same  as  s.  11  of  the  Ontario  Act. 
In  the  case  at  bar  it  was  urged  by  counsel  for  the  appellants  that 
the  defendants,  in  supplying  a hot  dish  for  lunch  to  the  pupils 
and  the  equipment  for  heating  the  same,  were  acting  “in  pur- 
suance or  execution  or  intended  execution  of  a statutory  or  other 
public  duty  or  authority”,  and  came  within  the  principles  laid 
down  by  the  House  of  Lords  in  Griffiths  et  al.  v.  Smith  et  al., 
[1941]  A.C.  170,  [1941]  1 All  E.R.  66.  I have  been  unable  to 
come  to  the  conclusion  that  the  defendants  owed  any  duty,  stat- 
utory or  otherwise,  or  had  any  power  or  authority,  statutory 
or  otherwise,  to  supply  either  hot  lunches  or  the  gasoline  stove 
and  a can  of  gasoline  for  the  purpose  mentioned.  It  follows,  in 
my  opinion,  that  The  Public  Authorities  Protection  Act  does  not 
apply. 

For  the  above  reasons  I am  of  opinion  that  the  appeal  fails 
and  must  be  dismissed  with  costs. 

Appeal  dismissed  loith  costs^  Hogg  J.A.  dissenting  in  part. 

Solicitor  for  the  plaintiffs,  respondents:  William  Me  Adam 
Nkkle,  Kingston. 

Solicitor  for  the  defendant  trustees,  appellants:  C.  M.  Smith, 
Kingston. 

Solicitor  for  the  defendant  McGonegal,  appellant:  Arthur 
W.  S.  Greer,  Oshawa. 
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[COURT  OF  APPEAL.]  | 

Theakston  v.  Bowhey. 

Trials — Jury  Trial — Mention  of  Insurance  in  Presence  of  Jury — Course  ' 

to  he  Followed  by  Trial  Judge — When  Rules  Inapplicable — Incidental 
Mention  of  Insurance,  Insufficient  to  Disclose  to  Jury  that  Defendant  \ 
Inspired.  i 

The  authorities  do  not  support  an  absolute  rule  of  law  that  once  there  is  | 
mention  of  insurance  during  the  trial  of  an  action  before  a jury  the  j 
trial  judge  is  bound  to  discharge  that  jury  and  either  direct  the  trial  * 

to  proceed  before  another  jury  or  complete  it  himself  without  a jury.  | 

Fillion  V.  O’Neill,  [1934]  O.R.  716,  and  Craig  et  al.  v.  Milligan,  [1949]  | 

O.R.  806,  support  the  following  propositions:  i 

(1)  Where  the  evidence  discloses  to  the  jury  either  the  fact  that  the  | 
defendant  is  insured  or  facts  from  which  the  jury  may  reasonably  j 
infer  that  the  defendant  is  insured,  the  services  of  that  particular  j 
jury  should  be  dispensed  with. 

(2)  After  the  trial  judge  has  decided  to  dispense  with  that  particular 

jury  he  should  afford  to  counsel  for  the  parties  an  opportunity  to 
make  their  submissions  as  to  the  procedure  to  be  followed  and,  having 
considered  those  submissions,  himself  decide  whether  the  case  should 
proceed  before  another  jury  or  before  himself  without  a jury.  This  j 
substantial  right  of  counsel  has  been  wrongly  referred  to  as  an  | 

“election”.  Their  right  is  limited  to  making  their  submissions,  and  i 

they  have  not  the  right  to  elect  as  to  how  the  trial  shall  proceed.  | 

That  right  belongs  to  the  trial  judge,  in  the  exercise  of  the  very  wide  j 

discretion  given  to  him  by  s.  55(3)  of  The  Judicature  Act,  after  afford-  i 
ing  to  counsel  due  opportunity  to  express  their  views.  ' 

Where  there  is  a merely  incidental  mention  of  an  “insurance  man”,  and  i 
the  trial  judge,  in  his  discretion,  concludes  that  it  is  not  open  to  the  | 
jury  reasonably  to  infer  from  it  that  the  defendant  is  insured,  and 
accordingly  refuses  to  discharge  the  jury,  the  Court  of  Appeal  will 
not  interfere  where  there  is  nothing  to  indicate  that  the  trial  judge’s  j 
discretion  has  been  so  exercised  upon  a wrong  principle,  since  to  do  so 
would  be  to  substitute  that  Court’s  discretion  for  that  of  the  trial 
judge. 

An  appeal  by  the  defendant  from  a judgment  of  Kelly  J.,  I 
entered  after  a trial  with  a jury. 

2nd  May  1950.  The  appeal  was  heard  by  Laidlaw^  Ayles- 
WORTH  and  MacKay  JJ.A. 

G.  W.  Mason,  K.C.  {D.  R.  Shearer,  with  him) , for  the  defend- 
ant, appellant:  The  answer  of  Miss  French  would  undoubtedly 
suggest  to  the  jury  that  the  defendant  was  insured  and  in  these 
circumstances  the  trial  judge  was  bound  not  to  continue  the  trial 
with  the  same  jury.  He  should  have  given  the  defendant’s  counsel 
an  opportunity  to  elect  whether  to  proceed  without  a jury  or  to 
have  the  case  traversed  for  hearing  before  another  jury,  and 
should  thereafter  have  exercised  his  discretion  in  directing  which 
alternative  should  be  adopted.  He  did  not  in  fact  exercise  any 
discretion,  but  merely  allowed  the  trial  to  proceed. 

The  matter  does  not  depend  upon  who  brings  out  the  informa- 
tion as  to  insurance.  There  is  nothing  to  require  the  trial  judge 
to  penalize  the  party  who  is  responsible  for  the  disclosure. 
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I rely  upon  the  following  cases  (in  chronological  order) : 
Brown  v.  Wood  (1887),  12  P.R.  198;  Longhead  v.  Collingwood 
Shipbuilding  Company  (1908),  16  O.L.R.  64  at  65,  67,  affirmed 
12  O.W.R.  697;  Gower  v.  Glen  Woolen  Mills  Limited  (1912),  28 
O.L.R.  193,  9 D.L.R.  244,  affirmed  28  O.L.R.  at  198,  12  D.L.R. 
394;  Smith  v.  Canadian  Horse  Shoe  Co.  and  Powers  (1924),  26 
O.W.N.  435;  Wilson  v.  Kinnear,  57  O.L.R.  679,  [1925]  4 D.L.R. 
843;  Pillion  v.  O’Neill,  [1934]  O.R.  716  at  727,  [1934]  4 D.L.R. 
598;  Freedman  et  al.  v.  Reliable  Motor  Transport  Company  et  al., 
[1943]  O.W.N.  387,  10  I.L.R.  235;  Flynn  v.  Saunders,  [1947] 
O.W.N.  975  at  976;  Craig  et  al.  v.  Milligan,  [1949]  O.R.  806  at 
813-4,  [1949]  4 D.L.R.  712.  I also  refer  to  two  English  decisions: 
The  Attorney -General  v.  Emerson  et  al.  (1889),  24  Q.B.D.  56  at 
58;  Grinhan  et  al.  v.  Davies,  [1929]  2 K.B.  249  at  250. 

[Laidlaw  J.A.: — Does  your  argument  go  this  far,  that  each 
party  has  a right  to  elect,  and  thereafter  the  trial  judge  is  entitled, 
in  his  discretion,  to  decide,  but  only  as  between  two  courses,  and 
that  he  has  no  right  to  go  ahead  with  the  same  jury?]  That  is 
precisely  our  submission. 

Wilfred  Judson,  K.C.  (F.  G.  MacKay,  K.C.,  with  him),  for  the 
plaintiff,  respondent:  The  trial  judge’s  discretion  is  not  limited, 
as  contended  on  behalf  of  the  appellant.  He  is  entitled  to  rule 
that  the  mere  mention  of  insurance,  in  the  circumstances  of  the 
case,  is  not  sufficiently  serious  to  cause  a miscarriage  of  justice, 
and  to  continue  with  the  same  jury.  This  has  been  done  re- 
peatedly. Loughead  v.  Collingwood  Shipbuilding  Company,  supra, 
is  a decision  only  as  to  the  admissibility  of  evidence.  The  course 
I suggest  was  followed  there  and  also  in  Mitchell  v.  Heintzman 
(1913),  4 O.W.N.  636,  23  O.W.R.  763,  9 D.L.R.  20.  The  earlier 
cases  are  reviewed  in  Grinhan  et  al.  v.  Davis,  supra,  at  p.  250, 
showing  that  no  such  settled  practice  exists  as  is  here  con- 
tended for. 

Here  both  counsel  were  given  ample  opportunity  to  make  their 
submissions,  or  “elect”,  after  which  the  trial  judge  exercised  his 
discretion,  having  come  to  the  conclusion  that  there  was  no 
prejudice  to  the  defendant,  and  no  possibility  of  a miscarriage  of 
justice.  The  so-called  right  of  “election”  referred  to  in  Pillion  v. 
O’Neill,  supra,  and  Craig  et  al  v.  Milligan,  supra,  is  no  more  than 
a right  to  state  to  the  trial  judge  what  course  counsel  would  like 
him  to  follow.  The  trial  judge  is  not  bound  in  any  way  by  this 
“election”,  and  his  discretion  under  s.  55(3)  of  The  Judicature 


526 


Ontario  Reports. 


[1950] 


Act,  R.S.O.  1937,  c.  100,  is  untrammelled  and  not  subject  to 
review  on  appeal.  These  two  cases  are  decisions  of  very  narrow 
scope.  The  jury  need  not  be  discharged  at  all  if  the  trial  judge 
rules  that  the  mention  of  insurance  cannot  cause  a miscarriage 
of  justice. 

The  appellant’s  task  in  this  Court  is  to  show  that  he  has  a 
case  for  the  interference  of  the  Court  under  s.  27(1)  of  The 
Judicature  Act.  Here  the  witness’s  remark  was  elicited  by  counsel 
for  the  appellant  himself.  There  are  only  two  cases,  Gower  v. 
Glen  Woolen  Mills  Limited^  supra,  and  Smith  v.  Canadian  Horse 
Shoe  Co.  and  Powers,  supra,  where  a right  of  election  was  given 
to  the  counsel  who  was  himself  at  fault  in  the  matter,  and  they 
are  inconsistent  with  Craig  et  al,  v.  Milligan,  supra,  since  they  • : 
seem  to  indicate  that  the  trial  judge  is  bound  by  counsel’s  “elec-  i 
tion”.  ' 

No  one  has  suggested  that  there  was  in  fact  any  miscarriage  of  | 
justice  in  this  case.  | 

G.  W.  Mason,  K.C.,  in  reply:  Mitchell  v.  Heintzman,  supra,  I 

depended  upon  whether  or  not  it  could  be  inferred  that  a particu- 
lar company  was  interested  in  the  litigation. 

Cur.  adv.  vult. 

9th  June  1950.  Laidlaw  J.A.  {dissenting) : — This  is  an  appeal 
by  the  defendant  from  a judgment  of  Mr.  Justice  Kelly  dated  2nd 
November  1949,  after  trial  with  a jury  and  answers  made  to 
certain  questions  left  to  them  by  the  learned  trial  judge.  The 
judgment  of  the  Court  was  that  the  plaintiff  recover  from  the 
defendant  the  sum  of  $13,325.33  damages  and  costs  of  the  action.  | 
The  appellant  asks  that  the  judgment  be  reversed  and  set  aside,  | 
and  for  an  order  of  this  Court  directing  a new  trial.  j 

The  sole  ground  upon  which  counsel  for  the  appellant  rests  | 
the  appeal  is  that  the  defendant  did  not  have  a fair  trial  because  j 
a witness  called  for  the  defendant  referred  to  a visit  made  by  her  | 
to  “the  insurance  man”  in  Meaford,  and,  notwithstanding  the  I 
objections  made  by  counsel  for  the  defendant,  the  learned  trial  ! 
judge  thereafter  proceeded  to  the  conclusion  of  the  trial  with  the  j 
same  jury  that  heard  the  statement  of  the  witness.  j 

The  submission  by  counsel  for  the  appellant,  as  it  appears  in  | 
the  memorandum  filed  in  this  Court  is:  “that  the  answer  of  the  I: 
witness  would  undoubtedly  suggest  to  the  Jury  that  the  j 
Defendant  was  insured  and  that,  in  these  circumstances. 
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“(1)  the  learned  trial  Judge  ought  not  to  have  continued  the 
trial  with  the  same  Jury; 

“ (2)  that  he  should  have  given  the  Defendant  the  opportunity 
to  elect  whether  to  proceed  without  a Jury  or  to  traverse  the 
trial  for  hearing  before  another  Jury; 

“(3)  that  he  should  have  exercised  his  discretion  in  direct- 
ing which  alternative  should  be  adopted; 

“(4)  that  in  fact,  he  did  not  exercise  a discretion  but  merely 
allowed  the  trial  to  proceed.” 

It  is  not  necessary  to  state  the  facts  of  the  case  in  detail.  The 
action  was  brought  to  recover  damages  suffered  as  a result  of 
a collision  between  a motor  vehicle  owned  and  operated  by  the 
plaintiff  and  one  owned  and  operated  by  the  defendant.  Counsel 
for  the  defendant  called  as  a witness  one  Hilda  French,  who  was 
the  only  passenger  in  the  motor  vehicle  of  the  defendant.  In 
the  course  of  her  examination-in-chief  she  made  an  answer  to  a 
question  put  to  her  by  counsel  for  the  defendant,  as  follows : 

“Q.  Now,  I believe  you  were  interviewed  by  some  person 
representing  Mr.  Theakston?  A.  Well,  a lawyer  came  to  our 
door  at  noon  when  I got  home  from  work,  and  he  wanted  to 
know  if  I could  tell  him  anything,  and  I did  not  know  what  to 
say  because  I did  not  know,  and  he  said  that  he  would  meet  me 
around  eight  o’clock,  and  I said.  Well,  I work,  and  I went  back 
to  work  at  eight  o’clock,  and  so  I did  not  know  what  to  do,  so 
I went  to  the  insurance  man  in  Meaford,  and  the  man  was  not 
there  but  a woman  was  there,  and  she  told  me  to  go  to  Bennett’s 
office  to  find  out  if  I had  to  answer  any  questions  to  this  lawyer, 
and  I went  to  Bennett’s  office,  and  it  happened  to  be  the  very 
guy  who  came  to  our  door  at  noon.” 

No  objection  on  behalf  of  the  defendant  was  raised  im- 
mediately after  the  answer  as  quoted  was  made  by  the  witness. 
Her  examination-in-chief  was  completed  and  was  followed  by 
cross-examination  and  re-examination.  The  evidence  of  another 
witness  called  for  the  defendant  was  completed,  and  the  Court 
i thereafter  took  a recess.  The  record  then  shows  certain  proceed- 
!ings  “in  chambers,  in  the  absence  of  the  jury”,  and  I find  it 
i necessary  to  quote  at  some  length  from  them  as  follows : 

“Mr.  Richardson:  My  Lord,  I left  this  application  until  the 
Court  recessed  because  I did  not  wish  to  make  it  in  court  because 
of  the  fact  that,  although  the  jury  were  excused  during  recess. 
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some  of  the  jury  are  still  about,  and  a great  number  of  other 
people,  and  I did  not  want  the  application  I was  making  heard  by 
the  general  group  of  people  in  the  court. 

“The  witness  Miss  French,  in  giving  her  evidence,  although 
in  truth  in  answer  to  an  inquiry  from  myself,  stated  that  when 
she  was  approached  at  her  house  by  somebody — I think  it  was 
Mr.  MacKay  of  Meaford — that  he  asked  her  for  an  appointment 
to  discuss  the  matter,  and  she  in  the  afternoon  went  down  to  an 
insurance  agent  at  Meaford  for  the  purpose  of  finding  out  whether 
she  must  discuss  the  case,  and  what  should  be  told.  She  there- 
upon found,  of  course,  that  she  had  got  to  the  Bennett  office, 
and  that  Mr.  MacKay  was  there.  I 

“Mr.  MacKay:  That  is  Mr.  Ian  MacKay.  He  works  in  Mr. 

Bennett’s  office.  ; 

“Mr.  Richardson:  The  evidence  shows  that  she  went  there, 
and  she  said  she  had  previously  been  interviewed,  and  that  she  i 
was  asked  to  see  Mr.  MacKay  at  night,  and  that  she  was  going  I 
to  see  Mr.  Bennett,  and  I did  not  know  there  was  any  question  I 
of  going  to  see  an  insurance  agent  was  coming  up.  It  is  very  ; 
obvious  from  that  statement  that  the  girl  was  going  down  to  see  I 
the  insurance  agent  or  an  insurance  agent,  and  the  jury  will,  | 
I am  quite  satisfied,  conclude  that  she  was  going  there  for  that  ; 
reason,  because  the  agent  had  some  interest  and  that  this  man  | 
was  insured.  That  having  come  out,  I make  application  to  have  j 
the  case  withdrawn  from  this  jury  and  traversed  to  the  next  | 
sittings  or  to  some  other  Court.  j 

“His  Lordship:  Before  you  proceed  any  further  I am  going  | 
to  have  the  evidence  of  Miss  French  read  back. 

“ (The  evidence  of  Miss  French  is  then  read  back.)  I 

“Mr.  Richardson:  I say  that  is  the  same  language  or  prac-  j 
tically  the  same  language  as  occurs  in  the  other  cases,  and  I say  | 
it  is  incumbent  upon  your  Lordship,  in  view  of  that  evidence,  to  j 
give  me  the  right  to  elect.  ...  ; 

“Mr.  MacKay:  Well,  this  has  been  a long  and  expensive  | 

trial,  and  to  have  it  traversed  to  another  Court  because  of  testi-  j 
mony  with  which  I had  no  part — ; 

“His  Lordship:  Even  if  I thought  I was  wrong,  I would  not  || 
traverse  it;  I would  just  strike  the  jury  out  and  finish  it  myself.  ( 
“Mr.  MacKay:  Your  Lordship  has  an  extremely  wide  dis-  i 

cretion  as  to  whether  you  will  carry  on  with  the  jury  or  not,  and  j 
I would  like  to  go  on  record  that  I am  absolutely  content  to  have  j 
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your  Lordship  try  this  case  without  a jury,  or  to  let  it  go  on  to 
the  jury.  I am  absolutely  satisfied  and  content  whichever  way 
your  Lordship  decides  to  do  it,  but  I must  object  most  strenu- 
ously to  the  case  being  traversed,  because  my  client  is  a poor 
man,  and  then  we  have  had  two  days  of  trial,  and  with  a lot  of 
witnesses,  and  to  have  that  expense  repeated  would  be  most 
unfair,  and  my  friend  was  the  one  who  brought  this  out. 

“Now,  if  my  friend  can  have  the  case  traversed  to  the  next 
Court,  after  having  himself  brought  this  out,  it  would  mean  that 
any  counsel  who  found  his  case  going  badly  could  do  that  and 
get  the  case  put  over  to  a new  Court  and  a new  jury.  . . . 

“Mr.  Richardson:  If  it  came  out  inadvertently,  then  I 

submit  I am  entitled  on  the  authorities  to  apply  to  have  the 
jury  struck  out  and  traversed  to  the  next  sittings,  and  I am 
entitled  to  be  given  my  election,  I submit,  under  the  authorities, 
and  I do  not  think  that  can  be  taken  away  from  me.  It  is  very 
definite,  and  if  your  Lordship  wants  me  to  get  the  authority,  I 
can  get  it. 

“His  Lordship:  No,  I know  those  cases. 

“Mr.  Richardson:  And  it  has  been  laid  down  since  and  only 
recently  that  I must  be  given  my  right  to  elect.  The  Court  of 
Appeal  has  said  that  within  the  last  two  weeks. 

“Mr.  MacKay:  I have  not  read  that,  but  my  understanding 

has  always  been  that  if  I had  brought  it  out,  then  my  friend  is 
right,  but  if  he  brought  it  out  himself,  then  the  judge  may  strike 
out  the  jury  notice,  but  that  he  cannot  get  it  traversed.  . . . 

“Mr.  Richardson:  I want  to  impress  upon  your  Lordship 

that  inasmuch  as  it  may  be  an  inconvenience  and  an  expense, 
and  so  on,  that  I think  on  this  question  of  insurance,  I am  entitled 
to  the  right  to  elect,  and  I think  under  the  authorities,  your 
Lordship,  unfortunate  as  it  may  be  to  the  parties,  I think  you 
must  give  me  the  right  to  elect,  and  in  Craig  v.  Milligan,  which 
was  disposed  of  only  a week  ago  in  the  Court  of  Appeal,  it  said 
that  the  trial  judge  must  give  the  right  to  elect  to  counsel,  al- 
though it  is  unfortunate. 

“His  Lordship:  I want  to  give  everything  on  the  record. 

I have  an  unpleasant  duty  to  perform  in  these  matters,  as  I have 
to  announce  my  decision.  My  decision  on  this  motion  is  that  I 
will  not  strike  out  the  jury,  nor  will  I postpone  the  trial  to  the 
next  Court.  I will,  however,  if  counsel  consent,  let  the  trial 
proceed  before  me  without  a jury.  I do  this  for  a number  of 
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reasons.  The  first  and  main  one  is  the  fact  that  this  whole  ques- 
tion of  insurance  was  brought  out  by  a witness  produced  by  the 
defendant  and  by  counsel  for  the  defendant.  I put  myself  on 
record  that  I do  not  for  a moment  impute  that  it  was  done 
deliberately.  I think  it  was  unfortunate  that  the  witness  was 
asked  about  the  interviews,  and  without  first  discussing  the 
interviews  with  her.  It  is  exactly  what  you  might  expect  to  be  | 
the  answer  you  would  get  if  she  did  go  to  some  insurance  man 
and  was  not  warned  against  mentioning  it.  That  one  point  alone  ! 
is  sufficient  for  my  decision,  the  evidence  having  been  brought  j 
out  by  a witness  from  the  side  that  now  wants  the  jury  struck  i 
out;  and,  unless  by  consent  of  counsel  for  the  other  side,  I am  ! 
of  opinion  that  I should  not  strike  out  the  jury.  | 

“Secondly,  I do  not  think  there  is  any  miscarriage  of  justice  | 
here,  in  any  event.  She  explained  very  well  that  she  went  to  an  | 
insurance  agent — it  may  have  been  to  get  advice  for  herself — j 
and  she  did  not  see  the  party  who  interviewed  her,  and  she  then  \ 
went  to  a solicitor’s  office,  and  saw  who  she  thought  was  a solici-  I 
tor.  She  there  discussed  the  matter  with  the  solicitor,  and  the  ! 
evidence  coming  out  as  it  did,  it  might  appear  to  the  jury  that 
it  was  likely  that  both  sides  were  insured;  I have  grave  doubts 
that  the  jury  would  think  that  only  one  of  those  cars  was  insured  i 
unless  told  otherwise,  and  I have  already  warned  them  not  to 
discuss  the  matter  with  any  of  the  parties,  and  that  they  must 
rely  on  the  evidence. 

“As  to  mentioning  about  the  solicitor  being  from  Toronto, 

I always  dislike  that,  and  I must  be  frank  about  it,  but  I hear  it 
so  often.  At  the  sittings  of  a Court  not  far  from  this  one,  a j 
certain  prominent  counsel  never  fails  to  bring  out  that  fact,  if  it 
exists,  no  doubt  hoping  that  the  jury  in  that  jurisdiction  will  give 
more  weight  to  the  contention  of  counsel  who  live  within  the 
jurisdiction.  So,  if  this  goes  on,  I will  be  glad  to  see  the  air 
cleared,  but  I think  it  is  not  a matter  of  deliberateness  in  bring- 
ing out  the  question  of  a party  being  insured.  It  is  a matter  of 
who  brought  it  out  and  as  a result  of  what  questioning,  or  what 
line  of  questioning,  of  the  particular  witness.  Had  this  informa- 
tion been  brought  out  by  counsel  for  the  plaintiff,  I would  have 
had  a much  more  serious  matter  to  deal  with,  but  as  I understand 
the  law,  and  I have  dealt  with  similar  motions  before,  I feel  that 
it  is  pretty  well  settled  that  it  is  a matter  of  which  party’s 
witness  brings  out  the  information  about  insurance,  and  as  a 
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result  of  questioning  by  counsel  representing  which  party.  So, 
I must  refuse  the  motion.  I do,  however,  give  counsel  the  option 
as  to  whether  he  wants  to  proceed  with  this  jury  or  proceed 
without.  Perhaps  he  wishes  to  talk  it  over,  or  think  it  over  for 
a minute  or  two.  I will  give  him  that  right. 

“Mr.  MacKay:  I think  I have  already  gone  on  record  that  I 
will  be  content  with  a trial  in  either  manner — either  by  your 
Lordship  without  a jury  or  with  a jury.” 

The  statement  made  by  Miss  French  that  she  went  “to  the 
insurance  man”  in  Meaford  was  plainly  and  unquestionably  in- 
admissible as  evidence  in  this  case.  It  is  a well-settled  rule  in 
cases  of  this  kind  that  the  jury  shall  not  be  informed  that  the 
defendant  is  insured.  That  information  must  not  be  disclosed  to 
the  jury  either  directly  or  by  statements  from  which  the  jury 
might  reasonably  infer  that  fact.  The  rule  is  obviously  fair,  and 
if  it  is  violated  the  effect  upon  the  jury  must  be  to  prejudice  them 
unfairly  against  the  defendant. 

In  Longhead  v.  Colling  wood  Shipbuilding  Company  (1908), 
16  O.L.R.  64,  affirmed  12  O.W.R.  697,  Falconbridge  C.J.  at  p. 
65  says:  “.  . . it  would  be  absurd,  I humbly  think,  for  us  to 
affect  not  to  know  what  is  notorious,  namely,  that  defences  by 
or  on  behalf  of  insurance  companies  are  not  favoured,  but  the 
reverse,  by  juries.  If  it  came  to  the  knowledge  of  a jury  that 
the  defence  is  not  by  or  on  behalf  of  one  of  their  neighbours,  but 
of  an  insurance  company,  which  is  paid  to  protect  the  neighbour 
against  just  such  risks,  this  must  have  a strong  effect  upon  them 
in  arriving  at  a conclusion.” 

The  course  which  the  learned  trial  judge  should  follow  in 
such  circumstances  is  well  established  in  the  Courts  of  this 
Province.  When  it  is  disclosed  to  the  jury  in  the  course  of  the 
trial  that  the  defendant  is  insured,  the  trial  judge  must  there- 
upon permit  counsel  to  elect  as  between  two  courses,  namely, 
to  proceed  with  the  trial  without  a jury,  or  to  have  the  case  post- 
poned to  a later  time  for  trial  with  a jury.  The  judge  must  not 
deprive  a party  of  the  substantial  right  of  election:  Fillion  v. 
O’Neill,  [1934]  O.R.  716,  [1934]  4 D.L.R.  598.  But,  after  giving 
counsel  full  opportunity  to  exercise  that  right,  the  trial  judge 
may,  in  the  exercise  of  his  complete  discretion,  decide  which 
of  the  two  courses  should  be  followed,  and  in  exercising  that 
discretion  he  is  not  bound  by  the  election  of  counsel : Craig  et  al. 
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V.  Milligan,  [1949]  O.R.  806,  [1949]  4 D.L.R.  712.  The  trial  judge 
cannot  properly  continue  the  trial  before  a jury  that  has  been 
improperly  informed  that  the  defendant  is  insured.  He  cannot 
take  that  course  because  the  party  having  a right  of  election, 
and  seeking  to  exercise  it,  was  either  wholly  or  partly  responsible 
or  at  fault  for  the  improper  disclosure  to  the  jury,  and  he  cannot 
deprive  a party  of  a right  of  election  for  that  reason. 

In  Gower  v.  Glen  Woolen  Wlills  Limited  (1912),  28  O.L.R.  193, 
9 D.L.R.  244,  affirmed  28  O.L.R.  at  198,  12  D.L.R.  394,  it 
appears  that  in  opening  the  case  to  a jury  counsel  for  the  plaintiff 
mentioned  that  the  defendant’s  liability  was  covered  by  insur- 
ance. Latchford  J.  required  counsel  for  the  plaintiff  to  elect 
between  a postponement  of  the  trial  and  the  dismissal  of  the 
jury. 

In  Smith  v.  Canadian  Horse  Shoe  Co.  and  Powers  (1924),  26 
O.W.N.  435,  counsel  for  the  plaintiff  questioned  the  defendant 
on  cross-examination  regarding  insurance  against  loss,  where- 
upon the  plaintiff  was  given  the  option  of  continuing  the  case 
without  a jury  or  having  it  adjourned  for  trial  before  another 
jury.  In  Fillion  v.  O’Neill,  supra,  a witness  called  by  counsel  for 
the  plaintiff  made  the  improper  disclosure  to  the  jury  in  answer 
to  a question  interjected  by  the  learned  trial  judge.  Nevertheless, 
the  Court  of  Appeal  held  that  the  plaintiff  was  entitled  to  be 
given  her  election  and  that  its  denial  was  not  an  exercise  of 
discretion  by  the  trial  judge,  but  a deprivation  of  a substantial 
right  which  the  plaintiff  had  in  the  circumstances  of  the  case. 
The  important  consideration  is  not  how  or  by  whom  the  im- 
proper information  was  disclosed  to  the  jury,  but  whether  or  not 
the  circumstances  are  such  in  the  particular  case  that  the  jury 
know,  or  might  reasonably  infer,  the  fact  that  the  defendant  is 
insured.  If  the  jury  have  knowledge  of  that  fact,  or  can  reason- 
ably infer  it,  then  the  trial  before  that  jury  is  unfair  to  the 
defendant. 

The  question  for  consideration  now  is  whether,  in  this  case, 
what  was  said  by  the  witness  French  would  convey  to  the  jury 
the  fact  that  the  defendant  was  insured.  I observe  at  once  the 
opinion  of  the  learned  trial  judge  and  quote  his  view  as  follows: 
“ . . . the  evidence  coming  out  as  it  did  it  might  appear  to  the 
ju]:y  that  it  was  likely  that  both  sides  were  insured.  ...” 

In  Grinham  et  al.  v.  Davies,  [1929]  2 K.B.  249  at  252,  Salter  J. 
re] ‘erred  to  Ellis  v.  M.  Mayhew  Ltd.  (not  reported;  tried  before 
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Lord  Hewart  C.J.  and  a special  jury).  In  that  case  counsel  for 
the  plaintiff  read  certain  correspondence  in  the  course  of  opening 
the  case  to  the  jury.  In  one  letter  read  to  the  Court  and  jury  the 
word  “assured”  occurred.  The  Lord  Chief  Justice  pointed  out 
that  this  should  not  be  read  as  the  jury  would  then  infer  that  the 
parties  were  insured.  Counsel  for  the  defendants  then  made 
application  to  withdraw  the  case  from  the  jury  and  to  allow  the 
case  to  go  before  another  jury.  In  the  absence  of  authority  this 
application  was  refused  by  the  Lord  Chief  Justice,  who  made  the 
suggestion  that  the  jury  might  be  discharged  from  the  case,  and 
that  he  might  try  the  case  alone.  Both  counsel  consented  to  this 
course,  and  the  jury  were  discharged  from  the  case.  The  case 
proceeded  “as  a non- jury  by  consent”. 

It  is  my  opinion  in  the  present  case  that  the  jury  would  prob- 
ably infer  that  the  defendant  was  insured.  They  would  have  in 
mind  that  Miss  French  who  made  the  statement  about  insur- 
ance was  a passenger — the  only  passenger — in  the  motor  vehicle 
owned  and  driven  by  the  defendant,  and  that  she  was  the  fiancee 
of  the  defendant.  They  would  reasonably  and  probably  feel  that 
she  would  not  willingly  do  anything,  or  say  anything,  to  hurt  or 
prejudice  the  defendant’s  position  in  the  matter  of  a claim  against 
him,  but  on  the  contrary,  would  want  to  do  anything  she  prop- 
erly could  to  protect  his  interest.  Therefore,  the  jury  would 
conclude  that  when  she  did  not  know  what  to  do  after  she  was 
interviewed  by  a lawyer  whom  she  did  not  know,  and  went  to 
“the” — not  “an” — insurance  man  for  advice,  it  was  the  insur- 
ance man  who  represented  or  was  connected  with  the  insurance 
company  that  insured  the  defendant.  That  is  the  conclusion 
which,  in  my  opinion,  should  have  been  reached  by  the  learned 
trial  judge.  His  duty,  as  I have  stated  it  above,  was  then  plain. 
He  should  have  permitted  the  defendant  a right  of  election,  but 
he  did  not  do  so.  He  did  not  exercise  a discretion  in  deciding  to 
proceed  with  the  same  jury  who  heard  the  improperly  admitted 
and  prejudicial  evidence,  but,  on  the  contrary,  the  case  is  one 
following  Fillion  v.  O'Neill,  supra,  in  which  the  defendant  has 
been  deprived  of  a substantial  right.  There  must  be  a new  trial. 
I would,  therefore,  allow  the  appeal  and  direct  such  new  trial. 

It  remains  only  to  decide  the  question  of  costs.  When  counsel 
for  the  defendant  made  application  to  the  learned  trial  judge  to 
postpone  the  trial  of  the  action  and  the  learned  trial  judge  refused 
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to  take  that  course,  counsel  for  the  plaintiff  made  it  plain  that 
he  was  content  to  have  the  trial  proceed  without  a jury.  The 
necessity  for  another  trial  is  in  no  way  attributable  to  the  plain- 
tiff, and  I think  he  should  be  allowed  the  costs  of  the  first  trial 
in  any  event.  The  costs  of  the  new  trial  should  be  in  the  discre- 
tion of  the  judge  presiding  at  that  trial.  In  this  court  counsel 
for  the  respondent  resisted  an  order  for  a new  trial  on  the  ground 
that  the  appellant  had  not  shown  that  any  substantial  wrong  or  ^ 
miscarriage  of  justice  had  been  occasioned  by  the  improper 
admission  of  the  evidence  in  question.  His  argument  fails  and 
the  appellant,  having  succeeded  in  the  appeal,  is  entitled  to  the  | 
costs  of  it.  I 

Aylesworth  J.A.: — I have  had  the  privilege  of  reading  the  ; 
reasons  for  judgment  delivered  by  my  brother  Laidlaw.  I greatly  || 
regret  that  I find  myself  in  disagreement  as  to  the  disposition  to  I 
be  made  of  the  appeal.  The  facts  and  the  point  in  issue  are  j 
succinctly  stated  in  my  brother  Laidlaw’ s judgment  and  need  not  i 
be  here  repeated.  j 

Upon  the  argument  of  the  appeal  we  were  invited  to  find  that  I 
the  relevant  authorities  in  this  Province  should  be  taken  as  i 
having  established  as  an  absolute  rule  of  law  that  once  there  is 
mention  of  insurance  during  the  trial  of  an  action  before  a jury 
the  trial  judge  is  bound  to  discharge  that  jury  and  either  direct  | 
the  trial  to  proceed  before  another  jury  or  try  it  himself  without  ; 

a jury.  In  my  view  that  proposition  is  entirely  unsupported  by  | 

authority.  Much  was  said  in  argument  as  to  the  course  to  be  i 
followed  at  the  trial  where  the  evidence  discloses  to  the  jury  j 
that  the  defendant  is  insured,  and  the  cases  of  FiUion  v,  O’Neill^  j 
[1934]  O.R.  716,  [1934]  4 D.L.R.  598,  and  Craig  et  al.  v.  Milligan, 
[1949]  O.R.  806,  [1949]  4 D.L.R.  712,  both  of  which  are  judg- 
ments of  this  Court,  were  reviewed  at  length.  These  authorities, 

I think,  establish  two  separate  principles,  neither  of  which  I 
consider  applicable  to  the  instant  appeal.  The  first  of  these  is 
that  where  the  evidence  discloses  to  the  jury  either  the  fact  that 
the  defendant  is  insured  or  facts  from  which  the  jury  may 
reasonably  infer  that  the  defendant  is  insured,  the  services  of 
that  particular  jury  should  be  dispensed  with.  The  second 
principle  is  that  after  the  trial  judge  has  decided  to  dispense 
with  the  particular  jury,  be  it  because  of  the  mention  of  insur- 
ance before  them  or  for  any  other  reason,  he  should  afford 
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counsel  in  the  case  an  opportunity  to  make  their  submissions  as 
to  the  procedure  then  to  be  followed  and,  having  considered  those 
submissions,  himself  decide  whether  the  case  shall  proceed  before 
another  jury  or  before  himself  without  a jury.  This  substantial 
right  of  counsel  to  make  their  submissions  as  to  the  procedure  to 
be  followed  has  wrongly,  I think,  been  referred  to  as  “an  elec- 
tion”. There  is,  of  course,  no  election  in  the  proper  sense  of  that 
word  given  to  counsel  in  the  matter;  they  have  not  the  right  to 
elect  as  to  how  the  trial  shall  proceed.  That  right  belongs  to  the 
trial  judge.  It  is  for  the  trial  judge  in  the  exercise  of  his  dis- 
cretion in  the  matter  to  decide  how  the  trial  shall  proceed,  after 
due  opportunity  to  counsel  to  express  their  views. 

In  the  instant  case,  however  matters  never  reached  this  point. 
Well  on  in  the  second  day  of  trial,  and  after  some  19  witnesses 
had  given  evidence,  the  twentieth  witness,  a passenger  at  the 
time  of  the  accident  in  the  defendant’s  motor  vehicle,  in  giving 
evidence  for  the  defence  was  asked  by  counsel  for  the  defence 
the  following  question,  and  made  the  following  answer: 

“Q.  Now,  I believe,  you  were  interviewed  by  some  person 
representing  Mr.  Theakston?  A.  Well,  a lawyer  came  to  our 
door  at  noon  when  I got  home  from  work,  and  he  wanted  to  know 
if  I could  tell  him  anything,  and  I did  not  know  what  to  say 
because  I did  not  know,  and  he  said  that  he  would  meet  me 
around  eight  o’clock  and  I said  Well,  I work,  and  I went  back  to 
i work  at  eight  o’clock,  and  so  I did  not  know  what  to  do,  so  I 
went  to  the  insurance  man  in  Meaford,  and  the  man  was  not  there, 
^ but  a woman  was  there,  and  she  told  me  to  go  to  Bennett’s  office 
\ to  find  out  if  I had  to  answer  any  questions  to  this  lawyer,  and 
I went  to  Bennett’s  office,  and  it  happened  to  be  the  very  guy 
; who  came  to  our  door  at  noon.” 

The  learned  trial  judge  refused  a motion  to  strike  out  the 
jury.  In  doing  so  he  made  it  plain  that  in  his  view  no  miscarriage 
of  justice  would  result  in  the  continuation  of  the  trial  before  that 
I jury,  and  that  it  was  not  open  to  the  jury  reasonably  to  infer 
I that  “the  insurance  man  in  Meaford”  was  really  the  defendant’s 
insurance  agent.  In  making  that  ruling,  the  trial  judge  exercised 
the  very  wide  discretion  conferred  upon  him  under  s.  55(3)  of 
The  Judicature  Act,  a discretion  which  is  “not  to  be  interfered 
with  except  in  extreme  cases”:  Fillion  v.  O’Neill,  supra,  at  p.  727. 

I am  quite  unable  to  conclude  that  he  exercised  his  discretion 
upon  any  wrong  principle;  indeed,  if  I may  say  so  with  respect. 
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I think  that  had  I been  confronted  at  trial  with  the  situation  with 
which  the  trial  judge  was  confronted,  I,  too,  in  the  instant  cir- 
cumstances, would  have  refused  to  discharge  that  jury.  The  | 
question  of  insurance  per  se  was  not  mentioned.  All  that  occurred  i 
was  that  by  a side-wind,  as  it  were,  reference  was  made  by  this 
witness  for  the  defendant  to  an  insurance  man  or  “the”  insur-  ! 
ance  man  in  Meaford.  The  witness  herself  lived  in  Meaford  with 
her  father  who,  according  to  the  evidence,  had  an  automobile.  | 
Both  the  plaintiff  and  the  defendant  lived  elsewhere.  Upon  the  ^ 
witness  going  to  the  office  of  “the”  insurance  man  in  Meaford 
she  was  referred  directly  to  the  law  office  in  Meaford  from  which 
office  someone  was  seeking  to  interview  her  on  behalf  of  the 
plaintiff.  To  say  in  these  circumstances,  cmd  these  circumstances 
alone,  that  the  trial  judge  should  have  concluded  that  the  jury 
might  reasonably  infer  that  the  defendant  was  insured  and  should 
have  discharged  the  jury,  is,  in  my  view,  to  substitute  our  dis-  I 
cretion  for  his,  in  the  absence  of  anything  to  indicate  that  his 
discretion  was  exercised  upon  a wrong  principle. 

I think  the  appeal  must  fail,  and  I would  dismiss  it  with  costs. 

MacKay  J.A.,  agrees  with  Aylesworth  J.A. 

Appeal  dismissed  with  costs,  Laidlaw  J.  A.  dissenting. 

Solicitors  for  the  plaintiff,  respondent:  MacKay  d McAvoy, 
Owen  Sound.  ; 

Solicitors  for  the  defendant,  appellant:  Richardson  d Shearer,  j 
Toronto.  ! 
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[WELLS  J.] 

Re  Weaver. 

Devolution  of  Estates — Distribution  on  Intestacy — Representation  among 

Collaterals — Intestate  Survived  by  Aunt  and  First  Cousins — The 

Devolution  of  Estates  Act,  R.S.O.  1937,  c.  163,  s.  29. 

The  provision  in  s.  29  of  The  Devolution  of  Estates  Act  (incorporated  in 
1910  from  the  Statute  of  Distributions,  where  it  was  a separate  sec- 
tion) that  “there  shall  be  no  representation  admitted  among  collaterals 
after  brothers’  and  sisters’  children”  still  governs  the  entire  section, 
and  the  words  “legal  representatives”  in  the  provision  for  distri- 
bution “to  the  next  of  kindred  in  equal  degree  of  or  unto  the  intestate 
and  their  legal  representatives”  do  not  include  lineal  descendants  of 
the  class  entitled  to  share,  but  refer  to  the  legal  personal  representa- 
tives of  persons  in  whom  a share  of  the  intestate’s  estate  vested  after 
his  death.  Accordingly,  where  an  intestate  is  survived  only  by  a sister 
of  his  deceased  mother  and  by  first  cousins,  children  of  deceased 
brothers  and  sisters  of  his  parents,  the  aunt  will  be  entitled  to  the 
whole  estate.  Carter  v.  Crawley  (1681),  T.  Raym.  496;  Crowther  et  al. 
V.  Cawthra  et  al.  (1882),  1 O.R.  128,  applied;  Re  MacKenzie  (1927),  61 
O.L.R.  230,  doubted  and  distinguished. 

A MOTION  by  the  administrator  of  the  estate  of  William  Ward 
Weaver,  deceased,  for  the  advice  and  direction  of  the  Court. 

25th  April  1949.  The  motion  was  heard  by  Wells  J.  in 
Weekly  Court  at  Toronto. 

Lewis  Duncan,  K.C.,  for  the  administrator. 

F.  A.  Brewin,  K.C.,  for  Dr.  O.  L.  Weaver,  a first  cousin  of  the 
deceased. 

W.  H.  Lind,  for  Mrs.  Emma  M.  Alford,  an  aunt  of  the  deceased. 

13th  April  1950.  Wells  J.: — This  is  an  application  for  the 
advice  and  direction  of  the  Court  by  the  administrator  of  the 
estate  of  the  late  William  Ward  Weaver,  in  connection  with 
which  the  following  questions  are  asked: 

(a)  Amongst  what  persons  should  the  estate  of  William  Ward 
Weaver  be  distributed? 

(b)  In  what  shares  or  amounts  should  the  said  estate  be  so 
distributed? 

A preliminary  application  was  made  to  my  brother  Wilson, 
and  he  gave  directions  for  service  on  the  parties  interested  which 
seemed  to  me  to  be  sufficient.  I accordingly  proceeded  to  hear 
the  application,  it  appearing  to  me  that  all  the  necessary  persons 
had  been  served. 

The  material  is  not  easy  to  follow,  but  it  would  appear  that 
the  late  William  Ward  Weaver  died  unmarried  and  without  issue. 
His  only  brother  also  died  without  issue,  before  him,  and  his 
parents  and  his  maternal  and  paternal  grandfathers  and  grand- 
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mothers  also  predeceased  him.  He  had  no  sisters.  The  only 
persons  who  would  seem  to  have  any  claim  to  his  estate  are  a 
large  number  of  first  cousins,  children  of  the  brothers  and  sisters 
of  both  his  father  and  his  mother,  and  an  aunt,  Mrs.  Emma  M. 
Alford,  a sister  of  his  mother. 

The  provisions  of  s.  29  of  The  Devolution  of  Estates  Act,  R.S.O. 
1937,  c.  163,  apply,  the  pertinent  parts  of  the  section  being  the 
provision  that  “there  shall  be  no  representation  admitted  among 
collaterals  after  brothers'  and  sisters’  children”,  and  the  later  pro- 
vision that  “if  there  is  no  child  then  [the  property  shall  be  dis- 
tributed] to  the  next  of  kindred  in  equal  degree  of  or  unto  the 
intestate  and  their  legal  representatives  and  in  no  other  manner”. 

It  is  argued  by  counsel  representing  first  cousins  of  the  de- 
ceased that  the  words  “legal  representatives”  in  the  statute 
include  lineal  descendants  of  the  class  entitled  to  share  in  the 
intestate’s  property  which  class,  in  this  case,  is  that  of  his  aunts 
and  uncles,  the  only  surviving  one  of  which  is  Mrs.  Alford;  in 
other  words,  that  the  children  of  the  deceased  aunts  and  uncles 
were  entitled  to  take  their  parents’  shares. 

The  provisions  of  The  Devolution  of  Estates  Act  under  con- 
sideration derive  from  the  Statute  of  Distributions  and  the  words 
applying  to  the  case  at  bar  were  interpreted  as  long  ago  as  1681 
by  Lord  Chief  Justice  North  in  his  reasons  for  judgment  in  the 
case  of  Carter  v.  Crawley,  T.  Raym.  496,  83  E.R.  259: 

“The  question  is  single,  the  intestate  having  neither  wife  nor 
child,  nor  father  nor  mother,  but  his  next  of  kin  being  two  aunts, 
one  whereof  was  dead  in  his  life-time,  and  the  other  having 
administration,  whether  the  children  of  the  deceased  aunt  shall 
be  admitted  jure  repraesentationis  in  loco  parentis  to  demand  a 
share  upon  distribution,  as  their  mother  should  have  had  if 
living.” 

Later  in  his  judgment  the  Lord  Chief  Justice  set  out  the  words 
of  the  statute  he  was  considering  and  at  p.  262  (E.R.)  he  said: 
“I  will  now  consider  the  words  of  the  Act  of  Parliament,  where- 
upon this  question  ariseth,  they  are  these, 

“ ‘The  residue  of  the  said  estate  to  be  distributed  equally  to 
every  of  the  next  of  kindred  of  the  intestate,  who  are  in  equal 
degree,  and  those  who  legally  represent  them, 

“ ‘Provided  that  there  be  no  representations  admitted  amongst 
collaterals  after  brothers  and  sisters  children.’ 
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“Upon  these  words,  the  question  is  thus,  Whether  in  the 
collateral  line  only  the  intestate’s  brothers  and  sisters  children 
can  be  admitted  to  have  distribution  jure  repraesentationis  in  loco 
parentis,  or  whether  representations  are  admitted  in  remoter 
degrees  of  collaterals  to  the  children,  of  such  as  were  brothers 
and  sisters  to  the  collaterals. 

“In  short,  whether  the  words  brother  and  sister  shall  relate 
to  the  intestate,  or  to  the  collaterals. 

“I  hold,  that  the  words  of  the  Act  must  be  understood  of 
brothers  and  sisters  to  the  intestate,  and  not  of  brothers  and 
sisters  of  remoter  collaterals  . . . ” 

After  setting  out  some  five  reasons  for  this  expression  of 
opinion  the  Chief  Justice  dealt  with  the  arguments  against  his 
views  and  in  conclusion  said  at  p.  264  of  the  English  Reports ; 

“To  conclude,  I conceive  this  Act  was  intended  for  a plain 
rule,  and  I think  it  much  better  to  interpret  it  in  the  most 
1 plain  and  obvious  sense  which  will  establish  the  succession 
of  personal  estates,  according  to  reason  and  symmetry,  than  to 
strain  to  find  out  another  sense  for  the  sake  of  remote  kindred, 
that  are  of  no  regard,  which  will  produce  apparent  absurdities, 
and  subject  personal  estates  to  fanciful  and  intricate  disputes, 
that  will  need  another  Act  to  compose  and  settle.” 

Armour  on  Real  Property,  2nd  ed.  1916,  deals  with  the  problem 
at  p.  430  as  follows: 

“If  there  be  no  children,  nor  any  legal  representatives  of 
them,  i,e.y  descendants,  then  the  estate  is  to  be  distributed,  one- 
half  to  the  wife  and  the  residue  ‘equally  to  every  of  the 
next  of  kindred  of  the  intestate  who  are  of  equal  degree,  and 
those  who  legally  represent  them;  and  for  the  purpose  of  this 
section  the  father  and  the  mother  and  the  brothers  and  sisters 
of  the  intestate  shall  be  deemed  of  equal  degree’.  And  amongst 
collaterals,  it  is  enacted  that  ‘there  shall  be  no  representations 
admitted  among  collaterals  after  brothers’  and  sisters’  children’ ; 
i.e.,  children  of  the  brothers  and  sisters  of  the  intestate.  Where 
there  are  children  of  brothers  and  sisters  and  children  of  deceased 
children  of  brothers  and  sisters,  the  latter  are  excluded.” 

' In  1882  the  Chancellor  so  interpreted  the  section  in  the  Statute 
of  Distributions  in  the  case  of  Crowther  et  dl.  v.  CawtJira  et  al. 
(1882),  1 O.R.  128.  In  that  case  the  deceased  left  him  surviving 
his  wife  and  as  next-of-kin  two  nephews  and  one  niece  and  a 
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number  of  infant  defendants  who  were  children  of  a deceased 
nephew  of  the  intestate.  Boyd  C.  stated  at  p.  129 : 

“The  question  arises  under  the  Statute  of  Distributions, 
whether  the  infants  can  share  with  the  niece  and  nephews.  This 
depends  on  22  & 23  Car.  II.  ch.  10,  sec.  7,  which  contains  a proviso, 
that  ‘there  be  no  representations  admitted  amongst  collaterals 
after  brother’s  and  sister’s  children’.  Precisely  the  same  question 
first  arose  two  centuries  ago,  in  1681,  in  Carter  v.  Crawley, 
[supra],  before  North,  C.J.,  and  is  therein  elaborately  discussed, 
and  a decision  is  pronounced  upon  the  language  of  the  Act  and 
in  conformity  with  the  opinions  of  the  learned  Doctors  of  Doctors  i 
Commons,  as  to  the  course  of  the  Ordinary:  that  in  the  collateral  | 
line  only  the  intestate’s  brother’s  and  sister’s  children  can  be 
admitted  to  have  distribution  jure  repraesentationis  in  loco  i 
parentis,  and  that  representations  cannot  be  admitted  in  remoter  I 
degrees  of  collaterals  to  the  children  of  such  as  were  brothers  | 
and  sisters  to  the  collaterals.  This  authority  was  expressly  recog- 
nized and  followed  in  1700,  in  Pett’s  Case,  1 P.  Wms.  25  [24  E.R.  I 
280],  S.C.  1 Comyn  87,  a case  on  all  fours  with  the  present,  in  ! 
which  it  was  held  that  the  grand  nephew  and  grand  niece  could 
not  come  in  for  a distributive  share  vith  the  niece  of  the  intestate.  | 
In  1719  Lord  Chancellor  Macclesfield  states  the  law  as  settled  by  ; 
Petfs  Case  in  Bowers  v.  Littlewood,  1 P.  Wms.  593  [24  E.R.  531], 
and  so  it  has  remained  down  to  the  present  day.  There  remains 
nothing  to  be  done,  therefore,  in  this  case,  but  to  declare  that  the  ; 
infants  cannot  share  per  stirpes  as  they  claim,  and  to  award  all  ; 
parties  costs  out  of  the  estate.”  , 

The  meaning  of  the  words  “legal  representatives”  as  they  | 
occur  in  the  section  must  surely  refer  to  the  executors  or  adminis-  | 
trators  or  personal  representatives  of  deceased  persons  in  whom 
a share  of  the  intestate’s  estate  had  vested  after  his  death  and 
before  their  own. 

Some  doubt  was  thrown  on  this  by  the  judgment  of  Ferguson 
J.A.  in  Re  MacKenzie,  61  O.L.R.  230,  [1927]  4 D.L.R.  825,  where 
that  learned  judge  expressed  the  opinion  that  the  words  “legally 
represent”  and  “legal  representatives”  as  used  in  relation  to 
children  of  an  intestate  referred  to  lineal  descendants  of  such 
children  and  not  to  personal  representatives  as  defined  in  the 
statute.  By  a so-called  parity  of  reasoning  it  was  argued  that  the 
words  “to  the  next  of  kindred  in  equal  degree  of  or  unto  the 
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intestate  and  their  legal  representatives”  referred  to  lineal  des- 
cendants of  the  members  of  a class  taking  who  had  predeceased 
the  intestate. 

In  the  first  place,  it  should  be  observed  that  Ferguson  J.A. 
was  not  interpreting  the  section  of  the  statute  under  consideration 
in  the  matter  before  me  at  all,  but  was  dealing  with  similar  words 
as  they  related  to  the  children  of  the  intestate.  He  did  not  con- 
sider, nor  was  he  required  to  consider  upon  the  case  before  him, 
the  effect  of  the  limitation  of  representation  among  collaterals  to 
brothers’  and  sisters’  children.  That  limitation  did  not  arise  in 
the  case  he  was  considering.  It  does,  however,  arise  quite  plainly 
in  the  case  at  bar  and  the  law  applicable  seems  to  have  been 
expressed  quite  clearly  over  a long  period  of  time.  The  Chan- 
cellor’s judgment  has  stood  unimpaired  for  nearly  eighty  years 
now  and  has  not,  as  far  as  I can  find  out,  ever  been  seriously 
criticized. 

It  is  also  interesting  to  note  that  the  cases  relied  on  by 
Ferguson  J.A.  were  discussed  in  the  following  year,  1928,  by  the 
Court  of  Appeal  of  England  in  the  case  of  In  re  Brooks;  Public 
Trustee  v.  White,  [1928]  Ch.  214,  in  which  decision  the  cases 
relied  on  by  Ferguson  J.A.  were  treated  as  overruled. 

The  question  whether  the  Statute  of  Distributions  was  part 
of  the  law  of  Ontario  was  raised  before  the  Chancellor  in  the 
argument  of  Crowther  et  al.  v.  Cawthra  et  al.,  to  which  I have 
already  referred.  Without  specifically  discussing  the  point  he 
treated  it  as  part  of  the  law  of  Ontario,  and  it  has  apparently 
been  regarded  as  such  since  1792.  It  was,  however,  formally  set 
forth  for  the  first  time  as  one  of  the  statutes  of  Ontario  in  vol.  3 
of  R.S.O.  1897.  At  that  time  it  was  not  included  in  The 
Devolution  of  Estates  Act,  but  was  treated  as  a separate  statute, 
being  c.  335  of  that  revision.  In  the  statutes  of  1910,  by  c.  56  of 
that  year  the  law  relating  to  the  distribution  and  devolution  of 
estates  was  consolidated.  Section  30  of  that  statute,  in  so  far  as 
the  matters  in  issue  here  were  concerned,  was  substantially  in 
the  form  in  which  it  now  appears  as  s.  29  of  the  present  Devolution 
of  Estates  Act.  The  provision  that  there  be  no  representation 
admitted  among  collaterals  after  brothers’  and  sisters’  children, 

! which  had  appeared  as  an  independent  section  of  the  Statute  of 
Distributions  at  the  end  of  the  directions  as  to  how  an  intestate’s 
estate  was  to  be  distributed,  was  then  incorporated,  as  it  is  now, 
in  that  part  of  the  section  immediately  following  the  provisions 
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for  distribution  between  a wife  and  the  next-of-kin,  where  no 
children  exist. 

It  was  argued,  on  behalf  of  first  cousins  of  the  deceased  in 
this  case,  that  this  limitation  no  longer  governed  the  entire  sec- 
tion, and  that  it  now  related  only  to  that  part  of  the  section  which 
immediately  preceded  it,  and  that,  in  the  result,  the  words  “legal 
representatives”  applied  to  the  next-of-kin  in  the  part  of  the 
section  which  I must  consider,  were  not  so  limited,  and  the  first 
cousins  were  entitled  to  take  their  parents’  shares.  It  is  unthink- 
able to  me  that  the  Legislature  should  be  deemed  to  have  made 
such  an  important  change  in  the  law  of  inheritance  as  this  would 
constitute,  as  it  were  by  inadvertence.  The  limitation  that  there 
be  no  representation  admitted  among  collaterals  after  brothers’  ; 
and  sisters’  children  has  stood  for  nearly  three  hundred  years, 
and  in  my  view  if  any  change  in  this  well-established  rule  of  j 
inheritance  were  intended,  the  change  would  have  to  be  made  j 
by  the  use  of  much  clearer  and  more  definite  expression  than  was 
used  by  the  Legislature  here.  As  I read  the  section  the  limitation 
to  which  I have  referred  still  governs  all  of  it,  and  it  has  the  j 
force  accorded  to  it  in  the  decisions  in  Carter  v,  Crawley  and,  in  ^ 
our  own  courts,  in  Crowther  et  al.  v.  Cawthra  et  al.  to  which  I j 
have  already  referred.  It  is  a well-settled  rule  of  law  that  estab- 
lished rules  as  to  the  devolution  and  inheritance  of  property, 
which  have  stood  and  have  been  acted  on  for  many  years,  should 
not  be  lightly  changed  by  any  superficial  reinterpretation  of  the 
statutes  concerned,  or  by  chance  side-winds  of  legislative  drafts-  j 
manship.  If  such  changes  are  to  be  made  they  must  be  expressed  ! 
in  clear  and  unambiguous  language. 

In  this  case  the  state  of  the  law  should,  I think,  have  been 
reasonably  clear  to  the  administrator.  The  evidence  available  to 
him  in  respect  of  the  relationship  of  Mrs.  Emma  M.  Alford  to  I 
the  deceased  was,  in  my  view,  quite  ample  and  convincing  and  j 
should,  I think,  have  been  sufficient  for  any  reasonably-minded 
man  if  he  was  prepared  to  exercise  any  reasonable  judgment  in 
the  matter  at  all.  The  estate  in  question  here  is  quite  small  and 
should  not  be  frittered  away  in  applications  to  the  Court,  unless 
such  applications  are  clearly  necessary. 

Under  the  circumstances  there  will  be  a declaration  that 
Mrs.  Emma  M.  Alford  takes  the  entire  estate  of  the  deceased. 
There  will  be  no  order  as  to  costs. 


Order  accordingly. 
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15th  June  1950.  Wells  J.: — This  was  a matter  in  Weekly 
Court  in  Toronto  in  which  judgment  was  delivered  on  the  13th 
April  last.  At  that  time  it  seemed  to  me  proper  to  make  no  order 
as  to  costs.  At  the  request  of  counsel  for  the  administrator,  who 
made  the  original  application,  I consented  to  hear  further  argu- 
ment on  the  question  of  costs.  I considered  that  I was  able  to  do 
this  as  I am  still  seized  of  the  matter  and  no  order  has  been  taken 
out. 

I have  now  had  the  advantage  of  this  further  argument  which 
was  both  written  and  oral,  and  which  was  very  extensive. 

In  view  of  what  has  been  submitted  to  me  on  behalf  of  the 
administrator  I have  reconsidered  the  matter  as  carefully  as  I 
can,  but  I am  not  able  to  alter  the  opinion  originally  expressed 
by  me  in  so  far  as  the  costs  of  the  administrator  are  concerned. 
I think,  however,  that  I should  make  one  observation.  The 
original  application  for  the  advice  of  the  Court  was  reserved  for 
a very  considerable  length  of  time,  and  it  is  suggested  that 
because  of  this  the  matter  was  one  of  such  difficulty  that  the 
administrator  was  entirely  justified  in  making  the  application 
that  he  did.  As  to  that  I can  only  observe  that  this  matter  was 
reserved,  not  because  of  its  complexity,  but  because  of  the  weight 
of  current  judicial  business  and  other  matters  which  were  also 
reserved  and  which  I regarded  as  having  some  priority  over  the 
application  in  question.  I cannot  say  that  I regard  the  principles 
involved  in  the  application  as  either  difficult  or  complex. 

In  respect  of  counsel  for  Dr.  O.  L.  Weaver,  however,  the  situa- 
tion is  somewhat  different.  It  has  been  drawn  to  my  attention 
that  Dr.  Weaver  was  added  by  the  Court  as  the  result  of  an  order 
of  Mr.  Justice  Wilson.  Under  these  circumstances,  he  not  having 
come  before  the  Court  of  his  own  volition,  I am  of  the  opinion 
that  I should  not  deprive  this  person,  who,  in  effect,  represented 
a large  group,  of  his  costs.  Counsel  for  Dr.  Weaver  has  stated 
that  he  is  prepared  to  have  these  fixed,  and  I accordingly  fix 
them  at  the  sum  of  $60,  with  the  direction  that  they  should  be 
paid  out  of  the  estate  in  question;  otherwise,  the  original  order 
remains  unchanged. 

At  the  end  of  his  lengthy  five-page  argument,  counsel  for 
'the  administrator  requests  that  reasons  for  judgment  be  given 
and  that  the  original  order  be  dated  as  of  the  date  of  his  applica- 
tion, so  that  the  administrator  can  appeal,  or  apply  for  leave  to 
appeal,  if  so  advised. 
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As  counsel  for  the  administrator  evidently  regards  this  as  a \ 
matter  involving  a principle,  I do  not  feel  that  I should  deprive  1 
him  of  any  rights  he  may  have  to  have  this  question  considered 
further.  I therefore  direct  that  the  original  judgment  delivered 
by  me  on  the  13th  April  1950  be  withdrawn,  and  be  re-issued  as  of 
this  date.  The  application  to  vary  costs,  save  as  I have  indicated  | 
in  respect  of  the  costs  of  Dr.  O.  L.  Weaver,  is  dismissed,  and  leave  I 
to  appeal  as  to  my  order  as  to  costs,  pursuant  to  s.  23  of  The| 
Judicature  Act,  R.S.O.  1937,  c.  100,  is  hereby  given.  | 

There  is  no  further  order  as  to  the  costs  of  this  application. 

Order  accordingly.  ( 

Solicitors  for  the  administrator:  Duncan  & Bicknellj  Toronto.  ^ 

Solicitors  for  Mrs.  Emma  M.  Alford:  Blake,  Anglin,  Osier  d 
Cassels,  Toronto.  ' 

Solicitors  for  Dr.  O.  L.  Weaver:  Cameron,  Weldon  d Brewin,\  ” 
Toronto.  ^ 


[KELLY  J.]  i; 

Robinson  et  al*  v.  L^Union  St-Joseph  du  Canada.  ^ 


Insurance — Life — Double  Indemnity  Provision — Exception  where  Insured]) 
Commits  ‘^breach  of  the  law” — Meaning  of  Exception — Fraternally^ 
Society — The  Insurance  Act,  R.S.O.  1937,  c.  256,  s.  134(3).  f tll 


Where  a clause  providing  for  double  indemnity  for  accidental  deathjiTl 
contains  an  exception  to  the  effect  that  the  clause  shall  not  apply  “if  , 
the  death  results  from  a breach  of  the  law  on  the  part  of  thej  ™ 
[insured]”,  the  “breach  of  the  law”  must  be  something  more  than!  ( 
mere  civil  negligence  on  the  part  of  the  insured,  and  must  involvej| 
some  moral  turpitude  on  his  part,  in  the  sense  that  he  either  knew  | 
that  he  was  doing  wrong  or  acted  so  recklessly  as  to  denote  that  he  b. 
did  not  care  what  the  consequences  of  his  act  might  be.  Langley  v.  j 
Fidelity  Insurance  Co.  of  Canada,  [1935]  O.R.  424,  agreed  with;  |lli 
Burrows  v.  Rhodes  and  Jameson,  [1899]  1 Q.B.  816;  Ingles  v.  The  8ww  L 
Life  Assurance  Co.  of  Canada,  [1937]  O.W.N.  97,  discussed.  ' 

An  action  under  a policy  of  life  insurance.  \ 

I 

9th  and  10th  March  1950.  The  action  was  tried  by  Kelly 
without  a jury  at  Sudbury. 

L.  A.  Landreville,  for  the  plaintiffs. 


Gaston  Vincent,  K.C.,  for  the  defendant. 
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17th  June  1950.  Kelly  J.: — This  is  an  action  to  recover 
double  indemnity  under  a policy  of  life  assurance  which  includes 
a provision  for  payment  of  double  indemnity  in  the  event  that 
the  assured  meets  his  death  from  accidental  causes. 

The  defendant  society  disputes  liability  on  the  grounds  that 
the  double  indemnity  clause  and  the  rules  and  regulations  of 
the  defendant  society  provide  that  the  double  indemnity  is  not 
payable  in  cases  where  the  death  of  any  of  its  members  occurs 
1 as  a result  of  a breach  of  the  law  by  such  member.  The  defend- 
ant set  up  as  a defence  in  this  action  that  the  insured,  Delphis 
Charles  Robinson,  died  as  a result  of  breaches  by  him  of  the  law 
committed  immediately  prior  to  his  death.  The  facts  briefly  are  as 
follows : 

The  plaintiffs  are  the  parents  of  Delphis  Charles  Robinson 
who  died  on  13th  September  1947,  from  injuries  received  in  a 
motor  collision  in  which  the  said  Delphis  Charles  Robinson  was 
the  driver  of  a motor  car  which  belonged  to  himself  and  which 
collided  with  a truck  belonging  to  and  being  driven  at  the  time  by 
Maurice  Laberge  of  Sudbury.  The  collision  took  place  about 
11/4  miles  east  of  the  village  of  Wahnapitae  in  the  district  of 
Sudbury  and  occurred  on  a curve  to  the  right  as  one  proceeds 
easterly  on  no.  17  highway. 

Delphis  Charles  Robinson  became  insured  under  policy  no. 
117945  in  the  defendant  society  on  the  19th  March  1941,  for  the 
; amount  of  $2,000,  and  the  said  policy  contains  a clause  endorsed 
thereon  that  in  consideration  of  an  additional  monthly  due  of 
34  cents,  double  indemnity  will  be  paid  to  the  beneficiaries  under 
the  policy  in  the  event  of  the  accidental  death  of  the  insured. 
The  double  indemnity  is  not  due  or  payable  in  several  cases  in- 
, eluding  the  following:  “4.  If  the  death  results  from  a breach 
of  the  lav/  on  the  part  of  the  member.” 

According  to  the  evidence,  Delphis  Robinson  had  worked  up 
to  5 o’clock  on  30th  September  1947,  in  the  Falconbridge  Nickel 
Mines  which  are  located  about  11  or  12  miles  from  his  home. 
He  returned  home  from  work,  had  his  supper  with  his  parents 
and  helped  his  father  to  carry  potatoes  into  the  cellar  to  store 
them.  He  left  home  about  8.45  p.m.  to  put  his  car  in  the  garage 
and,  as  was  usual  for  him  to  do,  he  stopped  to  get  some  gasoline 
at  the  service  station  some  time  between  8.45  and  9 o’clock. 
He  had  rented  a garage  next  to  Lafontaine’s  store  and  he  was 
seen  putting  his  car  in  the  garage  by  Mrs.  Lafontaine  at  about 
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9 p.m.  and  Mrs.  Lafontaine  spoke  a few  words  to  the  said  Delphis  |, 
Robinson.  Both  Mrs.  Lafontaine  and  Mr.  Giguere,  the  service  | 
station  attendant,  gave  evidence  that  Delphis  Robinson  was 
quite  normal  when  he  was  putting  his  car  away  and  was  quite 
sober  at  that  time.  After  putting  his  car  in  the  garage  Delphis 
Robinson  went  to  the  beverage-room  in  the  hotel  and  was  seen 
talking  outside  the  beverage-room  at  about  9.30,  and  was  then  | 
seen  to  enter  the  beverage-room  with  a Harry  Ross.  According  | 
to  Harry  Ross  he  met  Delphis  Robinson  in  the  hallway  and  was  i 
talking  to  him  when  they  decided  to  have  a bottle  of  beer  apiece 
and  they  entered  the  beverage-room  and,  according  to  Harry  | 
Ross’s  recollection,  Robinson  only  had  one  bottle  of  beer  while  j 
he  had  two.  j 

In  the  beverage-room  at  the  time  that  Ross  and  Robinson  | 
entered  was  an  elderly  gentleman,  Arthur  LaRoche,  who  lives  | 
11/2  to  2 miles  east  of  Wahnapitae.  LaRoche  had  walked  to  the  j 
post  office  to  get  his  mail  and  then  decided  to  have  a glass  of  i 
beer  and  went  into  the  hotel  on  his  way  home.  LaRoche  stated 
in  evidence  that  he  saw  Robinson  and  Ross  enter  about  9.30 
and  saw  some  drink  put  in  front  of  them  and  that  shortly  after 
that  another  patron  in  the  beverage-room  suggested  that  he  I 
might  contribute  to  getting  a taxi  to  take  them  home  and 
LaRoche  stated  he  had  no  money  but  saw  a friend  in  the 
beverage-room  and  he  went  over  and  spoke  to  Robinson  and 
that  Robinson  jokingly  stated  that  he  would  charge  at  least  a 
dollar  to  take  his  car  out  but  shortly  afterwards  stated  that  he 
would  drive  him  home  and  he  need  not  worry  about  any  money. 
The  result  was  that  LaRoche  and  Ross  and  Robinson  left  the  i 
hotel  at  about  10.30  and  Robinson  went  to  his  garage  and  backed 
out  his  car  and  then  closed  the  garage  doors  before  driving  away. 
This  was  seen  by  Mrs.  Lafontaine,  although  at  this  time  she 
did  not  speak  to  him.  She  stated  that  Robinson  seemed  quite 
sober  and  normal  in  his  movements  and  that  he  drove  away 
slowly. 

On  the  way  to  LaRoche’s  home  both  LaRoche  and  Ross  sat 
in  the  front  seat  with  Robinson,  Ross  sitting  between  Robinson 
and  LaRoche.  Both  Ross  and  LaRoche  stated  in  evidence  that 
Robinson  was  driving  from  30  to  40  miles  an  hour.  Ross  stated 
that  he  looked  at  the  speedometer  at  least  twice  and  was  sure 
Robinson  was  not  exceeding  40  miles  an  hour  and  both  pas-j 
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sengers  swore  that  Robinson  was  driving  on  his  right  side  of  the 
highway.  Both  LaRoche  and  Robinson  saw  the  headlights  of  a 
truck  coming  around  a curve,  and  neither,  according  to  their 
evidence,  expected  a collision  to  happen.  Ross  stated  he  was 
talking  and  looking  towards  Robinson  at  the  time  of  the  collision 
and  could  not  say  what  caused  it,  but  LaRoche  stated  that  he 
was  looking  ahead  and  the  truck  seemed  to  turn  the  curve  too 
short.  Constable  Mosseau,  who  was  called  as  a witness,  gave  it 
as  his  opinion  that  the  point  of  impact  was  close  to  the  centre- 
line of  the  road  and  that  the  left  front  corner  of  the  Robinson 
car  hit  the  left  front  side  of  the  truck  and  that  the  box  or  plat- 
form of  the  truck  which  protruded  beyond  the  cab  of  the  truck 
took  the  force  of  the  impact. 

According  to  Laberge,  the  driver  of  the  truck,  and  his  helper. 
Brunet,  the  truck  was  a 3-ton  truck  which  was  loaded  with 
; 6Y2  cords  of  green  birch,  which  would  weigh  about  5l^  tons. 
They  were  proceeding  westerly  at  about  20  miles  per  hour, 
according  to  their  evidence,  and  saw  the  Robinson  car  approach- 
; ing  from  about  1,000  feet.  They  stated  that  the  Robinson  car 
was  approaching  at  a very  high  rate  of  speed  and  driving  in  the 
i centre  of  the  roadway  but  Laberge  admitted  that  he  did  not 
I turn  his  truck  to  the  right  and  when  asked  why  said  he  did  not 
I have  time. 

The  evidence  as  well  as  the  photographs  taken  after  the 
! collision  show  the  great  damage  done  to  both  vehicles,  and  about 
'two-thirds  of  the  load  of  firewood  was  scattered  over  the  road, 

I which  blocked  traffic.  The  Robinson  car  came  to  rest  in  the 
ditch  and  when  those  present  got  to  Robinson,  he  was  dead  and 
was  found  wedged  in  behind  the  steering-gear. 

1 The  defendant  in  its  pleadings  alleges  many  breaches  of 
I the  law  on  the  part  of  Robinson  at  the  time  of  the  collision,  in- 
I binding  driving  while  intoxicated,  driving  on  the  wrong  side  of 
the  road,  driving  at  an  excessive  rate  of  speed,  driving  with 
-three  persons  in  the  front  seat,  driving  his  motor  vehicle 
Negligently  and  recklessly  and  at  a speed  and  in  a manner 
dangerous  to  the  public,  having  regard  to  all  the  circumstances, 
contrary  to  s.  285,  subss.  1 and  6,  of  The  Criminal  Code,  R.S.C. 
^927,  c.  36,  as  amended. 

jf  I ' 

^ I find  as  a fact  that  the  late  Delphis  Robinson  was  not  in- 
oxicated  at  the  time  of  the  collision  and  on  the  evidence  I also 
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find  that  he  was  not  driving  at  an  excessive  rate  of  speed.  There  j 
is  no  evidence  that  his  allowing  two  persons  to  sit  with  him  in  the  ■ 
front  seat  was  in  itself  a contributing  cause  of  the  collision  and  i 
I find  that  it  did  not  so  contribute  to  the  collision. 


The  question  whether  the  said  Robinson  was  driving  his  car  ; 
over  the  centre-line  of  the  highway  gives  me  the  most  trouble  as 
the  evidence,  taken  as  a whole,  is  not  convincing  one  way  or  the  ; 
other.  The  driver  of  the  truck  and  the  passengers  in  both 
vehicles  admit  that  the  accident  or  collision  took  place  on  a 
curve  in  the  highway  and  that  the  lights  of  the  truck  would  - 
approach  the  Robinson  car  from  the  right  side.  In  my  opinion  j 
it  would  be  difficult  therefore  for  him  to  discern  just  where,  inj 
relation  to  the  centre  of  the  roadway,  he  would  be  driving  under 
such  circumstances.  The  driver  of  the  truck  admitted  that  he  i 
did  not  alter  his  course  or  pull  his  truck  over  to  the  right! 
although  he  had  seen  the  Robinson  car  coming  for  1,000  feet.* 
Further,  I find  that  the  impact  took  place  by  the  left  front  of  j 
the  Robinson  car  hitting  the  platform  of  the  truck  where  it 
protruded  beyond  the  cab  and  that  the  collision  took  place  close ; 
to  the  centre-line  of  the  highway.  Laberge  stated  in  evidence  | 
that  his  headlights  were  on  at  the  time  and  that  he  had  three, 
lights  on  the  top  of  the  cab,  but  there  was  no  evidence  that  there ' 
was  a light  on  each  corner  of  the  box  or  platform  of  the  truck' 
where  it  protruded  beyond  the  cab.  It  would  seem  quite  possible  | 
that  by  inadvertence  Robinson  would  not  expect  such  a protru-: 
sion  and  would  not  allow  for  it  in  addition  to  the  difficulty  ofi 
taking  other  proper  precautions  when  meeting  a car  on  a curve! 
after  dusk.  I am  of  the  opinion  on  the  evidence  that  no  Courtj 
^ would  have  convicted  the  late  Delphis  Robinson  of  careless  or! 
reckless  driving  either  under  s.  285  of  The  Criminal  Code  or 
under  the  penal  sections  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288.  : 

The  defendant  is  a fraternal  society  and  by  s.  134(3)  of  Thei! 
Insurance  Act,  R.S.O.  1937,  c.  256,  the  Act  of  incorporation  of! 
the  society,  its  constitutions  and  laws  and  amendments  thereto) 
and  the  application  for  insurance  become  part  of  the  insurance) 
contract.  Accordingly,  a misstatement  in  age  by  the  applicant) 
in  his  application  for  insurance  would  affect  the  face  value  of  the! 
policy  and  it  is  pleaded  that  because  the  insured  gave  a wrong) 
age  the  face  value  of  the  policy  was  reduced  to  $1,956,521 
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instead  of  $2,000.  It  would  also  follow  that  the  value  of  the 
double  indemnity  clause  would  accordingly  be  reduced  to  an 
additional  $1,956.52.  The  defendant  issued  a cheque  for  this 
amount  which  was  accepted  and  cashed  by  the  plaintiffs.  The 
defendant  also  set  up  as  a defence  that  it  notified  the  plain- 
tiffs through  its  agent  that  the  cheque  was  intended  to  be 
accepted  in  full  and  that  the  plaintiffs  ignored  that  stipulation 
or  arrangement  and  afterwards  cashed  the  cheque,  and  that 
they  are  now  precluded  from  claiming  on  the  double  indemnity 
clause.  It  appears  that  the  plaintiffs,  after  receiving  the  letter 
and  cheque,  consulted  their  solicitor,  who  immediately  wrote  a 
letter  to  the  defendant  society  advising  it  that  the  plaintiffs 
intended  to  cash  the  cheque  and  apply  it  on  account,  which  was 
done.  Accordingly,  I find  that  the  plaintiffs  were  not  prejudiced 
by  the  cashing  of  the  cheque  and  that  it  was  not,  in  fact,  ac- 
cepted in  full  satisfaction  of  their  claim  under  the  policy. 

At  the  close  of  the  case,  counsel  for  both  parties  advised  me 
in  argument  that  they  had  been  unable  to  find  any  cases  in  point 
as  to  the  meaning  and  extent  of  the  restriction  “if  death  results 
from  a breach  of  the  law  on  the  part  of  the  member”.  However, 
in  considering  the  evidence  and  in  coming  to  my  conclusion  I 
have  been  able  to  find  some  cases  which  I deem  helpful.  The 
general  principle  dealing  with  the  law  of  indemnity  was  enunci- 
ated by  Kennedy  J.  in  the  case  of  Burrows  v.  Rhodes  and  Jame- 
son, [1899]  1 Q.B.  816  at  828,  where  he  stated: 

“It  has,  I think,  long  been  settled  law  that  if  an  act  is 
manifestly  unlawful,  or  the  doer  of  it  knows  it  to  be  unlawful, 
or  as  constituting  either  a civil  wrong  or  a criminal  offence,  he 
cannot  maintain  an  action  for  contribution  or  for  indemnity 
against  the  liability  which  results  to  him  therefrom.  An  express 
promise  of  indemnity  to  him  for  the  commission  of  such  an  act 
is  void.” 

This  statement  was  quoted  with  approval  by  Meredith  C.J.O. 
in  0^ Hearn  v.  Yorkshire  Insurance  Co.  (1921),  51  O.L.R.  130  at 
^33,  67  D.L.R.  735. 

Quoting  further  from  the  judgment  of  Kennedy  J.  at  p.  829 : 

“I  come  now  to  the  question  which  was  very  fully  argued 
before  us  in  the  present  case,  namely.  Does  this  right  of  indem- 
nity which  exists  in  the  case  of  a private  wrong  done  by  mis- 
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adventure,  exist  also  in  any  case  in  which  the  wrong  is  a criminal 
offence?  . . . 

“Certainly  there  is  no  right  of  indemnity  where  the  doer  of  * 
the  act  which  another  has  authorized  or  induced  knows  it  at 
the  time  to  be  a criminal  offence.  If,  in  a case  in  which  knowl-  ^ 
edge  is  an  essential  ingredient  of  the  offence,  the  plaintiff,  in  ! 
his  claim  for  an  indemnity,  admitted  that  he  was  guilty  of  the  ' 
offence,  his  claim  would  be  on  the  face  of  it  bad.  If,  in  the  like 
case,  he  was,  on  the  trial  of  his  claim  for  indemnity,  proved  to  : 
have  been  convicted  of  the  offence,  judgment  must  be  given 
against  him.  Nor,  in  my  judgment,  can  there  be  any  valid  claim  j 
to  indemnity  where  the  doer  of  the  act  which  constitutes  the  ; 
offence  has  done  it  with  knowledge  of  all  the  circumstances  ■ 
necessary  to  constitute  the  act  an  offence,  but  in  ignorance  that  | 
the  act  done  under  those  circumstances  constituted  an  offence. 

A man  is  presumed  to  know  the  law.” 

In  a case  in  our  Courts,  Ingles  v.  The  Sun  Life  Assurance  Co.  \ 
of  Canada,  [1937]  O.W.N.  97,  4 I.L.R.  Ill,  [1937]  1 D.L.R.  706,  i 
affirmed  on  other  grounds,  5 I.L.R.  238,  [1938]  3 D.L.R.  80,  a 
claim  under  the  double  indemnity  provision  in  an  insurance  ; 
contract  was  considered.  In  that  case  the  double  indemnity  | 
liability  was  subject  to  certain  exceptions,  inter  alia,  “death  i 
resulting  from  violation  of  the  law  by  the  insured”.  In  that  case  j 
the  insured  came  to  his  death  as  a result  of  a collision  between  | 
two  motor  cars,  one  of  which  he  was  operating  at  the  time  of  j 
the  collision.  The  insured  lived  for  some  months  after  the  ac-  i 
cident  and  in  the  meantime  had  been  charged  with  reckless  ; 
driving  and  had  pleaded  guilty  in  the  police  court  and  been  con-  j 
victed  and  fined.  The  action  on  the  double  indemnity  failed  be-  j 
cause  it  was  held  that  the  conduct  of  the  deceased  was  unlawful  j 
and  he  must  have  known  it  to  be  unlawful  as  constituting  a I 
civil  wrong  or  quasi-criminal  offence  and  that  the  insured’s  death 
therefore  resulted  from  violation  by  him  of  the  law  within  the  | 
meaning  of  the  exception.  ! 

In  my  opinion,  dealing  with  the  case  at  bar,  the  defendant  j 
issued  its  policy  to  the  insured  and  charged  an  extra  monthly 
due  for  the  benefit  of  the  double  indemnity  in  case  of  accidental 
death.  If  the  exception  was  intended  to  exclude  the  operation  cfj 
the  double  indemnity  clause  in  all  cases  where  the  defendant  j 
contributed  to  his  injuries  by  his  own  negligent  act,  then  I think 


Robinson  et  aL  v*  L'Union  St-Joseph  du  Canada*  Kelly  J.  551 


it  should  have  been  so  stated  in  the  policy  in  clear  and  unam- 
biguous language.  In  my  opinion,  if  the  language  used  is  ca- 
pable of  two  meanings,  then  it  should  be  interpreted  strictly  and 
against  the  party  responsible  for  its  wording.  I therefore  hold 
that  the  exception  “if  the  death  results  from  a breach  of  the 
law  on  the  part  of  the  member”  must  be  taken  to  require  more 
than  an  inadvertent  act  on  the  part  of  the  insured  or  a momen- 
tary lapse  from  duty  and  imply  some  moral  turpitude  on  the 
part  of  the  insured  in  the  sense  that  he  had  knowledge  that  he 
was  doing  wrong  in  the  act  that  contributed  to  his  death  or  that 
he  acted  so  recklessly  as  to  denote  that  he  did  not  care  what  the 
consequences  of  his  act  might  be.  In  other  words,  I am  of  the 
opinion  that  the  insured’s  negligence  which  caused  or  contributed 
to  his  injuries  must  be  more  than  civil  negligence  in  the  sense 
ascribed  to  it  in  Andrews  v.  Director  of  Public  Prosecutions, 
[1937]  A.C.  576,  [1937]  2 All  E.R.  552,  and  that  the  fact  must 
be  such  that,  in  the  opinion  of  the  Court,  the  negligence  went 
beyond  a mere  matter  of  compensation  between  subjects  and 
showed  such  a disregard  for  the  life  and  safety  of  others  as  to 
amount  to  a crime. 

This  meaning  appears  to  be  in  conformity  with  the  reason- 
ing of  Henderson  J.  in  Langley  v.  Fidelity  Insurance  Co.  of 
Canada,  [1935]  O.R.  424,  at  432,  2 I.L.R.  453,  [1935]  4 
D.L.R.  89: 

“Suppose  the  owner  of  a motor  car  insured  against  accidental 
personal  injuries  to  himself  should,  while  driving  his  car  care- 
lessly inadvertently  over-run  a traffic  light,  and  cause  a collision 
in  which  he  suffers  personal  injuries,  would  the  insurer  escape 
liability? 

“I  take  the  view  that  the  doctrine  which  I am  discussing  is 
carried  too  far  if  it  is  to  enable  an  insurer  to  avoid  liability  be- 
cause of  the  negligence  of  the  insured  or  because  of  an  act  not 
known  to  him  to  be  unlawful,  and  innocently  done  so  far  as  intent 
to  break  the  law  is  concerned,  and  not  an  act  in  itself  patently 
criminal  or  wrongful  so  that  he  must  be  taken  to  have  known  its 
illegal  character.” 

Having  found  that  the  deceased  was  not  intoxicated  at  the 
time  of  the  collision  in  question  in  this  action  and  that  he  was 
not  driving  at  an  excessive  rate  of  speed  or  recklessly  within  the 
meaning  of  s.  285  of  The  Criminal  Code,  and  being  of  the  opinion 
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that  the  collision  happened  on  a curve  and  close  to  the  centre- 
line of  the  highway  with  the  probable  encroachment  of  the 
deceased’s  car  over  the  centre-line  of  the  highway,  and  the 
deceased  being  at  least  partly  responsible  for  the  collision,  I 
think  that  this  only  constitutes  civil  negligence  and  is  not  “a 
breach  of  the  law”  within  the  meaning  of  the  exception  to  the 
payment  of  the  double  liability  under  the  policy.  The  plaintiffs 
are  accordingly  entitled  to  succeed  and  to  recover  under  the 
double  indemnity  clause  in  the  policy  in  question  $1,956.52  and 
their  costs  of  the  action. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs:  Cooper  d Landreville,  Sudbury. 

Solicitor  for  the  defendant:  Gaston  Vincent j Ottawa. 
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[FERGUSON  J.] 

Coleman  and  Coleman  v.  Northern  Assurance  Company 
and  Snider* 

Insurance  — Fire  — Loss  Made  Payable  to  Unpaid  Vendor  — Right  of 
Vendor  to  Sue — Defences  Available — Allegation  of  Arson — Degree 
of  Proof  Required — Breach  of  Statutory  Condition — Change  Material 
to  Risk — Use  of  Dwelling-house  for  Illegal  Purposes — Failure  to 
File  Proofs  of  Loss — Waiver — The  Insurance  Act,  R.S.O.  1937,  c.  256, 
6‘s.  1(8),  95(1),  (2),  106. 

Where  the  loss  under  a policy  of  fire  insurance  is  made  payable  to  an 
unpaid  vendor,  as  his  interest  may  appear,  that  vendor  is  a person 
designated  or  appointed,  to  whom  or  for  whose  benefit  the  insurance 
money  is  payable,  and  is  therefore  a beneficiary  entitled  to  sue  in  his 
own  name  by  virtue  of  ss.  1(8)  and  95(2)  of  The  Insurance  Act.  He 
stands,  as  to  the  insurance  company,  in  the  same  position  as  a mort- 
gagee to  whom  loss  is  made  payable,  when  there  is  no  mortgage  clause 
and  no  agreement  between  the  mortgagee  and  the  insurer.  Agricul- 
tural Savings  and  Loan  Company  v.  Liverpool  and  London  and  Globe 
Insurance  Company  (1901),  3 O.L.R.  127;  33  S.C.R.  94;  Haslem  v.  The 
Equity  Fire  Insurance  Co,  (1904),  8 O.L.R.  246,  applied. 

Such  a vendor,  however,  is  not  the  assured,  nor  is  he  insured  for  the 
amount  of  the  purchase  price  remaining  unpaid.  Staddon  v.  Liverpool- 
Manitoba  Assurance  Co.  (1918),  44  O.L.R.  355,  applied.  The  insurer 
may  therefore  set  up  against  him  any  defence  that  would  be  avail- 
able against  the  assured,  and  his  claim  may  be  defeated  by  any  breach 
of  the  conditions  of  the  policy  by  the  purchaser  that  would  make  it 
void  as  against  the  assured.  Livingstone  v.  The  Western  Assurance 
Company  (1869),  16  Gr.  9,  applied.  Further,  because  of  the  privity  be- 
tween the  vendor  and  the  assured,  a statement  made  by  the  latter, 
showing  a change  material  to  the  risk,  is  admissible  in  evidence 
against  the  vendor  in  his  action.  Woolway  v.  Rowe  (1834),  1 Ad.  & 
El.  114,  applied. 

Where  premises  are  insured  as  a private  dwelling-house,  but  are  used 
by  the  assured  for  gambling,  bootlegging  and  a “resort”  business, 
this  constitutes  a change  material  to  the  risk,  and  will  avoid  the 
policy  if  the  insurer  is  not  notified.  Kozlik  v.  Northern  Assurance 
Company,  [1940]  O.W.N.  21,  applied;  London  and  Western  Trust  Co. 
v.  Canadian  Fire  Insurance  Co.  (1906),  13  O.L.R.  540;  16  O.L.R.  217, 
distinguished. 

Where  an  action  upon  a policy  of  fire  insurance  is  defended  on  the  ground 
of  arson,  it  is  not  sufficient  that  the  evidence  should  satisfy  the  Court 
that  the  fire  was  of  incendiary  origin.  The  Court  must  also  be  satis- 
fied that  the  fire  was  set  by  the  assured,  and  it  cannot  be  satisfied 
of  this  unless  the  facts  admit  of  no  other  reasonable  explanation. 
Rothstein  v.  Sentinel  Fire  Insurance  Co.  (1935),  73  Que.  S.C.  447, 
referred  to. 

An  action  to  recover  for  a loss  by  fire. 

8th  and  9th  June  1950.  The  action  was  tried  by  Ferguson  J. 
without  a jury  at  North  Bay. 

M.  G.  Gould,  for  the  plaintiffs. 

G.  L.  Mitchell,  K.C.,  and  H.  A.  Leal,  for  the  defendants. 

27th  June  1950.  Ferguson  J.: — ^The  plaintiffs  are  the  execu- 
tors of  the  will  of  George  H.  Coleman,  deceased,  who  was  in  his 
lifetime  the  owner  of  premises  known  as  1158  Fisher  Street  in 
the  city  of  North  Bay. 
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The  action  is  to  recover  loss  caused  by  fire  on  the  said  property 
in  which  the  plaintiffs  had  an  interest  as  unpaid  vendors  and 
which  had  been  insured  by  the  purchasers  pursuant  to  a covenant 
in  the  agreement  to  purchase.  The  loss,  according  to  the  policy, 
was  made  payable  to  “The  George  H.  Coleman  Estate,  as  its 
interest  may  appear,  as  the  unpaid  vendor”. 

By  an  agreement  for  sale  dated  21st  November  1947  the 
plaintiffs  agreed  to  sell  the  property  to  Alex.  Snider  and  Max 
Layefsky.  Shortly  thereafter  Snider  and  Layefsky  entered  into 
possession  of  the  property  and  the  plaintiffs  moved  to  the  town 
of  Englehart. 

On  the  23rd  December  1947  Snider  and  Layefsky,  in  pursuance 
of  the  terms  of  the  agreement  for  sale,  insured  the  buildings 
with  the  defendant  company  for  $4,000,  and  by  the  same  policy 
insured  the  contents  for  the  sum  of  $1,000.  Nothing  of  importance 
occurred  until  the  2nd  July  1948,  when,  about  4 o’clock  in  the 
morning,  the  premises  were  discovered  to  be  on  fire.  The  fire 
was  put  out  by  the  fire  department  of  the  city  of  North  Bay, 
under  the  direction  of  Captain  Long  of  the  department  at  the 
outset  and  later  under  the  supervision  of  Fire  Chief  Thomas. 
When  Captain  Long  and  his  men  arrived  at  the  house  the  windows 
and  doors  were  all  closed.  There  was  a small  blaze  at  the  corner 
of  a chesterfield  in  one  of  the  living-rooms  on  the  main  floor  of 
the  house.  Firemen  broke  the  window  and  inserted  a small  hose 
in  an  attempt  to  put  the  fire  out,  but  in  a few  moments  the  whole 
downstairs  burst  into  flames  and  heavy  black  smoke  issued  from 
the  building.  Both  Captain  Long  and  Fire  Chief  Thomas,  who 
have  had  many  years  of  experience  in  the  fire  department,  testi- 
fied that  the  smoke  gave  off  a pronounced  odour  of  burning  coal- 
oil.  After  the  fire  was  extinguished  it  was  discovered  that  the 
chesterfield  and  chesterfield  chairs  and  rugs  downstairs,  and  the 
scatter-rugs  and  bed  clothing  upstairs  had  been  saturated  with 
coal-oil.  Some  coal-oil  was  found  floating  in  the  waste-paper 
baskets  downstairs,  as  well  as  in  a glass  jar  on  a shelf  in  the 
kitchen.  The  whole  situation  indicated  that  the  fire  was  of  incen- 
diary origin  and  the  defendant  company  refuses  to  pay  the  loss 
for  that  reason  and  on  further  grounds  which  I shall  mention. 

The  policy  was  taken  out  in  the  name  of  the  purchasers  of  the 
property,  namely,  Alex.  Snider  and  Max  Layefsky,  with  loss  pay- 
able to  the  plaintiffs  as  unpaid  vendors.  The  policy  does  not 
contain  anything  in  the  nature  of  an  agreement  between  the 
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insurance  company  and  the  plaintiffs.  When  the  agreement  for 
sale  was  entered  into  the  property  was  undoubtedly  an  ordinary 
dwelling-house,  and  the  vendors  intended  and  expected  that  it 
would  be  used  as  such.  Nothing,  however,  was  said  as  between  the 
vendors  and  the  purchasers,  and  the  agreement  does  not  contain 
any  provisions  which  indicate  that  the  property  was  sold  to  the 
purchasers  for  any  particular  purpose.  The  defendant  insurance 
company  alleges  that  the  defendant  Snider  and  his  partner  Layef- 
sky  did  not  use  the  premises  as  a dwelling-house,  but  used  them 
for  the  purpose  of  bootlegging,  gambling  and  for  a somewhat 
more  disreputable  business. 

The  plaintiffs  were,  at  the  time  of  the  fire  and  for  some  time 
previously  thereto,  residents  of  the  town  of  Englehart,  as  I have 
stated  above.  They  had  no  knowledge  that  the  insured  premises 
were  being  used  for  any  purpose  other  than  those  of  an  ordinary 
dwelling-house,  and  I find  as  a fact  that  they  were  innocent  of 
all  wrongdoing  and  without  knowledge  of  any  wrongdoing  on  the 
part  of  either  Snider  or  Layefsky.  I should  say  in  passing  that 
sometime  between  the  date  of  the  sale  and  the  2nd  July  1948 
Layefsky  moved  out  of  the  property  and  left  Snider  in  possession. 
Snider  was  present  in  court,  said  by  defendants’  counsel  to  be 
under  subpoena ^ but  he  was  not  called  as  a witness  by  either  side. 

A man  by  the  name  of  Patsy  Adduono,  who  keeps  a pool-room 
in  North  Bay,  testified  that  on  the  night  of  the  1st  July  1948 
(24  hours  before  the  fire  took  place)  at  the  request  of  Snider  he 
drove  Snider  and  a woman  to  Sudbury  some  time  after  12  o’clock 
midnight.  He  drove  Snider  to  1158  Fisher  Street,  and  he  and 
Snider  and  the  woman  went  into  the  house,  picked  up  their  lug- 
gage, brought  it  out  and  put  it  in  the  car.  Then  Snider  went  back 
to  lock  up,  and  when  they  left  all  the  lights  had  been  turned  off 
and  the  house  was  left  presumably  locked  and  in  darkness. 

Adduono  says  they  dropped  the  woman  off  at  a place  near  the 
station  in  Sudbury,  and  then  he  drove  to  the  Coulson  Hotel,  where 
Snider  registered.  The  manager  of  the  Coulson  Hotel  was  called 
and  produced  the  hotel  records  showing  that  Snider  had  regis- 
tered at  the  Coulson  Hotel  at  about  2.55  a.m.  on  1st  July  1948, 
and  remained  registered  in  the  hotel  until  7th  July.  Snider  was 
known  to  the  manager,  who  saw  him  at  intervals  in  the  hotel 
during  the  next  few  days.  There  is  no  evidence  whatever  that 
Snider  was  in  North  Bay  at  any  material  time,  much  less  at  1158 
Fisher  Street,  after  he  registered  at  the  Coulson  Hotel  in  Sudbury. 
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After  the  fire  took  place  the  plaintiffs  engaged  a solicitor  to 
look  after  their  interests.  This  solicitor  wrote  to  one  Rudolph  ^ 
Picherack,  an  adjuster  who  had  been  engaged  by  the  defendant  j 
company  to  investigate  the  fire  and  adjust  the  loss.  In  the  letter, 
which  is  dated  28th  September  1948,  the  solicitor  pointed  out  | 

that  the  plaintiffs  were  prepared  to  submit  proof  of  loss.  The  i 

adjuster,  who  was  a witness  and  admitted  that  he  had  been  en-  I 

gaged  to  adjust  the  loss  on  behalf  of  the  insurance  company,  and  j 

had  fully  investigated  it,  did  not  answer  the  solicitor’s  letter.  | 

For  some  reason  which  is  not  clear  from  the  evidence,  nothing  j 

was  done  until  the  solicitor  again  wrote  on  the  10th  February  | 

1949,  asking  that  he  be  supplied  with  proof  of  loss  forms.  It  was  ^ 
proved  in  evidence  that  this  letter  was  duly  posted,  and  although 
the  insurance  adjuster  does  not  deny  that  he  received  the  letter,  j 

he  says  it  never  came  to  his  attention,  if  it  was  received  by  his  | 

office.  No  proof  of  loss  forms  were  supplied  by  the  insurance  j 

company  until  the  plaintiffs’  solicitor  wrote  on  the  24th  June  ; 

1949,  in  response  to  which  proof  of  loss  forms  were  furnished  | 

on  the  27th  June  1949,  and  were  filed  with  the  defendant  com-  i 

pany’s  adjuster  on  the  27th  June  1949.  The  writ  of  summons  I 

was  issued  by  the  plaintiffs  on  29th  June  1949.  j 

The  premises  were  damaged  to  the  extent  of  $2,298.50.  The 
plaintiffs  seek  to  recover  that  amount  from  the  defendant  insur- 
ance company,  and  against  the  defendant  Snider  they  ask  for  a 
declaration  that  the  moneys  payable  under  the  insurance  policy 
to  the  extent  of  the  loss  are  payable  to  the  plaintiffs.  The  insur-  ; 

ance  company  resists  the  claim  of  the  plaintiffs,  firstly,  on  the  I 

ground  that  an  unpaid  vendor  who  is  named  as  payee  in  the  j 

insurance  policy  has  no  right  to  sue;  secondly,  that  the  action  is  I 

premature  because  the  proof  of  loss  was  not  filed  until  the  27th 
June  1949  and  the  action  was  commenced  two  days  later;  thirdly, 
that  in  any  event  the  proof  of  loss  was  not  filed  by  the  assured, 
and  there  is  no  evidence  before  the  Court  which  would  entitle 
the  plaintiffs,  or  either  of  them,  to  file  proof  of  loss  on  behalf  of 
the  assured;  fourthly,  the  premises  were  insured  as  a private 
dwelling-house  and  they  were  not  used  for  that  purpose;  that 
Snider  and  Layefsky  were  the  assured  and  not  the  plaintiffs; 
fifthly,  that  the  premises  were  set  on  fire  by  Snider,  therefore, 
the  insurance  company  has  a good  defence  against  him,  and  any 
defence  which  is  good  against  Snider  is  good  as  against  the  j 
plaintiffs. 
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The  plaintiffs  contend  that  the  defendant  company  violated 
the  provisions  of  The  Insurance  Act,  R.S.O.  1937,  c.  256,  in  not 
supplying  the  plaintiffs  with  proof  of  loss  forms  as  requested, 
and  as  it  was  the  insurance  company’s  duty  to  do,  and,  therefore, 
the  Court  should  hold  that  the  insurance  company  had  waived 
the  filing  of  proof  of  loss,  and  because  of  its  breach  of  the  statute 
the  defendant  company  is  not  now  entitled  to  rely  on  the  lack  of 
proof  of  loss.  The  plaintiffs  rely  on  the  fact  that  the  defendants 
did  not  plead  s.  95(1)  of  The  Insurance  Act  or,  in  other  words, 
the  defendants  did  not  specifically  plead  that  the  action  is  barred 
because  of  failure  to  file  proof  of  loss  at  least  60  days  before  the 
issue  of  the  writ.  The  plaintiffs  say  that  there  is  no  evidence — 
that  is  to  say,  there  is  no  admissible  evidence — that  the  premises 
were  used  for  gambling,  bootlegging  or  for  any  purpose  other 
than  a dwelling-house. 

The  Fire  Marshal  for  Ontario  investigated  the  fire  and  his 
investigation  makes  it  clear  beyond  doubt  that  the  fire  was  of 
incendiary  origin,  but  there  is  no  evidence,  except  suspicion,  that 
the  fire  was  set  by  Snider.  It  is  clear  that  he  was  in  occupation 
of  the  premises  up  until  shortly  after  12  o’clock  on  the  morning 
of  1st  July.  The  Fire  Marshal  took  a statem.ent  from  Snider,  in 
fact  he  took  two  statements.  I admitted  these  statements  subject 
to  objection.  There  is  nothing  in  the  statements  which  helps  the 
defendant  company  to  prove  that  Snider  set  the  place  on  fire. 
There  is  an  admission  in  the  first  statement  made  by  Snider  that 
the  premises  had  been  used  for  bootlegging,  gambling  and  “resort 
purposes”.  Whether  that  statement  made  by  Snider  is  binding 
on  the  plaintiffs  depends  upon  the  question  whether  any  defence 
that  the  insurance  company  has  avaliable  to  it  against  Snider  is 
good  as  against  the  plaintiffs. 

The  plaintiffs,  I think,  are  persons  designated  or  appointed, 
to  whom  or  for  whose  benefit  the  insurance  money  is  payable  and 
are  therefore  beneficiaries  entitled,  aside  from  other  considera- 
tions, to  sue  in  their  own  names  by  virtue  of  ss.  95(2)  and  1(8) 
of  The  Insurance  Act.  Moreover,  I think  they  stand,  as  regards 
the  insurance  company,  in  the  same  position  as  a mortgagee  to 
whom  loss  is  payable  when  there  is  no  mortgage  clause  and  no 
agreement  between  the  mortgagee  and  the  insurance  company. 
So  I think  they  are  entitled  to  sue  in  their  own  names  and  entitled 
to  enforce  payment  to  the  extent  of  their  interest:  Agricultural 
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Savings  and  Loan  Company  v.  Liverpool  and  London  and  Globe  ; 
Insurance  Company  (1901),  3 O.L.R.  127  (reversed  on  other  * 
grounds,  33  S.C.R.  94) ; Haslem  v.  The  Equity  Fire  Insurance  Co. 
(1904),  8 O.L.R.  246.  i 

I am  satisfied  on  the  evidence  that  the  fire  was  of  incendiary  ' 
origin,  but  I am  not  satisfied  that  the  assured  Snider  set  the  ; 

premises  on  fire.  I think  that  before  I can  be  so  satisfied  I must  : 

find  that  the  facts  admit  of  no  other  explanation.  It  seems  to  me  ' 
that  many  other  explanations  are  open:  see  Rothstein  v.  Sentinel 
Fire  Insurance  Co.,  73  Que.  S.C.  447,  2 I.L.R.  649,  [1936]  1 ^ 

D.L.R.  310.  j 

As  I have  said,  the  defendant  called  evidence  to  show  that  j 
Snider  left  the  premises  in  the  early  morning  of  1st  July.  There 
is  no  evidence  that  he  ever  returned  to  North  Bay.  There  are  some  j 
very  suspicious  circumstances.  All  personal  clothing  had  been  j 
removed,  but  not  bedding,  bed-clothes  or  furniture.  When  the  1 
inspector  appointed  by  the  Fire  Marshal  examined  Snider  under 
oath,  Snider  first  made  a statement  in  writing  that  a friend  took 
him  to  Sudbury  and  he  did  not  wish  to  divulge  his  name.  Two 
days  later  he  made  a further  statement  to  the  effect  that  it  was  a j 

man  from  Sudbury,  and  in  the  meantime  he  had  gone  to  the  I 

witness  Adduono  and  asked  him  not  to  disclose  his  part  in  the  j 
flight  to  Sudbury.  Adduono  temporarily  obliged,  then  changed  | 
his  mind  and  disclosed  that  it  was  he  who  had  driven  Snider  and  | 
his  lady  friend  to  Sudbury  24  hours  before  the  fire.  ; 

In  Snider’s  first  statement  he  stated:  “Our  business  was 
gambling  with  a little  bootlegging  and  resort  business  on  the 
side.’’  I think  that  a fair  inference  is  that  by  that  statement  Snider 
was  saying  that  the  business  spoken  of  was  carried  on  in  the 
insured  premises,  not  elsewhere.  The  evidence  of  the  statement 
made  by  Snider  to  the  Fire  Marshal’s  inspector  was  introduced 
subject  to  the  plaintiffs’  objection.  I think  the  admissions  made 
by  Snider  to  the  inspector  for  the  Fire  Marshal  are  evidence 
against  the  plaintiffs. 

The  clause  in  the  policy  which  makes  the  loss  payable  to  the 
Coleman  estate  in  no  way  makes  the  plaintiffs  the  assured.  It 
in  no  way  insures  the  plaintiffs  for  the  amount  of  the  purchase 
price  remaining  unpaid,  although  it  does  authorize  the  company 
to  pay  the  loss  to  them : Staddon  v.  Liver pool-Manitoba  Assurance 
Co.  (1918),  44  O.L.R.  355,  47  D.L.R.  473.  Any  breach  of  the 
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conditions  of  the  policy  by  the  purchaser  made  it  void  as  against 
the  plaintiffs  as  unpaid  vendors:  Livingstone  v.  The  Western 
Assurance  Company  (1869),  16  Gr.  9.  And  the  plaintiffs’  right 
to  recover  depended  on  the  existence  of  a claim  by  the  assured 
on  the  policy,  enforceable  against  the  insurance  company;  and 
was  liable  also  to  be  defeated  as  the  claim  of  the  assured  would 
be  by  any  breach  on  his  part  of  the  conditions  of  the  policy  which 
rendered  the  policy  void.  I have  decided  that  I must  admit 
Snider’s  statements  because  the  plaintiffs  are  in  privity  with 
Snider.  They  are  identified  in  interest:  Phipson  on  Evidence, 
8th  ed.  1942,  p.  224;  Woolway  v.  Rowe  (1834)  1 Ad.  & El.  114, 
110  E.R.  1151.  I find  as  a fact  that  the  use  of  the  premises  for 
gambling  and  bootlegging,  apart  from  the  “resort”  business,  con- 
stituted a material  change  in  the  risk  not  communicated  to  the 
defendant:  Kozlik  v.  Northern  Assurance  Company,  [1940] 
O.W.N.  21,  7 I.L.R.  43,  [1940]  1 D.L.R.  710;  Ross  v,  Scottish 
Union  and  National  Insurance  Company  (1918),  58  S.C.R.  169, 
46  D.L.R.  1.  Anyone  with  any  experience  in  human  conduct 
knows  that  premises  occupied  by  persons  carrying  on  a gambling 
den  in  combination  with  bootlegging  and  a “resort”  business,  even 
if  a “resort”  business  did  not  mean  a common  bawdy  house,  as 
the  defence  argued  it  did,  are  a much  more  hazardous  risk  than 
the  same  premises  used  as  a quiet  residential  property.  This  case 
is  not  the  same  as  London  and  Western  Trust  Co.  v.  Canadian 
Fire  Insurance  Co.  (1906),  13  O.L.R.  540,  affirmed  (1908),  16 
O.L.R.  217.  There  the  change  in  the  use  of  the  premises  was 
brought  about  not  by  the  assured,  as  here,  but  by  a tenant  with- 
out the  knowledge  of  the  assured. 

The  proofs  of  loss  were  not  filed  by  the  plaintiffs  until  27th 
June  1949,  and  action  was  commenced  two  days  later.  It  is  argued 
by  the  plaintiffs  that  it  would  have  been  an  idle  ceremony  to  have 
submitted  proofs  of  loss  to  the  defendant  company  because  they 
had  fully  investigated  the  facts  immediately  after  the  fire,  and 
because  they  repudiated  liability.  This  argument  was  based  on 
the  case  of  Battle  v.  Fidelity  and  Casualty  Co.  of  New  York 
! (1923),  54  O.L.R.  24,  affirmed  (1924),  55  O.L.R.  330.  In  that 
I case  there  was  considerable  correspondence  between  the  insurer 
and  the  assured’s  solicitors  in  which  the  insurer  in  writing  denied 
! liability.  In  the  case  at  bar,  the  defendant  company  did  nothing 
either  to  admit  or  to  deny  liability.  One  cannot  say  what  they 


560 


Ontario  Reports. 


[1950J 


would  have  done  had  they  been  confronted  with  proof  of  loss 
within  the  required  time.  It  is  further  argued  that  I should  exer- 
cise my  discretion  under  s.  109  of  The  Insurance  Act  and  relieve 
against  the  forfeiture  which  must  result  from  the  failure  to  file 
the  proofs  of  loss.  In  the  view  I take,  that  there  was  a material 
change  in  the  risk  brought  about  by  the  assured  which  binds 
these  innocent  plaintiffs,  it  is  not  necessary  for  me  to  find  that  I 
should  relieve  against  forfeiture  and  it  would  be  pointless  for 
me  to  do  so. 

I believe  the  evidence  of  the  inspector  appointed  by  the  Fire 
Marshal  that  Snider  made  the  admission  referred  to.  In  my  view, 
therefore,  the  policy  was  avoided,  and  the  action  must  be  dis- 
missed with  costs. 

Action  dismissed  with  costs. 

Solicitors  for  the  plaintiffs:  Little  d Gouldy  North  Bay. 

Solicitors  for  the  defendant  company:  Erichsen-Brown  d 
Leal,  Toronto. 

Solicitor  for  the  defendant  Snider:  George  E.  Wallace, 

North  Bay. 
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Rex  V*  Blackstock* 

Criminal  Law — Habitual  Criminals — Procedure — Sufficiency  of  Notice 
to  Accused — Particularity  Required — The  Criminal  Code,  R.S.C. 
1927,  c.  36,  Part  X(A),  as  enacted  by  1947,  c.  55,  s.  18 — Proof  of 
Previous  Convictions — The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59, 
s.  23 — The  Criminal  Code,  s.  982 — Indeterminate  Sentence — The 
Prisons  and  Reformatories  Act,  R.S.C.  1927,  c.  163. 

It  is  not  sufficient,  in  a notice  under  s.  575C  of  The  Criminal  Code,  as 
enacted  in  1947,  to  state  that  the  grounds  upon  which  it  is  intended 
to  found  a charge  of  being  a habitual  criminal,  in  addition  to  the 
previous  convictions  of  the  accused,  are  “your  criminal  habits  and 
mode  of  life,  [and]  that  you  are  leading  persistently  a criminal  life”. 
The  most  important  element  in  the  charge  of  being  a habitual  crimi- 
nal is  that  the  accused  is  leading  persistently  a criminal  life,  and 
this  cannot  therefore  be  set  forth  as  a ground,  since  it  gives  the 
accused  no  information  whatever  as  to  what  he  may  be  called  upon 
to  meet  at  the  trial.  Although  the  evidence  to  be  adduced  need  not 
be  stated  in  the  notice,  the  grounds  to  be  relied  on  must  be  stated  in 
a real  and  substantial  form,  and  it  is  not  sufficient  merely  to  state 
in  the  words  of  the  statute  that  the  prosecution  intends  to  prove 
what  the  statute  requires.  Rex  v.  Turner,  [1910]  1 K.B.  346  at  360-1, 
applied. 

There  may  be  cases  where  the  mere  setting  out  of  the  previous  con- 
victions may  in  itself  be  the  statement  of  a sufficient  ground  for  finding 
the  accused  to  be  a habitual  criminal,  where  the  convictions  are  for 
crimes  showing  a scheme  and  deliberate  and  systematic  prepara- 
tion, and  similar  crimes  are  again  committed  soon  after  the  accused’s 
release  from  prison.  Rex  v.  Everitt  (1911),  6 Cr.  App.  R.  267,  re- 
ferred to.  But  this  rule  cannot  be  relied  upon  where  the  prosecu- 
tion goes  outside  the  three  previous  convictions  and  adduces  other 
evidence  to  show  a persistently  criminal  life,  and  the  trial  judge 
clearly  relies  on  that  other  evidence. 

The  three  previous  convictions  mentioned  in  s.  575C(l)(a)  must  be 
strictly  proved,  although  more  latitude  is  allowed  with  respect  to 
the  proof  of  other  convictions.  Rex  v.  Turner,  supra;  Rex  v.  Franklin 
(1909),  3 Cr.  App.  R.  48;  Rex  v.  Chatway  and  Howard  (1910),  5 Cr. 
App.  R.  151,  agreed  with.  But  it  is  not  necessary  that  even  the  three 
convictions  be  proved  in  accordance  with  either  s.  23  of  The  Canada 
Evidence  Act  or  s.  982  of  The  Criminal  Code,  since  neither  of  those 
sections  provides  for  an  exclusive  method  of  proving  previous  con- 
victions. 

An  appeal  from  a conviction  as  a habitual  criminal. 

24th  and  25th  January  1950.  The  appeal  was  heard  by 
Laidlaw^  Hogg  and  Aylesworth  JJ.A. 

Norman  Borins , K.C.,  for  the  accused,  appellant:  The  notice 
given  us  in  purported  compliance  with  s.  575C(4)  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  as  enacted  by  1947,  c.  55,  s.  18,  was 
defective  in  that  the  “other  grounds”  were  not  stated  with 
sufficient  particularity.  Merely  referring  to  “criminal  habits  and 
mode  of  life”  is  not  enough,  nor  is  there  sufficient  particularity 
about  the  general  allegation  that  we  are  “leading  persistently  a 
criminal  life”:  Rex  v.  Fawcett  (1910),  5 Cr.  App.  R.  91.  The 
wording  of  this  notice  does  not  enable  us  to  know  what  part  of 
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the  accused’s  past  life  is  to  be  attacked;  he  may  have  to  meet  ; 
evidence  as  to  any  part  of  his  adult  life.  In  fact,  evidence  was  ' 
given  here  that  could  not  have  been  anticipated  from  the  notice : | 

Rex  V.  Moran  (1910),  5 Cr.  App.  R.  219;  Archbold,  Criminal  ; 
Pleading,  Evidence  and  Procedure,  31st  ed.  1943,  pp.  1459  et  seq.;  ' 

Rex  V.  Wilcock  (1921),  16  Cr.  App.  R.  91  at  97.  I 

■| 

2.  The  previous  convictions  were  not  described  in  the  notice  I 
with  sufficient  particularity  or  in  accordance  with  the  rules  laid 
down  in  Rex  v.  Luft,  [1948]  2 W.W.R.  225,  91  C.C.C.  294,  6 C.R.  j 
180,  [1948]  3 D.L.R.  680. 

3.  There  were  improper  references  during  the  trial  to  con-  | 
victions  not  set  out  in  the  notice.  I agree  that  three  convictions  ii 
in  the  notice  would  be  enough,  but  that  the  Crown  may  allege  as 
many  as  it  likes.  But  it  is  limited  on  the  hearing  to  the  convic-  | 
tions  expressly  alleged:  Rex  v.  Turner,  [1910]  1 K.B.  346,  3 Cr.  j 
App.  R.  103;  Rex  v.  Waller,  [1910]  1 K.B.  364,  3 Cr.  App.  R.  213, 
Rex  V.  Moran,  supra;  Rex  v.  Heron  (1913) , 9 Cr.  App.  R.  29  at  31. 

4.  The  Crown  failed  to  prove,  as  it  was  required  to  do,  that  i 

the  accused  led  a persistently  criminal  life  down  to  the  time  of  ! 
his  arrest  on  the  primary  charge : Rex  v.  Turner,  supra.  j 

5.  There  was  no  proper  proof  of  age,  to  show  that  the  pre-  ; 
vious  convictions  had  been  made  after  the  accused  became  18 
years  of  age. 

6.  The  previous  convictions  were  not  properly  proved.  | 
Certificates  were  admitted  in  evidence,  but  they  did  not  bear  the  j 
seal  of  the  Court,  and  were  therefore  not  in  compliance  with  s.  j 
23  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59. 

7.  As  to  the  sentence — Section  575B  authorizes  a sentence  of 

detention  “in  a prison  for  an  indeterminate  period”,  but  such  a | 
sentence  cannot  legally  be  imposed.  There  is  no  provision  in  The  | 
Penitentiary  Act,  1939  (Can.),  c.  6,  s.  46,  for  an  indeterminate  | 
term  in  a penitentiary,  and  the  sentence  cannot  be  justified  under  | 
The  Prisons  and  Reformatories  Act,  R.S.C.  1927,  c.  163,  because  j 
that  requires  both  a definite  term  and  an  indeterminate  term  ! 
following  it.  ; 

N.  L.  Mathews,  K.C.,  for  the  Attorney-General,  respondent  | 
(dealing  with  the  appellant’s  points  in  order) : ,| 

1.  Our  evidence  as  to  character  and  repute  was  admissible,  | 
apart  from  anything  in  the  notice,  by  s.  575D.  There  is  nothing 
in  s.  575C  that  says  that  we  must  do  more  than  specify  the 
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previous  convictions  and  the  “other  grounds”  on  which  we  rely. 
We  have  specified  the  grounds,  but  not  the  evidence  to  be  ad- 
duced in  support  of  them.  [Aylesworth  J.A.:  That  the  accused 
is  leading  persistently  a criminal  life  is  not  a ground,  but  an 
element  of  his  being  a habitual  criminal.  What  you  are  required 
to  specify  is  surely  the  grounds  on  which  you  rely  to  prove  that 
he  is  leading  such  a life.]  The  whole  purpose  of  the  notice  is  that 
the  accused  may  have  what  information  he  needs  to  prepare  his 
defence.  If  it  was  insufficient  in  this  respect,  surely  the  defence 
might  have  applied  for  particulars.  [Aylesworth  J.A.:  I sug- 
gest that  it  may  be  more  than  that,  and  that  a proper  notice  may 
be  the  foundation  for  the  whole  proceedings.  If  so,  it  is  for 
Crown  counsel  to  see  that  the  notice  is  proper.] 

Even  if  the  notice  is  defective,  the  indictment  is  not  vitiated, 
and  at  most  the  situation  is  that  evidence  was  improperly  ad- 
mitted at  the  trial.  The  question  then  arises  whether,  apart 
from  any  of  that  evidence,  there  was  enough  evidence,  as  to 
which  no  objection  could  be  taken,  to  support  the  conviction. 
I submit  that  there  was  such  evidence,  and  that  the  appeal 
should  be  dismissed  under  s.  1014(2)  of  The  Criminal  Code,  or 
at  most  a new  trial  should  be  ordered : Archbold,  op.  cit.,  p.  1465. 

If  we  had  omitted  from  the  notice  everything  but  the  pre- 
vious convictions,  it  would  have  been  a valid  notice,  and  there- 
fore the  only  mistake  was  in  admitting  at  trial  evidence  of 
matters  not  sufficiently  set  out  in  the  notice.  If  we  had  proved 
in  chief  nothing  but  the  previous  convictions,  and  the  accused 
had  then  tendered  (as  he  did)  evidence  of  good  conduct,  we 
could  then  have  called  our  other  evidence  in  rebuttal : Tremeear’s 
Criminal  Code,  5th  ed.  1944,  p.  1224;  Rex  v.  Tyman  and  Carson, 
17  Sask.  L.R.  38,  39  C.C.C.  409,  [1923]  2 W.W.R.  59,  [1923]  4 
D.L.R.  513.  The  accused  cannot  be  prejudiced  by  the  fact  that 
the  evidence  was  given  in  chief  rather  than  in  rebuttal,  because 
he  was  thus  given  an  opportunity  to  meet  it.  Therefore,  even 
if  there  was  an  irregularity,  the  whole  matter  comes  within  s. 

1 1014(2).  [Aylesworth  J.A.:  But  is  that  the  test?  You  put 

I the  accused  on  notice  as  to  the  ground  on  which  you  proposed 
’ to  rely,  viz.,  his  “criminal  habits  and  mode  of  life”,  etc.  How  can 
! the  fairness  of  the  trial  be  tested  by  considering  what  might  have 
happened  if  another  course  had  been  followed?]  The  15  previous 
, convictions,  with  nothing  more,  would  have  been  enough. 
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[Aylesworth  J.A.:  If  you  proposed  to  rely  solely  on  the  con-  ^ 

victions,  should  you  not  have  said  so  in  the  notice?]  I submit  not.  | 

As  to  the  power  of  the  Court  to  order  a new  trial,  I refer  to  | 
Tremeear,  op.  cit.,  p.  1316;  Rex  v.  Fialka,  [1934]  O.W.N.  678,  62  ; 
C.C.C.  389  at  394,  [1925]  1 D.L.R.  394;  Rex  v.  Collier  (1919),  | 
46  O.L.R.  351,  32  C.C.C.  327  at  330,  50  D.L.R.  735;  Bouchard  v.  | 
The  King  (1947),  4 C.R.  4 at  8.  I 

2.  In  Rex  v.  Luft,  supra,  not  even  the  place  of  conviction  ' 
was  given  in  the  notice,  whereas  here  sufficient  particulars  were  j 
given  to  prevent  any  possibility  of  the  accused  being  misled.  ! 

3.  A certificate  of  a conviction  not  set  out  in  the  notice  was  I 
put  in,  but  only  for  the  purpose  of  proving  the  age  of  the  accused,  ! 
which  I thought,  at  that  time,  we  might  have  difficulty  in  prov-  |' 
ing  . [Aylesworth  J.A.:  The  question  is  whether  you  can  give 
evidence,  for  any  purpose,  of  a conviction  not  set  out  in  your 
notice.]  I submit  we  can,  for  this  limited  purpose.  [Laidlaw 
J.A.:  But  there  are  very  stringent  provisions  as  to  the  notice  i 
to  be  given  of  the  previous  convictions.]  Those  refer,  in  my  j 
submission,  only  to  the  three  previous  convictions  required  by  | 
s.  575C. 

6.  The  certificates  of  previous  convictions  are  precisely  in  I 
accordance  with  s.  982  of  The  Criminal  Code.  I did  not  rely  on 
s.  23  of  The  Canada  Evidence  Act. 

Norman  Borins,  K.C.,  in  reply:  The  previous  convictions  | 
alone  would  not  have  been  sufficient,  under  s.  575C(1)  (a).  In  ! 
any  case,  if  the  prosecution  is  asking  the  Court  to  find  that  the  j 
accused  is  leading  persistently  a criminal  life  from  the  mere  fact  i 
of  his  previous  convictions,  it  must  say  so  in  the  notice.  The  j 
trial  judge  clearly  relied  on  more  than  the  previous  convictions,  j 
so  it  cannot  be  said  that  he  would  “inevitably”  have  come  to  the  ! 
same  conclusion  if  that  evidence  had  not  been  given.  As  to  the  ] 
applicability  of  s.  1014(2) , I refer  to  Northey  v.  The  King,  [1948] 
S.C.R.  135,  91  C.C.C.  193,  5 C.R.  386,  [1948]  3 D.L.R.  145;  Rex  ! 
V.  Triffitt  (1938),  26  Cr.  App.  R.  169. 

We  did  not  put  in  evidence  of  good  character  as  such,  but 
only  called  witnesses  to  meet  the  Crown’s  allegation  that  we 
were  leading  persistently  a criminal  life. 

Cur.  adv.  vult. 

21st  June  1950.  The  judgment  of  the  Court  was  delivered  by 

Aylesworth  J.A.: — ^This  is  an  appeal  from  appellant’s  con- 
viction as  a habitual  criminal  by  His  Honour  Judge  Shea  in  the 
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County  Court  Judges’  Criminal  Court  of  the  County  of  York. 
The  first  of  the  main  grounds  of  appeal  against  conviction  is  the 
insufficiency  of  the  notice  of  trial  in  that  it  did  not  set  out  suffici- 
ently for  the  information  of  the  appellant  the  “other  grounds” 
upon  which  it  was  intended  to  found  the  charge,  omitted  mention 
entirely  of  one  conviction  which  it  was  sought  to  prove  against 
the  appellant  and  insufficiently  set  out  the  other  convictions 
against  appellant  relied  upon  by  the  prosecution;  the  second 
main  ground  is  that  the  convictions  relied  upon  were  not  suffici- 
ently proved,  particularly  as  to  the  strict  proof  required  of  at 
least  three  previous  convictions  for  an  indictable  offence  for 
which  appellant  was  liable  to  at  least  five  years’  imprisonment: 
see  s.  575C(1)  (a)  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  as 
enacted  by  1947,  c.  55,  s.  18.  There  is  also  an  appeal  against 
sentence. 

Part  X(A)  of  The  Criminal  Code,  “Habitual  Criminals”,  first 
was  introduced  into  our  criminal  law  in  1947  and  there  are  as 
yet  few  reported  relevant  decisions.  This  legislation,  however, 
obviously  is  taken  from  ss.  10  to  16  inclusive  of  the  English 
Prevention  of  Crime  Act,  1908,  8 Edw.  VII,  c.  59,  and  in  many 
material  particulars  is  almost  identical  therewith.  The  consider- 
able number  of  decisions  arising  out  of  the  English  legislation 
have  greatly  clarified  the  interpretation  and  application  thereof 
and  enunciate  the  principles  by  which  our  Courts  should  be 
governed  in  charges  brought  under  this  new  addition  to  our  Code, 

I deal  first  with  the  attack  made  upon  the  notice  of  trial,  but 
before  doing  so  it  will  be  convenient  to  quote  in  part  from  s.  575C 
and  from  the  notice  itself. 

Section  575C(l)(a)  reads  as  follows: 

“A  person  shall  not  be  found  to  be  a habitual  criminal  unless 
the  judge  or  jury  as  the  case  may  be,  finds  on  evidence, 

“(a)  that  since  attaining  the  age  of  eighteen  years  he  has 
at  least  three  times  previously  to  the  conviction  of  the  crime 
charged  in  the  indictment,  been  convicted  of  an  indictable  offence 
for  which  he  was  liable  to  at  least  five  years’  imprisonment, 
whether  any  such  previous  conviction  was  before  or  after  the 
commencement  of  this  Part,  and  that  he  is  leading  persistently 
a criminal  life;” 

Subs.  (4)  (b)  of  this  section  reads: 

“(4)  A person  shall  not  be  tried  on  a charge  of  being  a 
habitual  criminal  unless 
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“(5)  not  less  than  seven  days’  notice  has  been  given  by  the 
proper  officer  of  the  court  by  which  the  offender  is  to  be  tried  i 
and  the  notice  to  the  offender  shall  specify  the  previous  con-  ' 
victions  and  the  other  grounds  upon  which  it  is  intended  to  ' 
found  the  charge.” 

The  first  two  paragraphs  of  the  notice  of  trial  read : ; 

“Take  notice  that  by  the  indictment  charging  you  with  pos- 
session of  Diacetylmorphine  and  possession  of  a derivative  of  ; 
Morphine  other  than  Apomorphine,  respectively,  contrary  to 
Section  4(1)  (d)  of  the  Opium  and  Narcotic  Drug  Act,  1929,  and  ! 
amendments  thereto,  you  are  also  charged  with  being  a habitual 
criminal  and  that  your  trial  on  both  charges  will  take  place  in  | 
the  General  Sessions  of  the  Peace  at  the  City  Hall,  Toronto,  on  I 
Wednesday,  October  19th,  1949,  or  so  soon  thereafter  as  your 
case  be  heard. 

“And  further  take  notice  that  the  grounds  upon  which  it  is 
intended  to  found  the  charge  of  being  a habitual  criminal  are 
your  criminal  habits  and  mode  of  life,  that  you  are  leading  per-  j 
sistently  a criminal  life,  and  that  you  have  been  convicted  of  the  | 
following  offences,  namely:”  (the  balance  of  the  notice  pur-  j 
ports  to  state  the  numerous  previous  convictions).  | 

It  will  be  seen  at  once  that  in  order  to  found  the  charge  of  ■ 
being  a habitual  criminal,  at  least  three  previous  convictions  of  | 
the  nature  mentioned  in  s.  575C  must  be  proved  against  the  | 
accused,  that  these  convictions  occurred  since  the  accused  at-  | 
tained  the  age  of  18  years  and  that  the  accused  is  leading  per-  | 
sistently  a criminal  life.  The  notice  served  upon  the  appellant  ' 
places  the  charge  against  him  upon  three  grounds,  or  alleged  ; 
grounds,  namely,  the  accused’s  criminal  habits  and  mode  of  life,  j 
that  he  is  leading  persistently  a criminal  life,  and  that  there  were  j 
several  previous  convictions  against  him.  The  most  important  | 
element  of  the  charge,  namely,  that  the  appellant  is  “living 
persistently  a criminal  life”,  is  thus  stated  as  a ground.  This  is 
wholly  ineffective  to  place  the  accused  upon  any  notice  what- 
soever as  to  what  he  may  be  called  upon  to  meet  at  his  trial. 
“Criminal  habits  and  mode  of  life”  is  to  my  mind  equally  in- 
effective; nothing  short  of  the  fulfilment  of  an  impossible  task 
by  the  accused  would  ensure  adequate  preparation  by  him  to 
meet  the  evidence  which  might  possibly  be  adduced  against  him 
under  such  an  alleged  ground.  It  is  manifestly  absurd  to  leave  an  j 
accused  person  under  the  necessity  of  preparing  for  an  attack 
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upon  any  one  or  more  of  the  incidents  of  his  lifetime  with  no 
intimation  whatsoever  of  which  incident  or  incidents  might  be 
relied  upon  to  support  the  charge.  In  the  leading  case  of  Rex  v. 
Turner,  [1910]  1 K.B.  346,  3 Cr.  App.  R.  103,  Channell  J.,  in  de- 
livering the  judgment  of  the  Court,  laid  down  the  principle,  re- 
peatedly affirmed  since,  upon  which  the  sufficiency  or  insufficiency 
of  a notice  of  trial  in  these  cases  is  to  be  determined.  At  pp.  360-1 
he  says: 

“The  Court  is  of  opinion  that  there  is  no  obligation  to  state 
in  the  notice  to  the  prisoner  the  evidence  which  is  to  be  given  to 
prove  that  he  is  leading  persistently  a dishonest  or  criminal  life. 
But  the  grounds  upon  which  it  is  intended  to  found  the  charge 
must  be  stated  in  a real  and  substantial  form.  It  would  not  be 
sufficient  to  say  in  the  notice  that  it  is  proposed  to  prove  that  the 
prisoner  is  leading  persistently  a dishonest  life  or  that  he  is 
leading  persistently  a criminal  life.  . . . The  grounds  upon  which 
it  is  intended  to  prove  that  the  prisoner  is  leading  persistently 
a dishonest  or  criminal  life  must  be  stated  in  a general  way  as 
grounds  of  proof,  but  not  as  evidence:  e.g.,  it  would  be  sufficient 
to  state  that  the  prisoner  is  a habitual  associate  of  thieves,  or 
that  he  is  doing  no  work  and  has  no  visible  means  by  which  he  is 
earning  an  honest  livelihood,  or  that  he  is  now  doing  the  very 
same  thing  that  he  did  years  ago  and  for  which  he  was  convicted. 
If  a person  committed  an  offence  immediately  he  obtained  his 
discharge  from  prison  it  would,  I think,  be  sufficient  for  the 
prosecution  to  insert  in  the  notice  a statement  to  the  effect  that 
‘You  are  charged  with  being  a persistent  criminal  because  the 
very  moment  you  came  out  of  gaol  you  committed  the  fresh 
i offence  that  you  are  now  charged  with.’  The  grounds  upon 
which  it  is  intended  to  rely  must  be  stated  in  a general  way,  and 
; it  is  not  sufficient  merely  to  state  in  the  words  of  the  statute  that 
the  prosecution  intends  to  prove  that  which  the  statute  says 
must  be  proved.” 

In  the  instant  case  evidence  was  led  to  the  effect  that  the 
appellant  had  been  associating  with  drug  addicts  and  with  an- 
other known  criminal  and  that  he  kept  upon  his  premises  certain 
, explosive  materials  commonly  used  in  the  “cracking”  of  safes, 
i which  he  is  said  to  have  stated  he  kept  because  “the  boys  around 
! town  need  a bit  of  nitro  for  a few  jobs”  and  that  he  “was  making 
' it  for  them”.  If  it  were  intended  to  rely  at  trial  upon  evidence 
of  this  sort,  then  the  notice  to  the  accused  might  well  have  con- 
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fronted  him  with  the  allegation  that  he  was  leading  persistently 
a criminal  life  “in  that  you  are  (a)  associating  with  criminals  and  i 
in  particular  with  drug  addicts,  (b)  that  you  are  making,  or 
keeping  in  your  possession  or  control,  explosive  materials  com-  < 

monly  used  in  safebreaking  and  for  such  use  by  yourself  or  ' 

others”,  or  such  allegations  could  have  followed  the  general  | 

allegation  as  particulars  of  the  accused’s  “criminal  habits  and  | 

mode  of  life”  which  were  being  relied  upon  to  found  the  charge.  ! 

I venture  the  opinion  that  a notice  so  drawn  would  have  been  a i 
statement  “in  a real  and  substantial  form”  of  the  grounds  which  | 
the  prisoner  had  to  meet.  j 

Nothing  more  need  be  said  concerning  the  insufficiency  of  the 
notice  actually  received  by  the  appellant  so  far  as  the  general 
allegations  made  against  him  are  concerned.  Mr.  Mathews,  how- 
ever, argued  that  even  if  the  notice  were  insufficient  as  to  the 
general  allegations,  which  he  did  not  concede,  the  previous  con- 
victions referred  to  in  the  notice,  which  far  exceed  three  in 
number,  were  in  themselves  a sufficient  ground  upon  which  to 
found  the  charge  of  being  a habitual  criminal  and  a sufficient 
statement  of  that  ground.  Undoubtedly  there  may  be  cases 
where  the  mere  setting  out  in  a notice  to  an  accused  person  of 
the  three  previous  convictions  required  by  the  statute,  let  alone 
a description  of  many  more  than  three,  may  in  itself  be  the 
statement  of  a sufficient  ground  where  such  convictions  have 
been  for  crimes  that  show  a scheme  and  deliberate  and  sys- 
tematic preparation  and  where  similar  crimes  are  again  com- 
mitted soon  after  release  from  prison:  Rex  v.  Everitt  (1911), 

6 Cr.  App.  R.  267.  But  that  is  not  this  case.  Without  deciding 
the  point,  I entertain  grave  doubts  as  to  whether  the  previous 
convictions  of  the  appellant  demonstrate  the  commission  of 
crimes  of  that  nature,  and  in  any  event  the  notice  here  and  the 
evidence  adduced  at  trial  were  not  so  restricted.  Obviously  the 
trial  judge  relied  upon  the  evidence  adduced  to  show  that  since 
the  appellant’s  release  from  prison  he  had  been  associating  with 
drug  addicts  and  another  known  criminal  and  had  in  his  posses- 
sion the  explosive  material  already  mentioned;  this  demon- 
strates, I think,  that  in  the  particular  circumstances  of  the  trial 
the  appellant’s  conviction  constituted  a miscarriage  of  justice. 

If  the  views  I have  already  expressed  are  correct,  then  | 
sufficient  has  been  shown  to  warrant  the  quashing  of  the  con-  i 
viction,  but  in  view  of  the  short  time  which  has  elapsed  since  | 
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the  enactment  of  Part  X(A)  of  the  Code,  I think  it  desirable  to 
comment  upon  certain  other  aspects  of  the  appeal. 

If  previous  convictions  are  to  be  relied  upon  in  a trial  upon 
the  charge  of  being  a habitual  criminal,  then  such  convictions 
ought  to  be  set  out  in  the  notice,  and  in  the  words  of  Ford  J.A. 
in  Rex  v,  Luft,  [1948]  2 W.W.R.  225  at  237,  91  C.C.C.  294,  6 
C.R.  180,  [1948]  3 D.L.R.  680:  '‘There  is  no  reason  why  there 

should  not  be  accuracy  in  giving  dates  of  convictions,  describing 
the  offences  and  specifying  the  court  of  trial.  How  much  loose- 
ness will  be  countenaced  may  well  vary  in  particular  cases. 
Indeed,  the  omission  of  the  sentences  imposed,  as  in  the  present 
case,  may  be  a factor  in  determining  the  sufficiency  of  the  notice 
especially  in  relation  to  the  question  of  whether  an  accused  is 
persistently  leading  a criminal  life.” 

I should  like  to  make  it  clear  that  in  my  view  the  impor- 
tance of  an  accurate  description  of  all  previous  convictions  relied 
upon  should  be  particularly  emphasized  with  respect  to  the  three 
such  convictions  to  which  reference  is  made  in  s.  575C(l)(a). 

Much  was  said  upon  the  hearing  of  the  appeal  as  to  the 
sufficiency  or  insufficiency  of  the  proof  of  all  or  any  of  the  con- 
victions. Mr.  Borins  contended  that  such  proof  must  be  made  in 
compliance  with  the  provisions  of  s.  23  of  The  Canada  Evidence 
Act,  R.S.C.  1927,  c.  59,  which  provides  a mode  for  the  proof  in 
any  of  our  courts  of  “any  proceeding  or  record  whatsoever”  of, 
in,  or  before  our  own  courts  or  those  of  other  countries.  Mr. 
Mathews  relies  upon  s.  982  of  The  Criminal  Code  itself,  which 
provides  a method  for  proof  of  previous  convictions.  Proof  of 
the  numerous  convictions  mentioned  in  the  notice  to  the  appel- 
lant was  sought  to  be  made  in  documentary  form  of  one  kind 
or  another.  Undoubtedly  upon  the  English  authorities,  which 
I adopt,  the  three  previous  convictions  which  are  mentioned  in 
s.  575C(1)  (a)  must  be  proved  strictly,  although  much  more 
latitude  is  allowed  with  respect  to  the  proof  of  convictions  not 
relied  upon  as  comprising  one  of  these  necessary  three:  see 
Rex  V.  Turner,  supra]  Rex  v.  Franklin  (1909),  3 Cr.  App.  R.  48; 
Rex  V,  Chatway  and  Howard  (1910) , 5 Cr.  App.  R.  151. 

Neither  s.  23  of  The  Canada  Evidence  Act  nor  s.  982  of  The 
Criminal  Code  provides  in  effect  that  proof  of  a previous  convic- 
tion, or  even  strict  proof,  may  only  be  made  as  provided  therein; 
s.  23  merely  says  that  evidence  of  a proceeding  or  record  “may 
be  made”  as  therein  provided,  while  s.  982  says  merely  that  a 
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certain  certificate  of  a previous  indictment  and  conviction,  or  a ; 
certain  copy  of  a summary  conviction  shall,  upon  proof  of  the  I 
identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  ] 
the  conviction.  j 

I think  it  quite  clear,  therefore,  that  even  with  respect  to  | 
proof  of  the  three  necessary  previous  convictions,  in  order  to 
found  the  charge,  any  method  by  which  these  three  may  be  ; 
proved  strictly  is  open  to  the  prosecution.  The  method  of  proof 
adopted  by  the  Crown  in  this  case  with  respect  to  those  convic-  ■ 
tions  identified  by  exhibits  3 to  8 inclusive,  would  appear  to  have  j 
been  in  compliance  with  s.  982  of  the  Code,  and  in  addition,  j 
evidence  was  led  within  the  provisions  of  that  section  identifying  I 
the  person  of  the  appellant.  As,  in  my  view,  a new  trial  should 
be  directed,  I consider  it  unnecessary  further  to  deal  with  the 
proof  or  attempted  proof  of  the  various  convictions  referred  to 
in  the  notice  served  upon  the  appellant.  j 

It  is  perhaps  desirable  to  make  certain  additional  comments  j 
with  respect  to  sentence  and  to  the  provisions  for  sentence  in  the  | 
new  legislation.  Part  X(A)  empowers  the  Court  under  s.  575B  ! 
to  “pass  a further  sentence  ordering  that  he  [the  habitual  | 
criminal]  he  detained  in  a prison  for  an  indeterminate  period”.  | 
(The  italics  are  my  own.)  The  legislation  in  this  respect  is  sub-  | 
stantially  different  from  the  English  legislation  which  provides  | 
for  a sentence  of  preventive  detention  for  a period  “not  exceed-  ! 
ing  ten  nor  less  than  five  years”.  Frequent  reference  is  made  in  | 
The  Prisons  and  Reformatories  Act,  R.S.C.  1927,  c.  163,  to  sen- 
tence for  an  indeterminate  period.  This  statute  makes  frequent 
reference  to  sentence  for  an  “indeterminate  period”,  “indefinite  j 
time”,  “indefinite  period”,  and  “indefinite  term”,  but  in  each  in- 
stance where  such  phrases  are  used  a maximum  period  is  fixed 
for  the  indeterminate  part  of  the  sentence.  Clearly  in  this  Act 
a sentence  for  an  “indeterminate  period”  is  considered  as  one  for 
a stated  maximum  of  time,  “indeterminate”  in  the  sense  that  the 
term  may  be  shortened  at  any  time  therein  in  the  discretion  of 
the  designated  authorities.  Our  own  Part  X(A)  of  The  Criminal 
Code  might  well  be  clarified  in  this  respect. 

Furthermore,  and  here  again  occurs  a substantial  change 
from  the  English  legislation,  s.  575G(1)  provides  that  the  sen- 
tence of  preventive  detention  “shall  take  effect  immediately  on 
the  conviction  of  a person  on  a charge  that  he  is  a habitual 
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criminal”.  In  view  of  this  provision,  it  might  not  be  out  of  place 
to  enquire  what  happens  to  the  sentence  imposed  upon  conviction 
for  the  primary  offence,  which  conviction  necessarily  must  take 
place  under  s.  575B.  In  the  English  legislation  the  situation  is 
clear;  the  sentence  of  preventive  detention  “shall  take  effect 
immediately  on  the  determination  of  the  sentence  of  penal  servi- 
tude [that  is,  the  sentence  on  conviction  for  the  primary 
offence].”  It  is  true  that  under  s.  575F  power  is  conferred  to 
commute  the  unexpired  sentence  to  one  of  preventive  detention, 
but  only  where  the  sentence  was  “to  imprisonment  of  five  years 
or  upwards”. 

I would  quash  the  conviction  and  direct  a new  trial,  leaving 
it  to  the  Crown  to  serve  a new  notice  of  trial  and  to  proceed 
with  a new  trial  as  it  may  be  advised. 

New  trial  ordered. 

Solicitors  for  the  appellant:  Croll  & Borins,  Toronto. 


[COURT  OF  APPEAL.] 

The  City  of  Toronto  v.  The  Ontario  Jockey  Club  Limited. 

Taxation — Municipal  Real  Property  Assessment — Assessment  of  Race- 
track Premises — Matters  to  be  Considered — Profits  of  Operation — 
The  Assessment  Act,  R.S.O.  1937,  c.  272,  ss.  l(i)(w),  4,  39(1),  39(3), 
(as  re-enacted  by  1946,  c.  3,  s.  7). 

A company  which  owned  a race-track  and  buildings  connected  therewith 
appealed  to  the  Ontario  Municipal  Board  against  the  assessment  of 
the  property.  It  endeavoured  to  show  the  unsuitability  of  the  land  for 
use  as  a race-track,  and  its  greater  value  if  used  for  some  other 
purpose.  It  sought  to  show  that  it  was  over-assessed  by  reference  to 
its  net  annual  profits,  and  by  a computation  on  that  basis,  its  wit- 
nesses taking  the  position  that  a fair  price  to  pay  for  the  property  as 
a race-track  could  be  arrived  at  by  averaging  the  net  annual  profits 
over  ten  years  and  capitalizing  that  average  sum  for  a period  of 
ten  years.  The  Board,  while  it  admitted  this  evidence,  refused  to 
permit  counsel  for  the  municipality,  in  cross-examination,  to  go  into 
the  matter  of  the  company’s  receipts  and  expenditures  and  net  profits. 
In  the  result,  the  Board  reduced  the  assessment  substantially. 

Held,  the  Board’s  decision  must  be  set  aside.  In  view  of  the  importance 
attached  by  the  company  to  the  evidence  afforded  by  its  average  net 
profits,  it  was  not  proper  that  the  municipality  should  have  been 
made  to  accept  the  company’s  own  statement  as  to  the  amount  of 
these  profits,  without  any  opportunity  to  check  them. 

The  action  of  the  Board  not  only  was  unfair  to  the  municipality  but 
was  a clear  breach  of  the  directions  of  s.  39(3)  of  The  Assessment 
Act,  as  re-enacted  in  1946.  The  carrying  on  of  the  race-track  at  a 
profit  clearly  affected  the  value  of  the  property  in  some  degree,  and 
it  was  impossible  to  say  in  how  great  a degree  without  the  informa- 
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tion  excluded  by  the  Board.  The  Board  did  not  find  what  the  actual  | 

value  of  the  land  with  buildings  was  when  used  as  a race-track,  and  i 

it  was  not  in  a position  to  say  what  that  value  was  because  it  had  j 

improperly  excluded  the  evidence.  Without  knowing  what  the  actual 
value  was  for  the  purposes  of  a race-track,  the  Board  had  simply  I 

ignored  that  value,  notwithstanding  the  fact  that  that  was  the  purpose  ! 

to  which  the  property  had  been  devoted  for  many  years.  | 

An  appeal  by  the  City  of  Toronto  from  a decision  of  the  I 
Ontario  Municipal  Board,  reducing  the  assessment  of  the  I 
respondent’s  premises  comprising  the  Woodbine  race-track  in  i 
Toronto.  i 

j 

12th  and  13th  December  1949,  30th  and  31st  January  and  j 
1st  February  1950.  The  appeal  was  heard  by  Robertson  C.J.O.  j 
and  Roach  and  Bowlby  JJ.A.  | 

D.  L.  McCarthy,  K.C.  {F.  W.  Fisher,  K.C.,  with  him),  for  the 
respondent:  We  have  a preliminary  objection,  in  that  we  submit 
that  no  appeal  lies  in  this  case.  There  are  only  two  questions 
involved,  viz.,  the  actual  value  of  the  land  and  the  extent,  if  any, 
to  which  that  value  is  increased  by  the  buildings,  and  both  are 
questions  of  fact.  In  the  earlier  appeal  (Ontario  Jockey  Club  v.  1 
Toronto,  [1932]  O.R.  637,  [1932]  4 D.L.R.  423,  varied  sub  nom.  j 
The  City  of  Toronto  v.  Ontario  Jockey  Club,  [1934]  S.C.R.  223,  j 
[1934]  2 D.L.R.  254)  the  case  went  through  the  hierarchy  of  the  j 
Courts,  and  it  was  held  that  unless  the  buildings  added  to  the 
value  of  the  land  they  must  be  excluded  in  the  assessment.  At 
that  time  the  City  took  the  position  that  this  property  must  be 
valued  on  the  basis  of  its  value  for  residential  purposes.  Geograph- 
ically, the  land  might  be  worth  a certain  amount,  but  it  is  a 
foot  below  water-level  at  high  water  periods  and  it  would  be 
impossible  to  build  houses  on  it.  The  Court  of  Appeal  in  the 
earlier  case  held  that  no  value  should  be  given  to  the  buildings  for 
assessment  purposes,  and  the  Supreme  Court  affirmed  the  judg- 
ment, except  that  an  allowance  was  made  for  the  salvage  value 
of  the  buildings.  A new  assessment  was  made  in  1948,  after  the 
appointment  of  a new  Assessment  Commissioner,  and  this  was 
based  on  the  value  of  the  property  as  a going  concern.  There  is 
nothing  in  The  Assessment  Act,  R.S.O.  1937,  c.  272,  to  entitle 
the  assessor  to  proceed  on  that  basis.  [Robertson  C.J.O. : If  that 
is  your  contention,  surely  the  matter  is  one  of  construction  of 
the  statute,  in  which  case  an  appeal  lies?]  No,  because  there  is 
nothing  on  the  point  in  the  statute.  When  the  assessor  found 
difficulties  in  assessing  the  property  as  a going  concern  he  sought 
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to  base  his  assessment  on  the  value  of  the  land  as  an  industrial 
site.  That  cannot  be  done.  On  the  basis  of  net  earnings  over  a 
period  of  ten  years  no  one  would  pay  much  for  the  property — 
they  certainly  would  not  pay  anything  like  the  assessed  value. 
This  is  a hazardous  business,  and  no  one  could  buy  it  in  any  event. 
Nor  can  it  be  expanded.  As  an  industrial  site  the  land  is  not 
worth  $300,000.  So  we  come  back  to  the  matters  I stated  at  the 
outset,  and  these  are  both  questions  of  fact,  and  not  appealable. 
[Robertson  C.J.O.:  In  some  of  the  English  cases  it  is  said  that 
the  question  whether  a matter  is  one  of  law  or  fact  is  itself  a 
question  of  law.] 

[The  Court  reserved  judgment  on  the  preliminary  objection, 
and  directed  counsel  to  proceed  with  argument  on  the  merits.] 

G.  W.  Mason,  K.C.,  for  the  appellant:  The  provisions  of  s. 
39(3)  of  The  Assessment  Act,  as  re-enacted  by  1946,  c.  3,  s.  7, 
cannot  be  ignored;  they  have  nothing  to  do  with  subs.  2 of  s.  39. 
As  to  the  procedure  on  appeals,  I refer  to  ss.  73(17)  and  78(1). 
As  to  the  right  of  appeal,  this  is  governed  by  s.  84(1) , as  amended 
by  1946,  c.  3,  s.  21(1),  and  1948,  c.  5,  s.  12.  I refer  also  to  ss. 
84(6),  86  and  87. 

As  to  the  earlier  appeal,  no  evidence  was  given  as  to  the 
value  of  the  property  as  a race-track;  it  was  considered  only  as 
a possible  residential  subdivision:  see  [1932]  O.R.  at  340;  [1934] 
S.C.R.  at  227.  The  assessment  here  is  not  based  on  the  hypothesis 
of  use  as  an  industrial  site. 

The  task  of  assessing  this  property  was  not  an  easy  one,  since 
it  has  a different  character  from  other  properties.  In  such  a case 
the  assessor  must  use  all  the  indicia  available.  He  must  consider 
whether  the  buildings  are  appropriate,  and  whether  they  increase 
the  value  of  the  land.  In  the  words  of  Re  Dixon  and  City  of 
Toronto  (1924),  56  O.L.R.  167  at  173,  the  existence  of  the  build- 
ings was  a sine  qua  non  of  the  user  of  this  property  as  a race- 
track. 

The  order  for  production  should  have  been  enforced,  since 
the  documents  sought  were  germane  to  the  issues.  The  Board  has 
criticized  us  for  not  giving  certain  evidence,  but  we  could  not 
give  it  because  the  respondent  would  not  give  us  access  to  the 
necessary  documents.  It  is  completely  wrong  to  say  that  earnings 
are  not  relevant.  They  constitute  one  factor  in  arriving  at  the 
value  of  a property  of  this  kind.  We  were  prevented  from  cross- 
examining  as  to  the  earnings.  The  English  cases  show  that  in 


574 


Ontario  Reports. 


[1950] 


valuing  a race-track  there  must  be  a statement  of  the  earnings,  j 
and  the  buildings  cannot  be  disregarded  because  s.  39(3)  makes  I 
specific  reference  to  “cost  of  replacement”  as  one  of  the  factors 
to  be  considered.  The  Board  based  its  findings  on  the  value  of  j 
this  land  for  industrial  purposes.  It  did  not  find  that  its  value  ■ 
as  a race-track  was  $300,000.  [Robertson  C. J.O.  : Is  it  an  error  | 
in  law,  giving  you  a right  of  appeal,  to  misinterpret  evidence?]  i 
Our  submission  is  that  there  was  no  evidence  on  which  the  Board 
could  make  the  findings  it  did,  and  that  is  clearly  a question 
of  law:  Rogers-Majestic  Corporation  Limited  v.  The  City  of 
Toronto^  [1943]  S.C.R.  440  at  446,  [1943]  3 D.L.R.  609;  Lohlaw 
Groceterias  Co.  Limited  v.  The  City  of  Toronto,  [1936]  S.C.R. 

249  at  254,  [1936]  3 D.L.R.  346;  The  Village  of  Delhi  v.  Imperial 
Leaf  Tobacco  Company  of  Canada  Limited,  [1949]  O.R.  636, 
[1949]  4 D.L.R.  5;  Re  Imperial  Leaf  Tobacco  Company  of 
Canada  and  the  Township  of  Mersea,  [1949]  O.R.  665,  [1949] 

4 D.L.R.  65.  The  Chairman  misdirected  himself  as  to  the  rental 
value,  because  of  the  licence  required  to  operate  a race-track.  | 
This  was  quite  wrong:  The  Queen  v.  The  School  Board  for  | 
London  (1886),  17  Q.B.D.  738  at  741. 

The  Board  erred  in  rejecting  the  evidence  (a)  as  to  earnings; 

(b)  as  to  gross  receipts  and  details  of  expenditures;  and  (c)  as  | 
to  the  agreement  with  the  Greenwood  club.  This  was  based  on 
In  re  The  Winnipeg  Charter;  City  of  Winnipeg  v.  The  T.  Eaton 
Company  Limited,  52  Man.  R.  69,  [1944]  C.T.C.  128  at  143,  j 
[1944]  2 W.W.R.  144,  [1944]  3 D.L.R.  154,  but  that  had  to  do  i 
with  a statute  differently  worded:  27  Halsbury,  2nd  ed.  1937,  | 
p.  390,  s.  824,  note  d.  The  method  adopted  in  England  is  set  out  j 
at  p.  419,  s.  850.  I refer  also  to  Reg.  ex  rel.  The  Guardians  of 
Croydon  Union  v.  Verrall  et  al.  (1875),  1 Q.B.D.  9;  Dodds  v.  The 
Assessment  Committee  of  the  Poor  Law  Union  of  South  Shields 
(1895),  64  L.J.Q.B.  508  at  511. 

The  Board  erred  in  law  in  not  determining  the  actual  value 
on  a proper  basis : Re  Ontario  and  Minnesota  Power  Co.  Limited 
and  Town  of  Fort  Frances  (1916),  35  O.L.R.  459  at  467,  28  | 
D.L.R.  30;  Cedars  Rapids  Manufacturing  and  Power  Company  j 

V.  Lacoste  et  al.,  [1914]  A.C.  569  at  576,  16  D.L.R.  168,  6 j 

W. W.R.  62;  Stock  Exchange  Building  Corporation  Limited  v.  j 
City  of  Vancouver,  61  B.C.R.  205,  [1945]  2 W.W.R.  248,  [1945]  | 

2 D.L.R.  663  at  665;  Pastoral  Finance  Association,  Limited  v.  j 
The  Minister,  [1914]  A.C.  1083  at  1087;  Montreal  Island  Power  j 
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Company  v.  The  Town  of  Laval  des  Rapides,  [1935]  S.C.R.  304 
at  305-7,  [1936]  1 D.L.R.  621;  Maritime  Telegraph  and  Telephone 
Company  Limited  v.  The  Town  of  Antigonish,  [1940]  S.C.R.  616 
at  620,  51  C.R.T.C.  198;  Dreifus  v.  Royds,  64  S.C.R.  346 
at  349,  [1923]  2 D.L.R.  656;  Royal  Montreal  Golf  Club  v.  Dorval, 
[1946]  1 D.L.R.  50  at  57;  Lounsbury  Company,  Limited  v.  Town 
of  Bathurst,  22  M.P.R.  436,  [1949]  1 D.L.R.  62  at  71. 

The  assessment  was  made  on  the  basis  of  actual  present  value. 
The  onus  of  showing  that  the  assessment  was  wrong  was  on  the 
present  respondent,  and  was  not  discharged.  The  Board  declined 
to  accept  the  evidence  of  Brennan,  Poucher  and  Gregory,  because 
the  number  of  racing  days  had  been  increased,  with  a consequent 
increase  in  the  'Take”.  That  is  not  a proper  matter  for  con- 
sideration under  s.  39(3). 

The  Board  is  empowered  under  ss.  86  and  87  of  the  Act,  to 
make  the  correct  assessment,  and  this  Court  has  similar  powers 
under  ss.  85  and  87.  The  Board  reduced  the  assessed  value  of 
the  land  by  $4,500,  being  the  cost  of  demolition  of  the  buildings, 
and  this  was  not  right.  It  made  no  express  finding  that  the  value 
of  the  land  was  not  increased  by  the  buildings,  although  the 
Assessment  Commissioner  had  found  that  it  was  so  increased, 
and  that  was  not  denied  before  the  Board. 

J.  Palmer  Kent,  K.C.,  for  the  appellant,  dealt  with  the  evidence 
as  to  the  value  of  the  race-track  as  a going  concern. 

D,  L.  McCarthy,  K.C.  {F.  W.  Fisher,  K.C.,  with  him),  for 
the  respondent:  The  Board  did  not  value  this  property  as  a going 
concern,  but  as  a property,  with  all  its  potentialities.  [Robertson 
C. J.O. : Mr.  Mason’s  complaint  is  that  the  Board  failed  to  value  it 
as  what  it  really  is,  a race-track.]  For  20  years  it  has  been  valued 
in  accordance  with  the  judgments  in  the  earlier  appeal,  but  the 
amended  s.  39(3)  is  what  governs  now.  There'  is  actually  no 
change  in  the  law,  and  the  assessor  here  did  not  properly  con- 
sider the  facts.  The  appeal  is  consequently  limited  to  questions 
of  fact,  which  are  not  open  in  this  Court.  [Robertson  C.J.O.: 
You  adduced  evidence,  which  the  Board  accepted,  as  to  the  value 
of  the  property  as  either  a residential  or  an  industrial  property. 
Did  you  produce  evidence  that  that  was  its  highest  possible  value, 
and  that  it  could  not  have  a higher  value  if  considered  as  a 
; race-track?]  That  point  was  raised  in  the  earlier  appeals,  when 
it  was  said  that  it  was  wrong  to  value  the  property  as  a race- 
track, and  that  the  “higher”  value,  or  its  potentialities  as  a sub- 
division, must  be  considered. 
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The  assessor  never  requested  a statement  of  our  receipts  and 
expenditures  until  after  the  assessment  had  been  made  and  the 
appeal  had  been  launched.  We  objected  to  the  ex  parte  order  ' 
for  production,  and  the  whole  question  was  therefore  open  before  I 
the  Board.  ' 

Counsel  for  the  City  took  the  position  before  the  Board  that  I 
under  s.  86  the  proceedings  constituted  a hearing  de  novo,  and  i 
that  the  Board  was  to  determine  not  only  whether  or  not  the  i 
original  assessment  was  right,  but  what  was  the  correct  amount.  | 
I refer  also  to  s.  78,  and  to  s.  58  of  The  Ontario  Municipal  Board 
Act,  R.S.O.  1937,  c.  60.  Mr.  Wright  had  all  the  information  asked 
for  by  counsel.  The  Criminal  Code,  R.S.C.  1936,  s.  36,  s.  235,  as 
amended  by  1947,  c.  31,  s.  1,  makes  express  provision  for  revenue 
from  betting  at  race-tracks:  see  McBride  v.  The  Ontario  Jockey 
Club  (1924),  26  O.W.N.  399;  58  O.L.R.  97,  [1926]  1 D.L.R.  414; 
[1927]  S.C.R.  84,  [1927]  1 D.L.R.  193;  [1927]  A.C.  916,  [1927] 

4 D.L.R.  30,  [1927]  3 W.W.R.  734.  The  assessor  had  no  informa- 
tion, and  asked  for  none,  before  making  his  assessment. 

It  was  held  in  the  1932  appeal  that  this  land  had  no  value  | 
for  residential  purposes,  and  there  is  no  change  in  the  situation  I 
to-day.  The  City  offered  no  evidence  as  to  its  value  as  a race-  j 
track,  or  as  to  the  cost  of  replacement  of  the  buildings.  The  ; 
assessor  was  not  qualified  to  find  the  value  as  a going  concern. 
There  is  nothing  in  the  statute  as  to  assessing  as  a going  concern, 
but  in  any  case  we  alone  gave  evidence  as  to  that.  We  were  | 
never  asked  for  our  gross  receipts,  or  for  the  normal  rental  value.  | 
We  had  no  information  as  to  the  normal  sale  value.  j 

We  have  a finding  of  fact  that  the  valuation  was  made  by  the 
assessor  on  the  basis  of  value  as  an  industrial  subdivision.  The  | 
assessor  went  to  the  most  expensive  lands  in  Toronto,  and  valued 
our  property  on  the  basis  of  those  industrial  lands.  It  is  one 
thing  to  handle  a small  acreage,  but  wholly  different  to  go  where  | 
there  are  no  railway  line,  no  docks,  and  bad  under-pinning.  |j 
Neither  the  London  School  Board  case,  supra,  nor  the  Croy-  j 
don  Union  case,  supra,  is  in  point  here,  because  both  of  them  || 
deal  with  rental  value.  | 

G.  W.  Mason,  K.C.,  in  reply:  There  are  many  cases  to  show  j| 
that  where  there  are  special  circumstances  ordinary  rules  cannot  p 
be  applied,  and  the  assessor  must  take  other  indicia:  see  Crewe,  | 
Rates  and  Rating,  8th  ed.  1935,  pp.  222-3.  The  whole  point  is  j 
whether  the  buildings  constitute  a reasonable  development  of  j 
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the  land.  Nobody  says  that  the  buildings  here  involved  are  not. 
The  assessor  did  not  proceed  on  a wrong  principle,  but  made  his 
assessment  on  the  basis  of  use  as  a race-track. 

Cur.  adv.  vult. 

23rd  June  1950.  The  judgment  of  the  Court  was  delivered  by 

Robertson  C.J.O. : — This  is  an  appeal  by  the  municipality 
from  the  judgment  or  order  of  the  Ontario  Municipal  Board, 
made  on  the  5th  July  1949,  whereby  the  amount  at  which  the 
land  and  buildings  of  the  respondent  were  assessed  in  the  year 
1948,  and  upon  which  taxes  for  the  year  1949  would  be  levied, 
was  reduced. 

While  the  appellant,  in  its  notice  of  appeal,  complains 
of  error  on  the  part  of  the  Board  in  the  construction  or 
application  of  certain  provisions  of  The  Assessment  Act,  in  reach- 
ing its  conclusion,  yet  the  decision  to  be  arrived  at  is  one  of 
amount  or  value.  A question  of  this  character  has  always  been 
within  the  jurisdiction  of  the  court  of  revision  to  decide : Toronto 
Railway  Company  v.  The  City  of  Toronto,  [1904]  A.C.  809,  C.R. 
[13]  A.C.  324.  No  question  of  the  jurisdiction  of  the  Ontario 
Municipal  Board  arises  in  this  case,  such  as  was  dealt  with  by 
this  Court  recently  in  its  judgment  in  the  case  of  Quance  v. 
Thomas  A.  Ivey  <&  Sons,  Limited,  [1950]  O.R.  397. 

At  the  opening  of  the  appeal  counsel  for  the  respondent  moved 
; to  quash  the  appeal  on  the  ground  that  the  appeal  is  not  upon 
one  of  the  subject  matters  set  out  in  subs.  6 of  s.  84  of  The 
Assessment  Act,  R.S.O.  1937,  c.  272,  upon  which  the  appellant 
I relies  as  giving  it  the  right  of  appeal  to  this  Court.  Subs.  6 is 
' as  follows: 

“6.  An  appeal  shall  lie  from  the  decision  of  the  Board  under 
this  section  to  the  Court  of  Appeal  upon  all  questions  of  law  or 
the  construction  of  a statute,  a municipal  by-law,  any  agreement 
in  writing  to  which  the  municipality  concerned  is  a party,  or  any 
order  of  the  Board.” 

We  reserved  judgment  upon  this  motion  and  directed  the 
argument  of  the  appeal  to  proceed.  In  the  end  we  have  concluded 
that  an  appeal  lies.  It  will  be  miore  convenient  to  say  what  is  to 
be  said  in  relation  to  the  motion  to  quash  after  discussing  the 
subject  matter  of  the  appeal  and  when  the  nature  of  the  ques- 
tions raised  has  become  evident. 
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The  respondent  owns  between  85  and  86  acres  of  land  located  j 
in  the  eastern  part  of  the  city  of  Toronto,  and  bordering  on  the  1 
waters  of  Lake  Ontario.  Upon  this  land  are  a race-track  and  \ 
numerous  buildings  used  for  the  special  purposes  for  which  the  > 
respondent  uses  these  lands.  The  buildings  consist  of  public  and  i 
members’  grandstands,  enclosures  and  bleachers,  stables,  pad-  j 
docks,  blacksmith  shop,  hospital,  directors’  building,  superintend-  { 
ent’s  residence,  restaurant,  refreshment  booth  and  kitchen  and  j 
other  buildings.  ! 

The  Assessment  Act  provides,  in  s.  1 — a general  interpretation  j 
section — clause  i,  that  “land”,  “real  property”,  and  “real  estate”  i 
shall  include  “ (iv)  All  buildings,  or  any  part  of  any  building,  and  j 
all  structures,  machinery  and  fixtures  erected  or  placed  upon,  in, 
over,  under  or  affixed  to  land.”  ; 

I 

Section  4 of  The  Assessment  Act  declares  that  “All  real  1 
property  in  Ontario  . . . shall  be  liable  to  taxation,  subject  to 
the  following  exemptions”.  There  follows  a list  of  exemptions,  | 
but  it  is  not  contended  that  the  respondent’s  land  comes  within  j 
any  of  them.  Section  39  of  The  Assessment  Act  provides  in  subs,  j 
1:  “Subject  to  the  provisions  of  this  section,  land  shall  be  assessed  • 
at  its  actual  value.”  The  assessment  of  land  having  buildings  I 
thereon  is  dealt  with  in  s.  39(3),  as  re-enacted  by  1946,  c.  3,  s.  7, 
as  follows: 

“In  assessing  land  having  buildings  thereon  the  value  of  the 
land  and  buildings  shall  be  ascertained  by  giving  consideration  to  j 
present  use,  location,  cost  of  replacement,  normal  rental  value,  j 
normal  sale  value,  and  any  other  circumstance  affecting  the  I 
value,  and  the  value  of  the  buildings  shall  be  the  amount  by  which  j 
the  value  of  the  land  is  thereby  increased,  and  the  actual  value 
of  the  land  and  the  buildings  so  ascertained  shall  be  set  down 
separately  in  the  columns  of  the  assessment  roll,  and  the  assess- 
ment shall  be  the  sum  of  such  values.” 

The  question  of  the  value,  for  assessment  purposes,  of  the 
lands  of  the  respondent,  came  before  this  Court  in  1932,  and 
the  judgment  of  this  Court  is  reported  as  Ontario  Jockey  Clubl 
V.  Toronto,  [1932]  O.R.  637,  [1932]  4 D.L.R.  423.  The  assessor, 
in  his  assessment  made  in  the  year  1931  for  the  year  1932,  placed 
the  value  of  the  respondent’s  lands,  without  buildings,  at  $622,630, 
and  the  value  of  the  buildings  at  $202,500,  making  a total  of 
$825,130.  In  addition  to  this  there  was  an  assessment  of  $10,000 
on  the  residence  of  the  superintendent.  On  appeal  to  the  Ontario 
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Municipal  Board  the  assessment  of  the  land,  not  including  build- 
ings, was  reduced  to  $565,308,  and  the  assessment  of  the  buildings 
was  reduced  to  $200,000,  making  a total  of  $765,308.  On  appeal 
by  the  present  respondent  to  this  Court,  the  value  of  the  Icmd, 
exclusive  of  buildings,  was  not  further  reduced.  The  assessment 
of  $200,000  for  the  value  of  the  buildings  was  struck  out.  The 
Ontario  Municipal  Board  had  been  of  the  opinion  that  the  purpose 
to  which  the  land  could  be  devoted  to  bring  its  highest  value 
would  be  by  subdividing  it,  and  the  Board  fixed  the  sum  of 
$565,308  as  the  value  of  the  land,  exclusive  of  the  buildings,  if 
subdivided  and  disposed  of  in  smaller  parcels,  but  the  Board 
allowed  the  assessment  for  buildings  to  stand.  This  Court,  on 
appeal,  held  that  as  the  buildings  would  add  nothing  to  the  value 
of  the  land  as  a subdivision,  the  assessment  of  $200,000  should 
be  eliminated,  and  so  directed.  The  present  appellant  appealed 
to  the  Supreme  Court  of  Canada  from  the  judgment  of  this  Court, 
and  that  Court  added  $5,000  to  the  assessment  of  the  lands, 
which  sum  the  Court  fixed  as  the  value  of  the  buildings  for 
wreckage  purposes:  The  City  of  Toronto  v.  Ontario  Jockey  Club, 
[1934]  S.C.R.  223,  [1934]  2 D.L.R.  254.  There  was  a question 
of  business  assessment  also  in  that  appeal,  with  which  we  are 
not  concerned  here. 

The  annual  assessment  of  the  respondent  in  respect  of  its 
land  was  made  thereafter  at  the  same  figures  as  fixed  by  the 
I Supreme  Court  of  Canada  until  the  assessment  now  in  appeal 
was  made  in  1948.  In  the  meantime  a new  subs.  3 of  s.  39  had 
(been  enacted,  and  a new  Assessment  Commissioner  had  been 
appointed  for  the  city  of  Toronto,  and  throughout  the  munici- 
pality many  assessments  were  reviewed  by  him.  The  assessment 
made  by  him  of  the  respondent’s  land,  excluding  buildings,  was 
$561,633,  and  of  buildings,  $508,500,  making  a total  of  $1,070,133. 
These  figures  included  the  sum  of  $10,000  apportioned  to  the 
superintendent’s  residence. 

The  present  respondent  appealed  from  this  assessment  to  the 
court  of  revision,  alleging  the  following  grounds: 

“(1)  That  the  purported  assessment  has  not  been  made  in 
accordance  with  the  Assessment  Act  of  the  Province  of  Ontario 
and  is  void. 

i “(2)  That  the  purported  assessment  is  improper. 
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“(3)  That  the  purported  assessment  constitutes  a gross  over-  f 
charge.  f 

“(4)  That  the  purported  assessment  is  contrary  to  law.” 

The  court  of  revision  dismissed  the  appeal.  The  respondent 
then  appealed  to  the  Ontario  Municipal  Board.  On  this  appeal 
the  Ontario  Municipal  Board  made  the  decision  now  in  appeal,  | 
allowing  nothing  for  the  value  of  buildings,  but  deducting  $4,500  ■ 
from  the  value  of  the  land  for  the  cost  of  their  removal,  leaving  j 
the  total  assessment  at  $557,133. 

A question  had  been  argued  before  the  Board  with  regard  to 
the  validity  of  the  assessment  roll.  The  present  respondent  con-  5 
tended  that  it  was  not  returned  by  the  assessor  within  the  time  1 
fixed  by  statute,  and  was,  therefore,  void.  The  Board  dealt  with  I 
this  question  by  an  interim  judgment  of  the  15th  January  1949, 
and  held  that  the  assessment  was  valid  notwithstanding  that  the  ! 
roll  was  returned  after  the  date  fixed  by  the  Act.  There  has  j 
been  no  appeal  from  that  judgment,  and  the  question  dealt  with  | 
by  it  is  not  before  us  and  was  not  argued. 

The  municipality  then  brought  the  present  appeal  from  the  | 
order  of  the  Municipal  Board.  The  grounds  of  appeal  as  set 
forth  in  the  notice  of  appeal  are  as  follows: 

‘‘1.  That  the  Ontario  Municipal  Board  erred  in  the  construc- 
tion of  sections  of  The  Assessment  Act,  Revised  Statutes  of 
Ontario,  1937,  Chapter  272,  particularly  section  39  thereof,  and  i 
that  the  finding  of  the  Ontario  Municipal  Board  reducing  the  j 
assessment  of  the  land  and  buildings  of  the  Respondent  from  j 
$1,070,133.00  to  $557,133.00,  as  set  out  in  the  said  judgment,  was  I 
not  arrived  at  in  accordance  with  a lawful  interpretation  of  the 
said  Act. 

“2.  That  the  said  Board  erred  in  its  interpretation  of  sections  j 
86  and  87  of  the  said  Act  and  in  failing  to  perform  the  duties  | 
thereby  imposed  upon  it.  | 

“3.  That  the  said  Board  erred  in  its  interpretation  of  sections  | 
78  and  84  of  The  Assessment  Act  and  of  sections  of  The  Ontario  | 
Municipal  Board  Act,  Revised  Statutes  of  Ontario,  1937,  Chapter  j 
60,  particularly  section  44  thereof;  and  further  erred  in  failing* 
to  enforce  the  provisions  of  its  Order  dated  the  25th  day  of  March,  j 
1949,  requiring  The  Ontario  Jockey  Club  Limited  to  produce  and  j 
show  at  the  hearing  all  its  books  and  documents  relating  to  the 
value  of  the  lands  and  buildings  of  the  Respondent;  and  further | 
in  preventing  the  enforcement  of  a subpoena  issued  by  thel 
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Chairman  of  the  said  Board  on  the  24th  day  of  March,  1949,  and 
directed  to  Palmer  Wright  of  the  City  of  Toronto,  in  the  County 
of  York,  the  secretary  of  the  Respondent  company,  requiring 
him  to  attend  and  produce  at  the  hearing  certain  books  and 
documents  of  the  Respondent  relating  to  the  value  of  its  land 
and  buildings. 

“4.  That  the  said  judgment  was  contrary  to  the  evidence  and 
the  weight  of  evidence,  and  because  the  said  Board  erred  in  failing 
to  have  proper  regard  for  the  evidence  and  the  weight  of  evi- 
dence.” 

Numerous  witnesses  were  called  and  a large  volume  of  evi- 
dence was  taken  before  the  Board  with  respect  to  the  value  of 
the  land  assessed.  As  the  appeal  to  this  Court  is  limited  by  The 
Assessment  Act  to  the  several  matters  set  forth  in  s.  84(6), 
questions  of  credibility  of  witnesses  and  of  the  weight  of  their 
evidence  are  not  open  before  us,  and  it  is  unnecessary  to  review 
the  evidence  in  the  manner  that  would  be  necessary  if  we  were 
determining  questions  of  fact.  Obviously,  it  was  important  to 
the  present  respondent  to  establish,  if  it  could,  that  the  land, 
when  used  as  a race-track,  was  not  devoted  to  the  use  for  which 
it  was  best  suited  from  the  point  of  view  of  money  value.  Only 
in  that  way  might  it  expect  to  be  relieved  of  any  assessment  in 
I respect  of  the  buildings,  as  had  been  done  in  1932.  The  en- 
deavour, therefore,  of  the  appellant  was,  on  the  one  hand,  to 
! establish  the  unsuitability  of  the  land  for  use  as  a race-track, 
and,  on  the  other  hand,  to  show  its  greater  value  if  used  for  some 
other  purpose.  Along  with  the  evidence  tending  to  support  this 
view  there  was  evidence  that  the  buildings  would  not  add  to  the 
value  of  the  land  if  used  for  any  purpose  other  than  that  of  a 
race-track. 

To  enable  a comparison  of  values  to  be  made,  such  as  would 
support  the  case  appellant  endeavoured  to  make,  it  was  necessary 
to  have  a value  put  upon  the  property  as  it  then  was,  that  is, 
as  a race-track  with  buildings,  in  addition  to  evidence  of  its  lack 
of  fitness  for  use  as  a race-track.  A witness,  one  Edward  J. 

! Brennan,  called  by  the  present  respondent,  and  having  some  ex- 
, perience  in  the  management  of  race-tracks  in  the  United  States, 
i after  giving  some  evidence  as  to  the  shortcomings  of  the 
! property  in  question  as  a race-track,  said  that  he  would  not  be 
’ prepared  to  make  an  offer  for  the  “Woodbine”  track,  and  that 
if  somebody  were  interested  he  felt  that  the  only  offer  that  could 
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be  made  would  be  to  give  at  least  9 or  10  per  cent,  of  the  net  j 
profit.  He  said  he  would  be  prepared  to  calculate  it  at  10  per  cent.  { 
of  the  net  profit,  because  of  the  hazardous  nature  of  the  business,  i 
The  witness,  perhaps,  did  not  say  exactly  what  he  meant  to  say,  ; 
but  he  made  it  reasonably  plain  that  a sum  arrived  at  by  averag-  ! 
ing  the  annual  net  profits  over  a period  of  years  and  capitalizing  i 
that  average  sum  for  a period  of  ten  years  would,  in  his  opinion,  i 
be  a fair  price  to  pay  for  it.  It  was  in  that  sense  that  other  i 
witnesses  for  the  respondent,  who  followed  him,  understood  his  j 
evidence  and  adopted  his  opinion.  | 

Frank  B.  Poucher  was  called  by  respondent  to  give  evidence  j 
of  the  value  of  the  property.  He  is  a man  of  great  experience  in 
the  handling  of  real  estate,  and  as  a valuer.  It  would  appear  that  | 
he  was  a witness  on  the  hearing  of  the  assessment  appeal  regard-  i 
ing  this  property,  in  1932.  He  was  asked  to  give  his  views  on  this  j 
property  as  a going  concern.  His  answer  was: 

“Well,  I said  in  1932,  it  was  difficult  for  a real  estate  man  to 
know  what  a property  is  worth  for  the  purpose  of  operating  | 
it  as  a race-track,  and  the  only  way  to  arrive  at  it  would  be  from  ' 
the  standpoint  of  capitalizing  the  earnings  over  a fair  period  at  i 
a reasonable  rate.  At  that  time  I couldn’t  know  what  the  going  j 
concern  value  would  be  because  I hadn’t  any  idea  as  to  what  the  | 
earnings  were.  Anyway,  it  wasn’t  pursued  any  further  and  in  | 
the  meantime  I have  seen  the  statements  of  the  net  earnings  for  | 
the  past  ten  years,  from  1939  to  1948,  and  I was  advised  by  | 
Major  Wright  that  the  net  earnings  from  this  property  for  the  I 
operation  of  a race-track  for  ten  years,  1939  to  1948,  inclusive,  i 
was  slightly  less  than  $30,000  per  year.  And  I think  I should  j 
accept  Mr.  Brennan’s  idea,  because  he  is  a man  who  has  had  I 
experience  in  the  operation  of  race-tracks  and  it  follows  my  own  | 
idea  that  in  a hazardous  business  of  this  kind  a fair  return  in  j 
value  would  be  to  capitalize  those  earnings  at  ten  per  cent.,  so  j 
that  would  bring  back  the  value  for  that  purpose  to  $300,000.  | 

I don’t  know  that  I could  place  my  value  of  $300,000  on  any  || 
other  standpoint,  but  that  is  what  it  comes  back  to.”  !l 

Mr.  Poucher,  in  his  further  evidence,  repeated  this  opinion  j 
more  than  once,  and  he  gave  no  other  opinion  of  the  value  of  | 
the  property  as  a race-track.  I 

Alfred  Charles  Gregory  followed  Mr.  Poucher  as  a witness  j 
for  the  present  respondent.  In  answer  to  the  question,  “Now| 
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then — taking  the  property  as  a race-track,  what  would  you,  as 
a real  estate  man,  value  that  at?”  he  stated: 

“As  a going  concern,  that  is  a one-purpose  proposition,  and 
the  only  way  I know  of,  after  making  valuations  of  real  estate 
for  many,  many  years,  would  be  to  figure  this  out  on  what  the 
property  produced.  I was  supplied  with  the  same  figures  as  Mr. 
Poucher,  which  show  the  annual  statement.  We  wouldn’t  just 
take  the  figure  for  one  year  as  a going  concern,  but  over  a series 
of  years,  and  we  thought  the  figures  over  a ten-year  period  and 
average  them,  and  treating  the  matter  fairly  and  as  a result 
the  figures  were  around  $30,000  a year  and  because  it  is  such  a 
hazardous  business  which  can  be  run  for  such  a short  time  in 
the  year,  it  should  be  capitalized  at  ten  per  cent.,  which  is 
$300,000,  which  just  happens  to  be  the  price  of  the  land,  but 
that  is  the  way  it  did  work  out.” 

The  three  witnesses  I have  referred  to  are  the  only  witnesses 
called  by  the  present  respondent,  who  gave  evidence  of  the  value 
of  the  land  if  regarded  as  a race-track.  Each  of  them  based  his 
opinion  as  to  value  upon  the  average  net  earnings  derived  from 
the  use  of  the  property  as  a race-track  over  a period  of  ten  years. 

Witnesses  were  called  before  the  Board  for  the  present  appel- 
lant, who  gave  evidence  that,  in  their  opinion,  the  land  to  be 
assessed,  with  buildings,  had  a much  higher  value — a value  that, 
if  accepted,  would  justify  the  assessment.  The  Board  did  not 
accept  this  evidence. 

In  the  Board’s  reasons  for  judgment  they  say,  “The  Board  is 
not  satisfied  that  the  witnesses  for  the  Respondent  were  qualified 
to  determine  the  value  of  the  property  as  a going  concern,  a race 
track.  None  of  them  knew  the  revenue  or  the  net  revenue  nor 
have  they  any  experience  in  valuing  race  tracks.”  The  Board 
proceed,  in  their  judgment,  to  say  that  they  are  satisfied  that 
the  valuation  of  these  witnesses  as  a going  concern  is  based 
entirely  upon  a valuation  of  this  land  as  a subdivision  for  indus- 
trial or  residential  and  commercial  purposes,  and  that  they  have 
added  thereto  their  valuation  of  the  buildings.  Whether  there 
' is  anything  to  be  found  in  the  evidence  to  justify  this  latter  con- 
I elusion  may  be  matter  for  doubt,  but  leaving  that  question 
^ to  one  side,  I proceed  to  discuss  the  manner  in  which  the  Board, 
in  the  course  of  the  hearing  before  the  Board,  dealt  with  the 
question  of  revenue  and  its  relation  to  assessable  value,  and  the 
process  by  which  they  reached  the  opinion  that  the  value  of  the 


584 


Ontario  Reports. 


[1950] 


property,  used  as  a race-track,  was  less  than  its  value  as  a sub- 
division to  be  sold  for  industrial  purposes,  and  was  much  lower 
than  the  assessed  value. 

It  was  all-essential  to  the  case  of  the  appellant  before  the 
Board  to  establish,  as  the  ‘‘actual  value”  of  the  property  assessed, 
for  any  use  to  which  it  could  reasonably  be  put,  a sum  below  the 
sum  at  which  it  was  assessed,  and  this  would  not  be  satisfactorily 
done  unless  its  actual  value  as  a race-track  was  shown  to  be  below 
the  assessed  value.  In  other  words,  the  appellant  could  not  make 
out  its  case  on  appeal  to  the  Board  without  establishing  that,  as 
a race-track,  the  property  was  over-assessed.  The  appellant  took 
the  method  that  I have  already  stated,  to  accomplish  that;  that 
is  by  reference  to  its  net  annual  profits,  and  by  a computation  on 
that  basis. 

The  question  whether  the  net  profits  derived  from  the  occu- 
pation of  land  afford  an  index  of  its  value,  and  may  properly 
be  inquired  into  as  a circumstance  affecting  the  value,  arose 
early  in  the  proceedings  before  the  Board,  and  before  any  witness 
was  called.  The  respondent  in  those  proceedings  had  obtained 
and  served  upon  appellant  an  order  of  the  Board,  directing  the 
appellant  to  produce  at  the  hearing  of  the  appeal  all  papers  and 
documents,  particularly  those  specified  in  a schedule  attached 
to  the  order.  Many  of  the  documents  in  the  schedule  had  relation 
to  revenues,  receipts  and  expenditures  of  the  appellant.  In  addi- 
tion to  this  order  the  respondent  had  served  the  appellant’s 
secretary  with  a subpoena  requiring  him  to  attend  before  the 
Board  on  the  hearing  of  the  appeal,  and  to  bring  with  him  and  to 
produce  before  the  Board  a number  of  documents,  some,  at  least, 
of  which  would  be  useful  if  the  revenues  of  the  appellant  were 
gone  into  on  the  hearing  of  the  appeal,  for  it  was  throughout 
the  contention  of  the  respondent  before  the  Board  that  the 
earnings  of  the  property  might  properly  be  looked  at  as  a cir- 
cumstance affecting  value. 

Early  in  the  hearing  of  the  appeal  to  the  Board  this  question 
of  the  relation  of  profits  or  earnings  to  the  matter  before  the 
Board  was  discussed  on  a motion  by  counsel  for  the  appellant  to 
set  aside  the  Board’s  order  for  production.  Counsel  for  the 
appellant  stated  his  position  as  follows: 

“Mr.  McCarthy:  No,  I think  Your  Honour  under  the  author- 
ities there,  some  of  the  documents  are  admissible,  but  a great 
many  of  these  documents  are  inadmissible  as  they  do  not  prove 
the  actual  value  of  the  land.  Let  me  put  the  case  this  way. 
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‘Tn  valuing  a property,  the  Act  tells  specifically  how  the 
property  is  to  be  valued.  If  it  is  a commercial  house,  for  instance, 
and  the  property  is  on  the  north-west  corner  of  King  and  Yonge 
Streets,  the  receipts  which  that  merchandising  establishment 
realizes  from  the  sale  of  its  merchandise  are,  I might  say,  not 
proof  as  to  the  value  of  the  land.  It  is  only  evidence  of  manage- 
ment. Jones  might  have  that  property,  that  identical  property, 
for  five  years  and  make  a complete  failure.  Now,  that  wouldn’t 
affect  the  value,  the  actual  value  of  the  land  or  buildings. 

“Now,  Smith  might  take  that  property  and  in  the  next  five 
years  make  a howling  success  of  it  because  of  better  merchan- 
dising. He  is  a better  business-man,  but  that  wouldn’t  make  any 
difference  to  the  value  of  the  land. 

“My  submission  is  that  the  actual  revenue  from  the  business 
is  no  indication  as  to  what  the  actual  value  of  the  land  is,  but 
indicates  only  good  or  bad  management. 

“If  we  had  lost  money  during  this  period  you  wouldn’t  want 
to  know  when,  and  we  did  lose  money.  But  whether  we  made 
money  or  lost  money  couldn’t  possibly  affect  the  actual  value 
of  the  land.” 

Mr.  Kent,  counsel  for  the  respondent,  supported  the  order 
for  production  by  reference  to  s.  39(3)  of  The  Assessment  Act, 
contending  that  it  was  necessary  and  proper  to  bring  before  the 
Board  the  earning  power  of  the  property. 

After  lengthy  argument  the  Board  disposed  of  the  matter 
of  their  former  order  for  production  in  the  following  way: 

“Chairman  : I might  rescind  the  order  for  production  because 
the  Board  feels  that  the  question  should  be  left  in  abeyance  at  the 
present  time  until  some  of  the  matters  which  might  require  these 
documents  to  be  produced.” 

Mr.  J.  Palmer  Wright  was  the  first  witness  called.  He  is  the 
secretary-treasurer  of  the  company  and  acts  as  general  manager 
as  well.  He  was  called  by  Mr.  McCarthy  and,  after  giving 
evidence-in-chief,  he  was  cross-examined  by  Mr.  Kent,  counsel 
for  the  municipality.  Mr.  Kent  was  questioning  the  witness  in 
regard  to  the  takings  of  the  pari-mutuels  and  the  amount  of 
the  company’s  share  of  the  average  day’s  taking  from  that  source 
! in  1947,  when  Mr.  McCarthy  interjected  the  following: 

“Mr.  McCarthy:  This,  Your  Honour,  is  going  into  the  record, 
the  information  my  friend  has  asked  for,  and  I suppose  we  must 
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have  a ruling  as  to  whether  the  receipts  of  our  operation  have 
anything  to  do  with  the  actual  value  of  the  land.  After  all,  that 
is  what  we  are  discussing.”  - 

After  a lengthy  discussion  the  Chairman  of  the  Board  gave 
the  Board’s  ruling  as  follows: 

“Chairman:  I have  just  discussed  this  with  Mr.  Moore,  and  ' 
he  agrees  with  me  that  the  profit  made  by  this  company  has  i 
nothing  to  do  with  the  value  of  that  property.”  ' 

What  may  be  a modification  of  this  ruling  was  made  by  the  j 
Chairman  when,  almost  immediately  after  this,  Mr.  McCarthy  i 
objected  to  the  production  by  the  witness,  in  response  to  a ques- 
tion by  Mr.  Kent,  of  an  agreement  between  the  company  and  The 
Greenwood  Racing  Club  Limited.  The  Chairman  ruled  as  follows: 
“Chairman:  This  company  and  Greenwood  had  some  agree- 
ment which  allowed  the  Greenwood  club  the  use  of  this  property, 
and  I think  anything  to  do  with  rentals  should  be  admissible, 
subject  to  your  objection,  Mr.  McCarthy.” 

Later,  when  Mr.  Kent  was  questioning  the  witness  as  to 
whether  the  company  received  a percentage  for  operating  the  | 
pari-mutuel  system  for  the  Greenwood  Club  in  1948,  Mr.  Me-  I 
Carthy  again  interjected  his  objection  that  this  did  not  assist  in  | 
any  way  in  valuing  the  property,  and  the  Chairman  ruled:  “The  ! 
Board  has  held  that  as  far  as  profits  are  concerned,  the  profits  | 
are  no  basis  on  which  it  can  find  the  value  of  the  property,  or  ; 
the  assessment  valuation  of  the  land  and  buildings  in  question.”  | 
Again,  when  Mr.  Kent  asked  the  witness  what  certain  receipts 
for  operating  the  pari-mutuels  amounted  to,  and  Mr.  McCarthy 
objected  that  this  would  not  help  in  any  way  in  solving  the 
question  of  getting  at  the  actual  value  of  the  land,  the  Chairman  | 
said:  j 

“Chairman:  The  Board  has  ruled,  Mr.  Kent,  that  the  profits  | 
made  from  the  attendance  recorded  does  not  in  this  case  assist  ! 
the  Board  in  any  way  in  finding  the  proper  valuation  for  assess-  I 
ment  purposes  of  this  land  and  buildings.  i 

“Mr.  Kent:  Gross  receipts,  that  is  what  I am  asking  for.  | 
Does  this  ruling  apply  to  gross  receipts  as  it  does  to  profits?  j 
“Chairman:  I would  say  so,  yes.”  ij 

After  Mr.  Poucher  had  given  his  evidence  heretofore  referred  • 
to,  with  his  opinion  as  to  the  value  of  the  property  in  question 
based  on  the  average  net  profits  over  a term  of  years,  the 
secretary-treasurer  was  again  put  in  the  witness-box  by  counsel 
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• 

for  the  appellant,  to  verify  a statement  of  annual  profits  or  losses 
in  the  years  1939  to  1948,  to  which  Mr.  Poucher  had  referred  in 
his  evidence,  saying  he  had  got  it  from  Mr.  Wright.  This  state- 
ment is  in  as  ex.  11,  and  contains  no  particulars  of  the  items  that 
go  to  make  up  the  lump  sum  given  for  each  year.  No  witness 
other  than  the  secretary-treasurer  was  called,  who  was  familiar 
with  the  details  of  the  company’s  accounts,  and  the  books  of 
account  were  not  submitted  for  examination  or  inspection. 

With  every  respect  for  the  members  of  the  Board,  I think 
their  rulings  that  forbade  counsel  for  the  municipality,  on  cross- 
examination,  to  go  into  the  matter  of  the  company’s  receipts  and 
expenditures  and  net  profits,  with  a view  to  assisting  the  Board, 
were  in  error.  In  the  end  net  profits  were  put  forward  by  the 
company  as  the  one  basis  for  ascertaining  the  value  of  the  land 
regarded  as  a race-course.  The  Board,  in  their  reasons  for  judg- 
ment, were  critical  of  witnesses  for  the  municipality  for  their  lack 
of  knowledge  of  the  company’s  profits.  In  their  reasons  for  judg- 
ment the  Board  say:  “The  Board  is  satisfied  that  the  value  in 
1948  is  much  greater  than  ten  times  the  average  net  revenue 
during  the  past  ten  years.”  The  Board,  however,  by  preventing 
inquiry  into  the  particulars  making  up  the  company’s  revenue 
and  expenditures,  may  well  have  excluded  evidence  that  would 
have  enabled  them  to  speak  with  more  certainty  of  the  actual 
value.  In  view  of  the  importance  attached  by  the  company  to  the 
evidence  afforded  by  its  average  net  profits,  it  does  not  seem 
proper  that  the  municipality  should  have  been  made  to  accept 
the  company’s  own  statement  as  to  the  amount  of  these  profits, 
without  any  opportunity  to  check  them. 

Not  only  is  objection  to  be  made  on  the  ground  of  unfairness, 

’ but  the  Board  also  may  be  said  to  have  disobeyed  the  directions 
of  s.  39(3)  of  The  Assessment  Act.  Here  was  a circumstance 
(that  is,  the  carrying  on  the  business  of  a race-track  at  a profit) 
affecting  value  in  some  degree;  in  how  great  a degree  it  is  im- 
possible to  say  without  the  information  that  the  Board  excluded. 

; It  was  a distinct  breach  of  s.  39(3)  to  reduce  the  assessment  as 
; too  high,  upon  the  evidence  before  the  Board,  all  of  which  the 
! Board  rejected — that  of  the  municipality  because  its  witnesses 
I did  not  know  what  the  revenue  of  the  company  was,  and  that 
of  the  company  because  the  Board  considered  the  value  to  be 
much  greater  than  as  stated  by  the  company’s  witnesses.  The 
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Board  did  not  find  what  the  actual  value  of  the  land  with 
buildings  was  when  used  for  the  purposes  of  a race-track.  The 
Board  were  not  in  a position  to  say  what  that  value  was  because 
they  had  improperly  excluded  the  evidence  that  counsel  for  the 
municipality  sought  to  introduce  in  regard  to  revenues  and  ex- 
penses and  net  profits  of  the  company.  Yet,  without  knowing 
what  the  actual  value  of  the  property  was  for  the  purposes  of 
a race-track,  the  Board  ignored  its  value  for  that  purpose,  not- 
withstanding the  fact  that  that  was  the  purpose  to  which  the 
property  had  been  devoted  for  many  years. 

With  regard  to  the  motion  to  quash  the  appeal  made  at  the 
opening  of  the  hearing  of  the  appeal  by  this  Court,  which  I have 
hereinbefore  referred  to,  the  motion  obviously  fails  in  view  of 
the  grounds  upon  which  we  have,  with  respect,  considered  that 
the  Board  were  in  error.  That  motion  will  be  dismissed,  with 
costs. 

The  appeal  is  allowed,  with  costs,  and  the  appeal  from  assess- 
ment is  referred  back  to  the  Board. 

Appeal  allowed  with  costs. 

Solicitor  for  the  appellant:  W.  G,  Angus,  Toronto. 

Solicitors  for  the  respondent:  Ludwig,  Fisher  d Holness, 
Toronto. 
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[COURT  OF  APPEAL.] 

Raab  v.  Smith. 

Easements — Right  of  Way — Reference  to  Proposed  Roadway  in  Descrip- 
tion in  Deed — Right  of  Way  by  Estoppel. 

Where  the  owner  of  a block  of  land  sells  part  of  it,  and  the  part  sold 
is  described  in  the  deed  by  metes  and  bounds,  referring  to  a “proposed 
roadway”  as  one  of  the  boundaries,  the  vendor  and  his  successors  in 
title  will  be  estopped  from  denying  to  the  purchaser  and  his  successors 
in  title  a right  of  way  over  the  land  included  in  this  “proposed  road- 
way”, even  if  it  has  never  in  fact  been  made  or  dedicated  as  a road. 
Roberts  v.  Karr  (1809),  1 Taunt.  495;  Espley  v.  Wilkes  (1872),  L.R.  7 
Ex.  298;  Furness  Railway  Company  v.  Cumberland  Co-operative  Build- 
ing Society  (1885),  52  L.T.  144,  applied;  Harding  v.  Wilson  (1823),  2 
B.  & C.  96,  discussed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Schwenger 
Co.  Ct.  J.,  of  the  County  Court  of  County  of  Wentworth,  dismiss- 
ing the  action. 

1st  May  1950.  The  appeal  was  heard  by  Laidlaw,  Roach 
and  Mackay  JJ.A. 

C.  L.  Duhin,  for  the  plaintiff,  appellant:  The  authorities  make 
it  clear  that  where  a landowner  lays  out  a plan,  and  describes 
property  as  abutting  on  a roadway,  he  is  estopped  from  denying 
to  a purchaser  of  land  so  described  a right  of  way  over  what  is 
shown  as  a roadway.  The  defendant,  as  successor  in  title  of  the 
original  owner,  is  consequently  estopped  from  denying  the  plain- 
tiff’s claim.  It  makes  no  difference  that  the  “proposed  roadway” 
was  never  used  as  such,  and  nothing  was  done  to  open  it  up: 
Roberts  v.  Karr  (1809),  1 Taunt.  495,  127  E.R.  926;  Gale  on 
Easements,  11th  ed.  1932,  p.  121.  The  only  case  that  might  be 
authority  for  restricting  the  right  of  way  to  the  part  actually  used 
is  Harding  v.  Wilson  (1823),  2 B.  & C.  96,  107  E.R.  319,  but 
Gale,  op.  cit.y  says  that  this  case  has  never  been  followed. 

As  to  the  effect  of  the  words  “proposed  roadway,”  or  similar 
words,  I refer  to  Budd  v.  Johnson  (1914),  42  N.B.R.  485  at  495, 
Pugh  V.  Peters  et  al.  (1876),  11  N.S.R.  139;  Phillips  v.  Boss,  58 
N.S.R.  326  at  331,  [1926]  1 D.L.R.  605. 

The  alleged  agreement  between  Shelton  and  Solomon  Smith 
was  wholly  inadmissible  in  evidence.  But  even  assuming  that  it 
was  properly  proved  it  could  not  affect  our  rights  under  s.  73  of 
The  Registry  Act,  R.S.0. 1937,  c.  170. 

G.  V.  P.  Shaver y K.C.,  for  the  defendant,  respondent:  In  the 
deed  to  Shelton,  the  description  would  have  been  complete  and 
perfect  without  any  reference  at  all  to  the  proposed  roadway.  The 


590 


Ontario  Reports. 


[19501 


land  is  described  as  a single  parcel,  not  as  two  lots,  which  would 
have  been  in  accordance  with  the  plan.  Shelton  never  used  any 
of  this  proposed  road  until  after  he  built  his  house  in  1930.  The 
easterly  part  of  the  66-foot  strip  was  rented  to  the  high  school  ; 
and  the  plaintiff  used  the  westerly  part  of  it  as  a lawn  and  play-  ' 
ground.  ' 

A right  of  way  can  be  obtained  only  by  grant  or  by  prescrip-  : 

tion.  If  the  plaintiff  were  entitled  to  this  right  of  way  by  estoppel,  | 

she  would  have  an  equal  right  in  respect  of  all  the  other  proposed 
streets  shown  on  the  plan.  [Laidlaw  J.A.:  That  need  not  be  j 
decided  in  this  case.] 

The  whole  66-foot  strip  has  never  been  used  as  a roadway.  | 
The  evidence  shows  that  at  most  12  or  15  feet  has  actually  been 
used. 

Nantais  v,  Pazner,  59  O.L.R.  318,  [1926]  4 D.L.R.  258,  de- 
pends upon  a registered  plan;  Pickard  v.  Kernick,  63  O.L.R.  225, 
[1929]  1 D.L.R.  493,  limits  the  right  of  way  to  the  via  trita. 

C.  L.  Duhin,  in  reply : The  law  is  always  in  favour  of  the  posi-  j 
tion  of  the  grantee  rather  than  the  grantor:  11  Halsbury,  2nd  | 
ed.  1933,  p.  285,  para.  520.  If,  as  has  been  suggested,  the  reference 
to  the  proposed  roadway  in  the  deed  to  Shelton  was  unnecessary, 
the  fact  that  it  was  referred  to  operates  in  our  favour  rather  than 
against  us. 

Cur.  adv.  vult. 

23rd  June  1950.  The  judgment  of  the  Court  was  delivered  by 

1 

Roach  J.A.  : — ^This  is  an  appeal  by  the  plaintiff  from  the  judg-  j 
ment  pronounced  by  His  Honour  Judge  Schwenger  in  the  County  j 
Court  of  the  County  of  Wentworth  on  the  1st  March  1950,  dis-  j 
missing  the  plaintiff’s  action  with  costs.  j 

The  plaintiff  claimed  a declaration  that  she  was  entitled  to  j 
a right  of  way  of  ingress  and  egress  as  appurtenant  to  certain  j 
lands  owned  by  her,  in,  over  and  upon  certain  lands  owned  by  j 
the  defendant  and  contiguous  to  hers.  il 

One  Solomon  Smith  was  the  owner  in  fee  simple  of  a block  I 
of  land  in  the  township  of  East  Flamboro  in  the  county  of  Went-  j 
worth,  composed  of  part  of  Township  Lot  8 in  the  third  concession  |i 
of  the  said  township.  Without  here  describing  these  lands  by  l| 
metes  and  bounds,  it  will  suffice  to  say  that  they  consisted  of  a 
part  of  a rectangular  parcel  which  is  bounded  on  the  north-east 
by  a road  allowance  between  Lots  7 and  8,  and  on  the  north-west  ;i 
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by  Dundas  Street.  Carved  out  of  that  rectangle  is  a parcel  at 
the  comer  of  Dundas  Street  and  the  road  allowance  between  Lots 
7 and  8 having  a frontage  of  534  feet  on  Dundas  Street  and  a 
frontage  on  the  road  allowance  between  Lots  7 and  8 of  343  feet, 
10  inches.  This  corner  parcel  is  referred  to  as  “the  high  school 
lot”.  Smith’s  lands  had  a frontage  on  Dundas  Street  of  over  900 
feet  measured  south-westerly  along  the  southerly  limit  of  Dundas 
Street  from  the  high  school  lot  and  a frontage  on  the  road  allow- 
ance of  many  hundred  feet  commencing  at  the  high  school  lot. 
These  lands  constituted  Solomon  Smith’s  farm,  containing  some- 
thing in  excess  of  50  acres. 

He  caused  a plan  of  those  lands  to  be  prepared  by  a firm  of 
surveyors,  showing  among  other  things  certain  proposed  streets 
and  lots  abutting  thereon.  This  plan  showed  a lot  hereinafter 
referred  to  as  “the  plaintiff’s  lot”,  having  a frontage  of  60  feet 
on  Dundas  Street  and  extending  back  therefrom  a distance  of 
260  feet  to  what  on  the  plan  would  appear  to  be  a proposed  street 
but  is  not  so  described  on  the  plan  in  terms.  Lying  between  this 
lot  and  the  south-westerly  limit  of  the  high  school  lot  is  what 
would  appear  from  the  plan  to  be  another  proposed  street,  al- 
though not  so  described  in  terms,  66  feet  in  width  and  extending 
back  several  hundred  feet  from  Dundas  Street  past  the  farm 
house  and  barn.  That  plan  bears  date  15th  August  1928.  It 
was  not  registered. 

By  a deed  in  fee  simple  dated  23rd  August  1928  and  registered 
on  6th  October  1928,  Solomon  Smith  conveyed  what  later  became 
the  plaintiff’s  lot  to  one  Emory  Carl  Shelton.  The  description 
1 of  the  lands  in  that  deed  is  important  and  is  in  part  as  follows: 

“Commencing  at  an  iron  bar  planted  in  the  South  easterly 
limit  of  the  Dundas  Street  Provincial  Highway  distant  six  hundred 
feet  (600')  measured  south  westerly  along  the  said  south  easterly 
limit  of  the  said  Provincial  Highway  from  the  south  westerly 
limit  of  the  road  allowance  between  lots  numbers  seven  and  eight, 
said  point  being  in  the  south  westerly  limit  of  a proposed  sixty 
the  aforesaid  south  westerly  limit  of  the  road  allowance  between 
lots  numbers  7 and  8 being  along  the  south  westerly  limit  of 
the  said  proposed  sixty  six  foot  (66')  Roadway,  two  hundred  and 
sixty  feet  (260')  to  an  iron  bar  planted;  thence  south  westerly 
and  parallel  with  the  south  easterly  limit  of  the  aforesaid  Dundas 
Street  Provincial  Highway  sixty  feet  (60')  to  an  iron  bar  planted; 
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thence  north  westerly  and  parallel  with  the  aforesaid  south  wes- 
terly limit  of  the  road  allowance  between  lots  numbers  Seven  and 
eight,  two  hundred  and  sixty  feet  (260')  to  an  iron  bar  planted 
in  the  aforesaid  south  easterly  limit  of  the  aforesaid  Provincial 
Highway;  thence  north  easterly  along  the  said  south  easterly 
limit  of  the  said  Provincial  Highway  sixty  feet  (60')  to  the  place 
of  beginning.” 

That  description  was  prepared  on  the  instructions  of  Solomon 
Smith  by  the  firm  of  surveyors  who  prepared  the  plan. 

A smaller  plan,  covering  part  only  of  the  lands  laid  out  on  the 
earlier  one,  was  prepared  by  the  same  firm  of  surveyors,  again 
on  the  instructions  of  Solomon  Smith,  and  is  dated  28th  April 
1932.  It  shows,  inter  alia,  the  high  school  lot,  the  plaintiff’s  lot  I 
and  the  66-foot  strip  in  between  extending  back  from  Dundas  1 
Street  a distance  of  403  feet,  10  inches.  That  66-foot  strip  is  de- 
scribed in  terms  on  the  plan  as  ‘‘Right  of  Way  and  proposed 
Street”.  That  plan  was  not  registered. 

By  a deed  in  fee  simple  dated  1st  September  1944  and  regis- 
tered on  19th  September  1944,  Emory  Carl  Shelton  conveyed  j 
to  the  plaintiff  the  lands  acquired  by  him  from  Solomon  Smith  | 
by  the  conveyance  to  which  I have  already  referred.  The  de-  i 
scription  of  the  lands  in  the  deed  to  the  plaintiff  is  identical  with 
the  description  in  the  deed  from  Smith  to  Shelton. 

The  land  over  which  the  plaintiff  in  this  action  claimed  that 
she  was  entitled  to  a right  of  way  is  the  66-foot  strip  lying  between  ; 
her  property  and  the  high  school  lot.  That  strip,  or  part  of  it,  | 
at  all  relevant  times  was  used  by  Solomon  Smith  and  the  defendant  I 
as  his  successor  in  title  as  a means  of  ingress  to  and  egress  from 
Dundas  Street  and  the  farm.  ! 

The  plaintiff  stated  in  evidence  that  she  understood  that  the  j 
land  which  she  purchased  from  Shelton  was  a corner  lot  with  ! 
a right  of  way  running  along  the  north-easterly  side  thereof  and 
extending  over  to  the  high  school  lot.  Within  a few  days  after  the  j 
conveyance  from  Shelton  to  the  plaintitf  she  was  handed  a blue- 
print of  the  second  plan. 

The  learned  trial  judge  found  that  “nothing  was  said  about  a 
right  of  way  at  the  time  Shelton  purchased  the  said  lands  in 
August,  1928”,  and  he  quotes  from  the  evidence  of  Shelton.  With- 
out here  quoting  that  part  of  Shelton’s  evidence  extracted  by  the 
learned  trial  judge,  it  will  suffice  to  say  that  Shelton  admits  that 
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nothing  was  specifically  said  about  the  road  or  its  width,  but  it  is 
clear  from  his  evidence  that  he  understood  that  he  was  getting 
a lot  abutting  on  the  road  between  his  lot  and  the  high  school  lot. 
The  learned  trial  judge  concluded  his  reasons  by  saying  that  on 
the  facts  of  this  case  he  was  of  the  opinion  that  any  right  of  way 
to  which  the  plaintiff  might  be  entitled  would  depend  entirely  on 
whether  the  said  66-foot  strip  had  become  a public  street.  It  has 
not  become  a public  street  and  on  the  reasoning  of  the  learned 
trial  judge  the  plaintiff’s  claim  failed. 

In  my  opinion  the  plaintiff  was  entitled  to  the  relief  which 
she  asked. 

In  Roberts  v.  Karr  (1809),  1 Taunt.  495,  127  E.R.  926,  one 
Pratt  conveyed  premises  to  one  Compigne  by  a lease  and  release 
which  describes  those  premises  as  “abutting  east  on  a new  road” 
on  Pratt’s  own  land.  The  lands  conveyed  to  Compigne  were 
irregular  in  shape.  The  front  part  in  fact  abutted  on  the  road 
but  in  the  narrower  part  at  the  rear  a strip  of  the  grantor’s  land 
intervened  between  the  road  and  the  premises  granted.  It  was 
held  that,  even  admitting  that  Pratt  had  intended  to  reserve  that 
strip  of  land,  he  and  those  claiming  under  him  were  estopped 
by  the  description  in  the  release  from  denying  that  the  premises 
abutted  on  the  new  road  for  their  whole  length. 

In  Harding  v.  Wilson  (1823) , 2 B.  & C.  96,  107  E.R.  319,  one 
Sloane  demised  to  one  Bolton  a piece  of  land  described  in  the 
lease  as  abutting  on  “an  intended  way  of  30  feet  wide”.  Bolton 
then  sublet  part  of  the  demised  premises  to  one  Pittard,  “together 
with  all  ways  thereunto  appertaining”,  and  the  part  thus  sublet 
was  described  as  abutting  “on  an  intended  way”,  without  men- 
tioning any  width.  Pittard  built  a house  on  the  lands  demised 
to  him,  of  which  the  plaintiff  was  the  tenant.  Sloane  later  con- 
veyed the  lands  contained  in  the  “intended  way”  and  adjoining 
lands  to  the  defendant,  who  built  a house  thereon,  extending  to 
within  27  feet  of  the  land  demised  to  Bolton.  The  plaintiff,  as 
an  under-lessee  from  Bolton,  brought  the  action,  claiming  a 
right  of  way  over  the  whole  30  feet.  It  was  held  that  he  was  en- 
titled to  a convenient  way  but  no  more,  and  that  the  balance 
of  the  road  which  was  left,  namely,  the  27  feet,  constituted  a 
convenient  way. 

Abbott  C.J.  said  in  part:  “Adverting  to  the  lease  from  Sloane 
to  Bolton,  the  former  does  not  grant  a way  thirty  feet  wide,  but 
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only  describes  the  land  demised  as  bounded  by  an  intended  way 
of  that  width.  That  is  merely  an  expression  and  declaration  of 
an  intention.  If,  indeed,  that  operated  as  a grant,  the  plaintiff’s 
right  might  possibly  have  been  made  out;  but  if  it  was  not  a 
grant,  a departure  from  the  intention  expressed  will  not  give  a 
right  of  action,  unless  some  actual  damage  has  been  sustained. 
Here  the  evidence  negatived  any  such  damage.” 

Bayley  J.  said  in  part:  “Bolton  had  a right  to  some  way,  and 
he  might  have  bargained  for  a road  of  a particular  description 
. . . In  this  case  there  was  not  any  express  stipulation  as  to  the 
width  of  the  way,  but  the  abuttal  was  described  as  an  intended 
way  thirty  feet  wide.  That  was  merely  the  intention  of  the  owner 
of  the  soil.  He  does  not  expressly  engage  that  the  road  shall  be 
of  that  width.  It  was  his  intention  to  make  it  so  at  the  time; 
but  he  uses  no  words  which  could  fetter  his  intention,  and  prevent 
a deviation  from  it,  provided  a convenient  way  was  left  for  Bolton 
and  his  under-lessees.” 

Holroyd  J.  said  in  part:  “The  intended  way  is  no  part  of  that 
which  was  granted;  and  the  declaration  of  an  intention  is  not  an 
implied  grant.” 

The  editor  of  Gale  on  Easements,  11th  ed.,  1932,  observes  in 
his  notes  of  this  case  at  p.  122  that  the  case  “does  not  seem  to 
have  received  very  much  consideration”. 


4 

! 
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In  Espley  v.  Wilkes  (1872),  L.R.  7 Ex.  298,  lands  were  in  part 
described  as  “bounded  on  the  east  and  north  by  newly  made 
streets”  ...  “a  plan  whereof  is  indorsed  on  these  presents”. 
On  the  plan  the  location  of  the  streets  referred  to  in  the  descrip- 
tion is  shown  and  each  of  them  is  described  thereon  as  a “new 
street”.  The  “new  street”  on  the  east  was  a piece  of  rough  waste  I 
ground  and  on  the  north  a piece  of  land  indistinctly  marked  out  I 
as  a street  or  intended  street,  on  the  north  side  of  which  a house  j 
was  built  or  begun.  Kelly  C.B.  in  his  judgment,  at  p.  303,  says:  i| 
“But  here  the  lessor,  by  the  grant,  has  expressly  described  | 
the  land  demised  as  abutting  upon  strips  of  land  of  his  own  to  | 
the  north  and  the  east,  which  he  himself  in  the  lease  describes  | 
as  newly-made  streets,  and  which  are  distinctly  delineated  upon  j 
the  plan,  and  therein  called  ‘new  streets’.  The  lessor,  therefore,  j 
is  estopped  from  denying  that  there  are  streets  which  are  in  fact  || 
ways,  and  which  ways  run  along  the  north  and  the  east  fronts  of  j 
the  houses  to  be  built  on  the  demised  lands,  including  the  defend-  i| 
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ant’s  house,  and  of  which  streets  or  ways  the  way  claimed  in  the 
plea  to  this  action  is  a part.” 

He  then  refers  to  Roberts  v.  Karr,  supra,  as  a direct  author- 
ity on  the  point.  He  then  comes  to  Harding  v.  Wilson,  supra,  and 
points  out  that  the  land  underlet  to  the  landlord  of  the  plaintiff 
in  that  action  was  described  as  “upon  an  intended  way”,  but  not 
mentioning  the  width  of  30  feet. 

The  foregoing  three  cases  were  later  considered  by  the  House 
of  Lords  in  Furness  Railway  Company  v,  Cumberland  Co-opera- 
live  Building  Society  (1884),  52  L.T.  144.  The  lands  conveyed 
by  the  deed  there  in  question  were  therein  described  in  part  as 
follows:  “the  situation,  dimensions,  and  boundaries  whereof  are 
particularly  described  in  the  map  or  plan  drawn  on  these  presents 
. . . together  with  all  streets,  ways,  rights,  easements,  and 
advantages”.  The  plan  showed  a piece  of  land  at  the  intersection 
of  two  streets.  The  land  at  the  date  of  the  conveyance  was  waste 
land  on  the  outskirts  of  the  town  and  neither  of  the  streets  had 
been  made  or  dedicated  to  the  public.  The  soil  of  the  intended 
streets  was  the  property  of  the  vendor.  The  action  involved  an 
alleged  right  to  compensation  asserted  by  the  plaintiff  because 
of  an  alteration  in  the  levels  of  the  streets  by  the  defendant.  The 
defendant,  appellant,  contended  that  there  had  been  no  grant  of 
a right  of  way  over  those  streets.  Lord  Chancellor  Selborne  at 
p.  145,  dealing  with  that  contention,  said: 

“If  the  case  was  entirely  free  from  authority  I should  have 
no  difficulty  whatever  in  saying  that,  so  far  as  the  solum  of  these 
streets  laid  down  upon  the  plan  (which,  of  course,  means  contem- 
' plated  and  intended  streets,  for  they  were  not  made  and  in  exist- 
ence) belonged  to  the  person  making  the  conveyance,  and  selling 
the  land  as  abutting  upon  those  streets,  he  was  bound  to  this 
i effect,  that  the  purchaser,  his  heirs  and  assigns,  should  have 
such  use  of  those  streets,  as  streets  communicating  with  each 
other,  as  from  the  nature  of  the  ground  and  the  circumstances 
of  the  case  it  was  reasonably  possible  that  they  could  have  . . . 

! How  is  it  possible  to  regard  the  description  of  this  land  as  bounded 
by  streets  as  otherwise  than  most  material  to  the  subject  of  the 
contract  and  to  the  bargain  between  the  vendor  and  purchaser? 
j.  . . Two  authorities  which  seem  to  me  to  be  expressly  and 
directly  in  point  have  been  referred  to.  They  were  adopted  and 
acted  upon  in  the  court  below,  and  they  appear  to  me  to  be 
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perfectly  reasonable,  and  to  rest  upon  sound  principles  in  them-  ! 
selves,  and  I think  that  your  Lordships  are  not  at  all  likely  to  | 
throw  doubt  upon  them.” 

He  then  refers  to  Roberts  v.  Karr  and  Espley  v.  Wilkes. 

At  p.  146  the  Lord  Chancellor  deals  with  the  case  of  Harding 
V.  Wilson  and  what  he  says  about  it  and  refrains  from  saying  is  j 
to  my  mind  of  sufficient  importance  to  justify  its  being  quoted:  I 

“The  case  which  I mean  is  Harding  v.  Wilson,  where  the  I 
court  thought  that  the  man,  having  a sufficiently  convenient  way,  i 
though  not  of  the  precise  distance  which  the  intended  street  was  j 
described  as  being  on  the  plan,  was  not  entitled  to  say  that  there  | 
was  a grant  to  him  of  a street  of  that  particular  width.  There 
was  a grant  of  an  access  by  way  of  a street  in  that  position,  there 
was  a grant  of  a right  of  way  over  that  street;  but,  inasmuch  as 
what  had  been  done  appeared  to  the  court  to  leave  him  in  pos-  \ 
session  of  the  substance  of  his  right,  the  court  thought  (whether  i 
rightly  or  wrongly  I need  not  inquire)  that  the  addition  of  so  | 
many  figures  signifying  a particular  width  of  street  upon  the  plan  i 
— the  words  ‘intended  street’  being  used — if  that  made  any  differ-  I 
ence,  did  not  amount  to  an  express  contract  that  the  street  which  i 
was  to  be  made  would  be  of  that  particular  width.  Upon  the  doc-  | 
trine  of  estoppel  it  is  obvious  that  the  use  of  the  word  ‘intended’  j 
is  sufficient  to  prevent  the  thing  operating  as  a representation  that  j 
there  is  a street  already  existing  and  actually  laid  out.  Therefore,  | 
there  being  notice  that  that  is  not  so,  the  doctrine  of  estoppel  | 
would  merely  amount  to  this,  that  the  land  is  to  be  used  as  a | 
street;  and  the  question  how  far  the  estoppel  extended  to  the  j 
particular  width  was  the  only  question  which  the  court  had  there 
to  determine.  I say  nothing  as  to  whether  that  decision  would 
appear  to  me  to  be  right  or  wrong.  We  have  not  the  particular 
facts  of  the  case  before  us;  we  have  not  to  determine  that  question. 
But  I cannot  regard  the  authority  itself  as  at  all  inconsistent  in 
principle  with  the  doctrine  of  Espley  v,  Wilkes,  and  therefore  it  j 
does  not  seem  to  me  to  be  one  which  ought  now  to  prevail.” 

The  principle  enunciated  in  Roberts  v.  Karr  and  Espley  v. 
Wilkes  and  confirmed  in  the  House  of  Lords  in  the  Furness  case 
has  equal  application  here.  The  fact  that  the  plaintiff  did  not 
see  any  plan  until  after  she  had  been  given  a conveyance  is  to  my 
mind  quite  immaterial.  She  saw  the  description  in  the  deed  itself 
which  described  her  lands  as  abutting  on  the  north-east  on  a 
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proposed  street  66  feet  wide.  In  the  conveyance  of  the  lands  to 
her  grantor  those  lands  were  similarly  described.  If  a plan  had 
been  presented  to  her  she  would  only  have  learned  by  visual  ob- 
servation what  she  ascertained  by  reading.  The  principle  of 
estoppel  would  operate  against  Solomon  Smith  and  it  operates 
against  the  defendant  as  his  successor  in  title.  I can  see  no  reason 
why  its  operation  should  not  extend  to  the  full  width  of  that 
proposed  street  as  described  in  the  deed,  namely,  66  feet. 

There  was  some  evidence  of  some  indefinite  private  arrange- 
ment having  been  entered  into  between  Solomon  Smith  and 
Shelton,  some  considerable  time  after  the  grant  to  Shelton, 
affecting  Shelton’s  right  to  the  use  of  the  “street”  along 
which  his  land  abutted.  The  evidence  concerning  that  arrange- 
ment is  vague  and  in  my  opinion  insufficient  to  justify  a conclu- 
sion that  there  was  in  fact  any  definite  private  arrangement 
between  them  that  could  adversely  affect  Shelton’s  rights.  Even 
if  there  was  such  a private  arrangement  it  could  not  adversely 
affect  the  plaintiff’s  rights.  It  was  not  in  writing  and  even  if  it 
had  been  in  writing  it  would  not  affect  the  plaintiff’s  rights  unless 
it  was  registered  because  of  the  protection  afforded  to  the  plaintiff 
as  a subsequent  purchaser  by  s.  73  of  The  Registry  Act,  R.S.O. 
1937,  c.  170. 

There  was  also  some  evidence  that  Solomon  Smith  and  the 
defendant  for  short  intervals  had  blocked  this  strip  of  land,  pre- 
venting passage  over  it  from  Dundas  Street.  Apparently  they  did 
so  to  prevent  the  plaintiff  and  others  from  acquiring  what  they 
thought  might  become  a prescriptive  right.  The  plaintiff  here  is 
not  asserting  a prescriptive  right  but  an  equitable  right  based  on 
the  law  of  estoppel. 

In  my  opinion  the  appeal  should  be  allowed  and  it  should  be 
declared  that  the  plaintiff  and  her  successors  in  title  are  entitled 
to  the  use  of  a strip  of  land  66  feet  in  width  and  contiguous  to 
the  north-east  boundary  of  her  property,  and  extending  back 
from  the  south-easterly  limit  of  Dundas  Street  a distance  of  260 
feet,  for  the  purpose  of  ingress  to  and  egress  from  the  lands 
described  in  the  deed  to  her,  subject  to  the  right  of  the  defendant 
and  his  successors  in  title  to  the  use  of  the  same  for  ingress  to 
and  egress  from  his  lands  or  any  part  thereof,  and  subject  also 
to  the  right  of  the  defendant  or  his  successors  in  title  to  dedicate 
the  lands  contained  in  that  strip  as  a public  highway. 
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The  plaintiff  should  have  her  costs  of  the  action  and  of  this 
appeal. 


Appeal  allowed  throughout  with  costs. 


Solicitor  for  the  plaintiff,  appellant:  C.  G.  Dynes,  Hamilton.  ■ 
Solicitors  for  the  defendant,  respondent:  Shaver  & Shaver,  < 
Hamilton.  i 


[COURT  OF  APPEAL.] 

Re  Niagara  Glen  Products  Limited* 

Bankruptcy — Duties  and  Powers  of  Trustee  and  Inspectors — Hale  of 
Assets — Trustee  not  Bound  to  Sell  on  Instructions  of  Inspectors — 
Impropriety  of  Inspectors  Favouring  Particular  Class  of  Creditors— 
Powers  of  Court  on  Deadlock  between  Trustees  and  Inspectors— 
Persons  Entitled  to  Appeal — The  Bankruptcy  Act,  R.S.C.  1927,  c.  11,  i 
ss.  42,  43(1)  (a),  174.  1 

I 

Although  it  is  well  settled  that  the  power  to  sell  assets  of  a bankrupt  f 
estate,  given  to  the  trustee  by  s.  43(1)  (a)  of  The  Bankruptcy  Act,  is  | 
a power  to  sell  with  the  permission  in  writing  of  the  inspectors,  it  I 
does  not  follow  that  the  trustee  must  sell  at  the  bidding  of  the  i 
inspectors.  The  trustee  has  a duty  to  perform  in  becoming  the  vendor  | 
of  the  property  vested  in  him.  Imperial  Bank  of  Canada  v.  Barber  I 
(1921),  50  O.L.R.  380;  In  re  Jenny  Lind  Candy  Shops  Limited  (1939),  | 

21  C.B.R.  182,  referred  to.  i 

In  ordinary  circumstances  the  matter  of  breaking  a deadlock  between  | 
inspectors  and  trustee  is  in  the  hands  of  the  creditors,  who  may 
remove  one  or  the  other  or  both.  But  there  is  an  alternative  course 
where  the  inspectors  (or  a majority  of  them)  withhold  their  approval  ) 
to  a proposed  sale  through  a mistaken  sense  of  their  duty,  in  pre-  j 
fering  one  class  of  creditor  to  another.  In  such  circumstances  the  j 
Court  may  interfere,  and  there  is  jurisdiction,  on  an  application  by  i 
the  trustee  for  directions,  to  order  him.  to  accept  an  offer  other  than  | 
that  favoured  by  a majority  of  the  inspectors.  j 

While  an  inspector  should  protect  the  interests  of  the  class  of  creditors 
he  represents,  and  is  doing  no  more  than  his  duty  when  he  sees  that  j 
no  unfair  advantage  is  taken  of  them  in  realizing  upon  and  distribut-  I 
ing  the  proceeds  of  the  debtor’s  estate,  it  is  a different  matter  when  | 
an  inspector  uses  his  position  to  obtain  for  his  particular  class  of  j 
creditors  an  advantage  at  the  expense  of  the  creditors  generally,  j 
Conduct  of  this  latter  kind  amounts  to  a breach  of  duty  by  the 
inspector. 

An  appeal  from  an  order  of  Urquhart  J.,  sitting  as  Judge 
in  Bankruptcy,  on  an  application  by  a trustee  for  directions. 
Counsel  for  the  respondent,  in  his  memorandum  of  fact  and 
law,  raised  the  objection  that  there  was  no  right  of  appeal. 
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20th  June  1950.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Hogg  and  Gibson  JJ.A. 

J.  L.  G.  Keogh,  K.C.,  for  P.  E.  Tregunno  Jr.,  appellant: 
There  is  a right  of  appeal  in  this  case  under  s.  174(1)  (c)  of  The 
Bankruptcy  Act,  R.S.C.  1927,  c.  11,  since  the  amount  involved 
far  exceeds  $500.  What  is  involved  is  our  right  to  purchase 
assets  for  which  we  have  offered  more  than  $26,000 : Deslauriers 
V.  Vermette  et  al.,  [1949]  Que.  K.B.  629  at  634,  30  C.B.R.  77; 
In  re  Paper  Strap  Limited,  [1948]  1 W.W.R.  330,  28  C.B.R.  201 
at  202;  Re  Maple  Leaf  Brewery  Limited;  Atlas  Thrift  Plan 
Corporation  Ld.  v.  Grobstein  (1938),  65  Que.  K.B.  304,  20  C.B.R. 
137.  Re  Gluckstein  and  Smith,  [1940]  O.R.  263  at  265,  21  C.B.R. 
427,  [1940]  4 D.L.R.  22,  was  a different  type  of  case,  but  the 
principle  is  the  same.  In  Re  Feldman  (1932),  41  O.W.N.  62, 
13  C.B.R.  313,  this  Court  heard  an  appeal  and  no  objection  was 
made.  In  some  of  the  cases  where  it  has  been  held  that  there 
was  no  right  of  appeal  no  substantive  rights  have  been  involved 
or  affected  by  the  order;  this  remark  applies  to  Re  Brosseau; 
Lamarre  v.  Marquis,  [1947]  Que.  K.B.  536,  28  C.B.R.  250; 
R.  & G,  Manufacturing  Co.  et  al.  v.  Watson  (1930),  33  Que. 
P.R.  63;  In  re  Transportation  and  Power  Corporation;  Clark  v. 
Duclos  (1940),  68  Que.  K.B.  115,  21  C.B.R.  209.  Re  Andrew 
Motherwell  of  Canada  Ltd.,  55  O.L.R.  294  at  299,  4 C.B.R.  484, 
[1924]  1 D.L.R.  1047,  has  been  distinguished  in  many  cases. 
Cases  such  as  The  Cushing  Sulphite-Fibre  Company  et  al.  v. 
Cushing  et  al,  (1906),  37  S.C.R.  427,  decided  under  the  old 
Winding-up  Act,  are  inapplicable,  because  that  Act  allowed  an 
appeal  only  where  an  amount  of  money  was  directly  involved. 

The  point  involved  in  the  appeal  is  a new  one,  viz.,  whether 
the  Court  has  jurisdiction  to  override  the  decision  of  a majority 
of  the  inspectors.  The  combined  effect  of  ss.  43  and  103  of  the 
Act  is  that  a trustee  can  sell  only  with  the  approval  of  a majority 
of  the  inspectors.  I submit  that  it  follows  that  a decision  of  the 
majority  of  the  inspectors  ends  the  matter.  The  order  made  by 
Urquhart  J.  was  contrary  to  the  express  prohibition  of  s.  42: 
In  re  Lincoln  Floral  Company  Limited  (1940),  21  C.B.R.  325 
at  326.  Section  45  applies  only  in  Quebec,  but  the  cases  decided 
under  it  are  of  interest;  I refer  to  In  re  B.  Ling  & Sons  Ltd.; 
Feeney  v.  Couture  (1940),  78  Que.  S.C.  436,  22  C.BJt.  63  at  64. 
The  cases  cited  by  Urquhart  J.  in  his  reasons  are  of  no  real 


600 


Ontario  Reports. 


[1950] 


assistance.  Re  Tlustie  (1923),  23  O.W.N.  622,  3 C.B.R.  654,  was  - 

a decision  of  the  Registrar  in  Bankruptcy;  Imperial  Bank  of  I' 

Canada  v.  Barber  (1921),  50  O.L.R.  380,  1 C.B.R.  485,  59  D.L.R.  ; 

523,  and  In  re  Tremblay;  Faust  v.  Trustee  (1922),  3 C.B.R.  488,  \ 

were  not  even  similar  to  this  case;  Re  Goldberg,  33  O.W.N.  77,  | 

8 C.B.R.  463,  [1927]  4 D.L.R.  775,  is  probably  the  closest  to  ! 

this  case.  i 

The  findings  of  the  trial  judge  negative  any  suggestion  of  ! 

bad  faith  on  the  part  of  the  majority  inspectors,  and  that  being  |i 

so  there  is  nothing  to  justify  his  interference  with  their  decision.  | 

G.  E.  Burson,  for  D’Arcy  Cropp,  respondent:  There  is  no  | 

right  of  appeal  in  this  matter.  The  order  of  Urquhart  J.  merely  i 

gives  directions.  To  justify  an  appeal,  the  substantive  rights  of  |! 

the  trustee  must  be  involved:  R.  d G.  Manufacturing  Co.  et  al.  | 

V.  Watson,  supra;  Re  Brosseau;  Lamarr e v.  Marquis,  supra.  | 

Section  174(1)  (c)  cannot  apply;  there  is  no  amount  involved  l| 

in  the  appeal,  the  sole  question  being  as  to  the  propriety  of  the  1 

order  made:  Re  Andrew  Motherwell  of  Canada  Ltd.,  supra. 

The  Court  clearly  has  power  to  make  this  order  under  s.  152 
of  The  Bankruptcy  Act.  It  is  interesting  to  note  the  policy  of 
the  Courts  in  bankruptcy  matters,  as  shown  in  Re  Davies  Foot- 
wear  Co.  Limited;  Underhills  Limited  v.  Barber  (1923) , 53  O.L.R, 

467  at  470,  4 C.B.R.  131;  Re  Tlustie,  supra;  Imperial  Bank  of 
Canada  v.  Barber,  supra,  and  Re  Goldberg,  supra. 

The  majority  inspectors  in  this  case  were  clearly  acting  in 
the  interest  of  a particular  class  of  creditors,  which  is  equivalent 
to  bad  faith,  and  the  Court  accordingly  must  interfere.  j 

N.  E.  Phipps,  for  the  trustee:  This  case  is  important  as  to  j 
the  rights  and  duties  of  trustees  in  bankruptcy.  The  overall  | 
scheme  of  The  Bankruptcy  Act  is  that  the  trustee  shall  ad-  j 
minister  the  estate.  Certain  powers  are  given  to  the  inspectors,  j 
and  others  to  the  creditors,  and  s.  152  must  give  the  Court  the  j 
administrative  jurisdiction  exercised  here.  Section  43(1)  is  not  | 
exhaustive,  and  does  not  prevent  the  trustee  from  acting  on  the  j 
order  of  the  Court;  cf.  s.  45  and  the  language  thereof.  In  | 
addition  to  the  cases  already  cited,  I refer  to  In  re  Amca  Mines 
Limited  (1938),  20  C.B.R.  1;  In  re  Blatt  Ray  Inc.;  Reinblatt  v. 
Schwartz  et  al.  (1940),  22  C.B.R.  32  at  34;  In  re  Dor  fox  Up-  | 
bolstering  Company  (1941),  22  C.B.R.  300.  || 

In  In  re  Feldman,  supra,  the  Court  did  not  deny  jurisdiction,  j 
but  said  that  it  would  not  interfere  with  practical  men,  acting  j 
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in  good  faith.  The  creditors  cannot  bind  the  trustee : In  re  Page; 
Ex  parte  Page  (1876),  2 Ch.  D.  323.  The  creditors  (and  the 
inspectors)  must  think  and  decide  as  creditors,  and  not  as 
farmers  in  the  vicinity.  Their  acting  in  the  latter  way  is  evidence 
of  bad  faith. 

J.  L.  G.  Keogh,  K.C.,  in  reply. 

Cur.  adv.  vult. 

29th  June  1950.  The  judgment  of  the  Court  was  delivered  by 

Robertson  C.J.O. : — This  is  an  appeal  by  one  P.  E.  Tregunno 
Jr.  from  an  order  of  directions  to  the  trustee  given  by  Mr. 
Justice  Urquhart  on  the  16th  May  1950,  on  an  application  to  him 
by  the  trustee  under  s.  42  of  The  Bankruptcy  Act,  R.S.C.  1927, 
c.  11. 

The  appellant  was  a tenderer  for  the  purchase  of  the  canning 
factory  that  had  been  owned  and  operated  by  the  debtor.  His 
tender  was  not  the  highest  tender,  and  it  was  not  accepted  by 
the  trustee,  although  the  majority  of  the  inspectors  were  in 
favour  of  its  acceptance,  rather  than  the  acceptance  of  the  higher 
offer  of  D’Arcy  Cropp.  The  offer  of  the  latter  was  accepted  by 
the  trustee  on  the  direction  of  Mr.  Justice  Urquhart,  notwith- 
standing that  only  two  of  the  five  inspectors  approved  its  accept- 
ance. It  is  from  this  direction  given  by  Mr.  Justice  Urquhart 
that  the  present  appeal  is  taken. 

The  trustee,  with  a view  to  the  sale  of  the  canning  factory, 
called  for  sealed  tenders  to  be  sent  in,  up  to  20th  April  1950. 
The  advertisement  contained  notice  that:  “The  highest  or  any 
tender  not  necessarily  accepted.”  In  response  to  this  advertise- 
ment one  D’Arcy  Cropp  sent  in  a tender  of  $24,000.  Tregunno, 
the  present  appellant,  sent  in  a tender  of  $20,000.  There  were 
1 two  other  tenders,  one  of  them  being  for  $20,000,  the  same 
I amount  that  Tregunno  had  bid.  The  other  tender  was  for  a less 
amount. 

On  calling  the  inspectors  together  to  consider  these  tenders 
three  of  the  five  inspectors  favoured  the  acceptance  of  Tregunno’s 
tender,  notwithstanding  that  it  was  for  $4,000  less  than  Cropp’s 
tender.  The  trustee  was  not  in  favour  of  accepting  the  lower 
offer  and  applied  to  Mr.  Justice  Urquhart  for  directions  under 
s.  42  of  The  Bankruptcy  Act. 

It  is  important  to  understand  the  position  in  which  the 
trustee  found  himself.  Approximately  three-fifths  of  the  total 
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amount  of  the  claims  proved  against  the  debtor  were  owing  to  ^ 
growers.  The  remaining  two-fifths  were  owing  to  wholesale  men 
and  other  tradesmen,  some  of  them  carrying  on  business  at  a 
considerable  distance  from  the  debtor’s  factory.  The  three  in- 
spectors who  favoured  the  acceptance  of  Tregunno’s  tender  ' 
represented  the  growers  element  of  the  creditors.  The  other  I 
two  inspectors  represented  the  remaining  two-fifths  of  the  credi-  ■ 
tors.  There  appears  to  have  been  a good  deal  of  activity  in  i 
canvassing  for  support  for  Tregunno  as  purchaser,  among  the 
growers.  There  is  evidence  of  the  circulation  of  petitions  and  ; 
other  steps  being  taken  in  the  interest  of  Tregunno,  that  made 
it  probable  that  at  any  meeting  of  creditors  to  consider  what 
offer  should  be  accepted,  or  to  approve  or  disapprove  of  the 
position  taken  by  the  inspectors,  the  issue  would  be  determined 
in  advance  in  favour  of  Tregunno.  In  these  circumstances  the 
trustee  sought  advice  from  the  Bankruptcy  Judge. 

By  an  order  dated  the  5th  May  1950  Mr.  Justice  Urquhart 
directed  that  the  trustee  do  within  five  days  convene  a meeting 
of  the  inspectors  for  the  purpose  of  reconsidering  the  tenders 
submitted  by  Cropp  and  Tregunno,  and  of  considering  any  other 
tenders  or  offers  to  purchase  which  might  be  received  from  either 
of  them,  or  any  other  tenders  or  offers  that  might  be  received 
up  to  the  time  of  the  meeting.  The  order  directed  that  notice 
should  be  given  by  the  trustee  to  the  persons  who  had  already 
submitted  tenders,  that  they  might  make  new  tenders  or  offers. 
The  order  further  directed  that  if  the  tenders  received  for  con-  | 
sideration  at  the  said  meeting,  or  any  two  or  more  of  them,  ! 
offered  approximately  the  same  price  for  the  property,  then  j 
the  acceptance  of  one  of  such  tenders  should  be  in  the  discretion  | 
of  the  inspectors,  but  that  if  there  were  any  substantial  difference 
in  the  price  offered  in  such  tenders,  then  the  highest  tender 
should  be  accepted,  and  leave  was  reserved  to  any  person,  party  j 
to  the  application  or  interested  in  the  sale,  to  make  further  | 
application  after  the  meeting  of  the  inspectors.  1 

In  response  to  the  new  call  for  tenders  Cropp  sent  in  a tender  ! 
of  $28,000.  Tregunno  sent  in  a new  offer  for  $26,600.  The  latter  | 
included  in  his  letter  of  tender  the  following:  j 

“If  my  tender  is  accepted  I will  open  a receiving  centre  for  i| 
fresh  basket  fruits  and  vegetables  for  market.  I will  also  buy  S 
my  supplies  for  the  factory  from  growers  who  have  been  pre-  j 
viously  making  deliveries  and  are  largely  represented  as  creditors 
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of  the  company.  I will  make  an  exception  in  the  case  of  produce 
grown  on  my  own  farm  at  St.  Catharines.” 

A meeting  of  the  inspectors  to  consider  the  new  tenders  was 
held  on  10th  May  1950.  A motion  of  the  two  inspectors  who 
represented  creditors  other  than  growers,  that  Cropp’s  offer  of 
$28,000  be  accepted,  was  lost  by  a vote  of  two  to  three.  It  was 
then  moved  and  seconded  by  two  of  the  inspectors  representing 
growers  that  Tregunno’s  offer  of  $26,600  be  accepted.  This 
motion  was  carried  by  the  vote  of  the  three  inspectors  repre- 
senting growers.  The  trustee  stated  to  the  meeting  that  before 
accepting  the  offer  of  Tregunno  an  application  would  be  made 
to  the  Court  for  further  directions  under  s.  42  of  The  Bank- 
ruptcy Act. 

Such  an  application  was  made  on  the  16th  May  1950.  Upon 
this  application  Mr.  Justice  Urquhart  directed  the  trustee  to 
accept  the  offer  of  Cropp  to  pay  $28,000.  The  trustee  thereupon 
accepted  the  offer  of  Cropp  on  the  17th  May  1950,  and  it  appears 
that  Cropp  has,  with  the  permission  of  the  trustee,  entered  upon 
the  property  and  made  certain  repairs,  and  is  proceeding  to 
arrange  to  operate  the  factory  in  the  1950  season.  This  appeal 
was  launched  by  notice  dated  22nd  May  1950. 

The  first  question  raised  is  as  to  the  status  of  the  appellant 
to  make  such  a motion.  He  is  not  a creditor.  His  only  concern 
in  the  proceedings  arises  from  the  fact  that  he  has  put  in  a tender 
to  purchase  the  canning  factory.  His  tender  has  not  been  ac- 
' cepted,  and  there  is  no  assurance  that  it  ever  will  be  accepted. 

In  the  meantime  it  is  submitted  that  he  has  no  interest  of  sub- 
j stance  to  warrant  his  bringing  this  appeal. 

It  is  also  objected  that  the  appeal  was  launched  too  late,  and 
that  the  tender  of  Cropp  has  already  been  accepted. 

The  appellant  seemed  to  place  emphasis  on  the  words  ''any 
person”  at  the  beginning  of  s.  174,  which  gives  the  right  of 
appeal.  It  is  to  be  observed,  however,  that  the  right  of  appeal 
is  confined  to  persons  who  come  within  clauses  a,  h,  c and  d in 
the  first  subsection  of  s.  174.  It  was  submitted  by  counsel  for 
the  appellant  that  his  client  could  qualify  under  clause  c,  the 
amount  involved  in  the  appeal  exceeding  $500.  It  seems  to  me 
that  there  is  no  amount  involved  on  the  appeal  so  far  as  this 
appellant  is  concerned.  If  one  assumes  that  the  Court  could,  on 
this  appeal,  order  the  trustee  to  accept  appellant’s  offer,  the 
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question  might  be  a radically  different  one.  As  I shall  endeavour 
to  make  plain  hereafter,  I think  the  appellant  has  no  right  to 
become  the  purchaser  unless  and  until  the  trustee  sees  fit  to 
accept  his  offer.  That  he  has  not  done,  and  evidently  has  no 
intention  of  doing  unless  he  is  compelled  to. 

It  is  well  settled  that  the  power  to  sell,  given  by  s.  43(1)  (a) 
to  the  trustee,  is  to  sell  with  the  permission  in  writing  of  the 
inspectors.  That  does  not  mean,  however,  that  the  trustee  must 
sell  at  the  bidding  of  the  inspectors.  He  has  a duty  to  perform 
as  trustee  in  becoming  the  vendor  of  the  property  vested  in  him 
as  trustee:  Imperial  Bank  of  Canada  v.  Barber  (1921),  50  O.L.R. 
380,  1 C.B.R.  485,  59  D.L.R.  523;  In  re  Jenny  Lind  Candy  Shops 
Limited  (1939),  21  C.B.R.  182. 

In  ordinary  circumstances  the  matter  of  breaking  a deadlock 
between  inspectors  and  trustee  is  in  the  hands  of  the  creditors, 
who  may  remove  one  or  the  other  or  both.  An  alternative  also 
remains  in  cases  where  the  inspectors  withhold  their  approval 
through  a mistaken  sense  of  their  duty,  in  preferring  one  class 
of  creditors  to  another.  The  Court  may  interfere,  as  Mr.  Justice 
Urquhart  did  in  this  case.  While  an  inspector  is  doing  no  more 
than  his  duty  to  protect  the  interests  of  the  class  of  creditors 
that  he  represents,  by  seeing  that  no  unfair  advantage  is  taken 
in  realizing  upon  and  distributing  the  proceeds  of  the  debtor’s 
estate,  it  is  a quite  different  matter  when  an  inspector  uses  his 
position  to  obtain  an  advantage  for  his  particular  class  of  credi- 
tors at  the  general  expense  of  all  the  creditors. 

In  my  opinion  it  is  clear  that  that  is  what  is  causing  the 
difficulty  here.  It  will  be  observed  that  in  Tregunno’s  offer  of 
$26,600  he  supplements  that  offer  by  an  undertaking  to  open  a 
receiving  centre  for  fresh  basket  fruits  and  vegetables  for  market, 
and  to  buy  supplies  from  growers  who  have  been  previously 
making  deliveries  and  are  largely  represented  as  creditors  of 
the  company.  That  undertaking  is  plainly  made  for  the  advan- 
tage of  the  grower  creditors,  and  that  appears  quite  clear  from 
the  evidence  of  the  three  inspectors  who  support  the  acceptance 
of  the  Tregunno  tender,  taken  before  Mr.  Justice  Urquhart  on 
the  2nd  and  16th  May.  Mr.  Haist,  one  of  the  grower  inspectors, 
at  p.  31  explains  the  advantage  to  the  growers,  if  this  under- 
taking were  implemented  by  the  purchaser.  Mr.  Walsh,  another 
of  the  grower  inspectors,  at  p.  33,  says:  “The  really  big  thing 
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is  the  fresh  fruit  market  that  Mr.  Tregunno  would  establish  in 
the  area.”  I also  refer  to  the  evidence  of  Mr.  Kilman  at  p.  6, 
where  he  says:  “I  might  say  if  this  Tregunno  tender  is  accepted, 
that  he  will  set  up  a fresh  basket  fruit  centre  there  and  buy 
fresh  fruit  as  well  as  canned  fruit,  and  that  is  something  that  has 
never  been  in  Pelham  Township  before.” 

There  is  considerable  further  evidence  indicating  a good  deal 
of  missionary  work  in  the  propagation  of  this  new  idea  of  Mr. 
Tregunno’s  among  the  grower  creditors,  with  a view  to  winning 
the  support  of  the  grower  inspectors.  In  my  opinion  the  trustee 
is  right  in  his  attitude  towards  the  Tregunno  offer.  The  adminis- 
tration of  this  estate  should  be  in  the  interests  of  all  the  creditors. 
It  would  be  regrettable  if  the  Court  should  give  a trustee,  under 
such  circumstances,  advice  that  would  approve  administration  of 
a trust  estate  in  the  manner  approved  by  the  grower  inspectors. 

It  is  to  be  assumed  that  Tregunno  intends  to  enter  into  a 
binding  undertaking  with  regard  to  the  fresh  fruit  market,  but 
it  is  difficult  to  see  just  how  this  is  to  be  accomplished  in  a manner 
to  make  is  legally  binding  on  Tregunno  for  the  benefit  of  the 
growers  generally.  Mr.  Tregunno  would  probably  be  left  at 
liberty  to  carry  on  the  fruit  market  just  so  long  as  it  paid  him. 
In  any  event,  the  trustee  cannot  properly  sell  the  trust  property 
in  his  hands  for  a consideration,  part  of  which  is  for  the  benefit 
of  some  only  of  the  creditors. 

In  my  opinion  the  order  of  Mr.  Justice  Urquhart  that  is  the 
subject  of  this  appeal  was  within  his  jurisdiction,  and  was  the 
proper  order  to  make  in  the  circumstances.  The  trustee  should 
have  his  costs  out  of  the  estate  of  the  debtor.  No  other  order  is 
made  as  to  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Bench,  Keogh,  Rogers  d Grass, 
St.  Catharines. 

Solicitors  for  the  trustee,  respondent:  White,  Bristol,  Gordon, 
Beck  d Phipps,  Toronto. 

Solicitors  for  D’Arcy  Cropp:  Fennell,  McLean  d Davis, 
Toronto. 

Solicitor  for  the  majority  inspectors : Thomas  Delany, 
Toronto. 
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[McRUER  C.J.H.C.]  j 

Re  MofiFat*  1 

Powers  of  Appointment — Special  Power — Appointment  hy  Donee  to  j 
New  Trustees  for  Benefit  of  Members  of  Class — Validity — Contrary  j 

Intention.  | 

Thfe  donee  of  a special  power  of  appointment,  limited  to  a particular  j 

class,  may,  if  no  contrary  intention  is  expressed  in  the  instrument  j 

creating  the  power,  or  necessarily  to  be  implied  from  its  language,  j 
appoint  the  fund  to  trustees  named  by  the  donee  for  the  benefit  of  | 

members  of  the  class.  There  is  no  distinction  in  this  respect  between  j 

powers  over  personalty,  over  realty,  or  over  blended  funds  repre-  1 

senting  both  realty  and  personalty.  If  such  an  appointment  is  made,  j 

the  original  trustees  must  hand  over  the  trust  estate  to  the  new  f 
trustees  appointed  by  the  donee  of  the  power.  ! 

A MOTION  by  the  surviving  trustee  under  the  will  of  Roland 
Moffat,  deceased,  for  the  opinion,  advice  and  direction  of  the  j 

Court.  I 

i 

3rd  May  1950.  The  motion  was  heard  by  McRuer  C.J.H.C.  | 
in  Weekly  Court  at  Toronto. 

A,  S.  PattillOy  K.C.j  for  the  applicant. 

G.  W,  Mason,  K.C.,  for  the  new  trustees  appointed  by  Mrs. 
Moffat. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  infants. 

6th  July  1950.  McRuer  C.J.H.C.: — Roland  Moffat,  deceased, 
by  his  last  will,  dated  the  15th  June  1938,  appointed  his  wife, 
Mary  Ethel  Moffat,  his  executrix,  and  provided  that  in  case  she 
should  predecease  him  National  Trust  Company  Limited  should 
be  his  executor  in  her  place. 

All  household  effects  were  bequeathed  to  his  widow  and  all 
real  estate  wherever  situate  was  devised  to  her.  The  residuary 
clause  of  the  will  contained  a bequest  to  trustees  reading  in  part 
as  follows: 

“All  the  rest,  residue  and  remainder  of  my  estate  of  every 
kind  and  wherever  situate,  including  any  property  over  which 
I may  have  any  power  of  appointment,  I give,  devise,  bequeath 
and  appoint  unto  my  wife  and  National  Trust  Company  Limited, 
or  if  they  decline  to  act,  then  to  my  wife  and  such  other  Trust 
Company  having  its  head  office  in  the  Dominion  of  Canada  as 
she  may  select  and  that  will  agree  to  act,  or  if  my  wife  be  dead, 
then  to  National  Trust  Company  Limited  (the  party  or  parties 
so  taking,  or  the  survivor  of  them,  being  hereafter  referred  to 
as  ‘my  Trustee’),  upon  the  following  trusts: — ” 
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Then  followed  certain  provisions  with  respect  to  the  adminis- 
tration of  the  trust  fund  and  provision  for  specific  legacies  to  be 
paid  to  certain  persons  provided  they  survived  the  testator. 

As  to  the  balance  of  the  residuary  estate  a trust  .was  created 
to  pay  the  income  therefrom  to  the  widow  until  her  death  or 
remarriage  and  in  case  of  her  remarriage  the  amount  to  be  paid 
to  her  was  to  be  reduced  by  one-half.  In  such  event  the  widow 
was  given  a power  to  appoint,  from  the  remaining  one-half,  such 
amount  as  she  in  her  discretion  might  determine  to  the  use  of 
their  son  Malcolm  Moffat.  Any  sum  not  paid  out  of  the  income 
pursuant  to  the  exercise  of  this  power  of  appointment  was  to  be 
accumulated  during  the  lifetime  of  the  widow  and  fall  into  the 
residue  of  the  estate. 

The  trustees  were  given  power  to  encroach  on  capital  to 
provide  for  the  widow’s  illness  or  to  maintain  her  annual  income 
at  a minimum  amount  of  $3,000  or  $1,500,  according  to  whether 
she  might  or  might  not  remarry.  The  trustees  were  given  a 
further  power  to  encroach  on  capital  during  the  lifetime  of  the 
widow  for  the  purpose  of  providing  for  the  care  of  their  son 
1 Malcolm  and  his  wife  or  any  child  of  his  during  illness  and  to 
use  from  the  capital  the  sum  of  $5,000  for  the  purpose  of  pur- 
j chasing  a home  for  Malcolm  Moffat  which  they  might  permit 
1 him  to  occupy  for  such  time  as  they  might  see  fit,  rent  free,  with 
power  to  resell  the  home  and  substitute  another  for  the  same 
purpose,  together  with  power  to  execute  a deed  of  the  home  to 
the  son  if  the  trustees  should  in  their  discretion  so  decide  after 
the  son  attained  the  age  of  35  years. 

The  trustees  were  given  further  power  during  the  lifetime  of 
, the  widow  to  use  from  the  capital  of  the  balance  of  the  residuary 
[estate,  without  obligation  on  the  part  of  the  son  to  repay,  any 
amount  they  might  consider  desirable  to  use  for  the  purpose  of 
assisting  him  in  establishing  himself  in  business  or  for  some 
other  special  benefit  considered  by  them  advisable.  This  power 
was  limited  to  the  use  of  a total  of  not  more  than  5 per  cent,  of 
the  amount  of  the  residuary  estate,  or  $10,000,  whichever  might 
be  the  lesser  amount,  before  the  son  attained  the  age  of  30  years; 
lor  10  per  cent,  of  the  aforesaid  balance,  or  $20,000,  whichever 
might  be  the  lesser  amount,  before  the  son  attained  the  age  of 
35  years;  or  15  per  cent,  of  the  aforesaid  balance,  or  $30,000, 
Whichever  might  be  the  lesser  amount,  before  the  son  attained 
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the  age  of  40  years;  or  30  per  cent,  of  the  aforesaid  balance,  or 
$40,000,  whichever  might  be  the  lesser  amount  before  the  son  i 
attained  the  age  of  45  years;  or  40  per  cent,  of  the  aforesaid  i 
balance,  or  $75,000,  whichever  might  be  the  lesser  amount, 
before  the  son  attained  the  age  of  50  years;  and  thereafter  to  i 
such  total  as  the  trustees  in  their  discretion  might  decide.  I 

Such  advances  were  to  be  made  only  after  the  trustees  had  j 
satisfied  themselves  that  the  proposed  business  venture  had  a ! 
fair  chance  of  success,  and  the  proposal  was  to  be  submitted  to  i 
the  solicitor  for  the  estate  and  a certificate  obtained  from  him  i 
that  the  son’s  interest  would  be  protected  by  what  in  his  opinion  * 
were  proper  legal  safeguards.  | 

The  will  then  goes  on  to  provide: 

“From  and  after  the  death  of  my  wife  to  dispose  of  the  j 
income  and  the  capital  of  my  estate  among  my  said  son  Malcolm,  | 
his  wife  and  his  child  or  children  or  some  or  all  of  them  at  such 
time  and  in  such  manner  as  my  said  wife  may  by  her  Last  Will 
and  Testament  appoint.”  | 

A limitation  was  placed  on  the  amount  that  could  be  appointed  I 
to  the  son’s  wife  and  provision  was  made  in  default  of  appoint-  j 
ment  by  the  widow,  with  a general  power  of  appointment  to  I 
the  son  in  case  he  should  die  without  receiving  all  of  the  balance  j 
of  the  residuary  estate  according  to  the  provisions  made  for  | 
him  in  default  of  the  exercise  of  the  power  of  appointment  by  | 
his  mother.  Provision  was  also  made  for  disposing  of  the  residue  ; 
for  the  benefit  of  the  son’s  widow  and  children,  in  the  event  of  | 
the  widow  dying  without  exercising  the  power  of  appointment  j 
and  the  son  predeceasing  the  testator,  together  with  a further  ! 
provision  for  the  disposition  of  any  balance  of  the  trust  fund  ! 
not  otherwise  disposed  of.  Arthur  Lyman  Fleming,  K.C.,  was  | 
appointed  solicitor  for  the  estate  and  if  he  should  die  or  be  i 
unable  to  act  Arthur  Lapierre  Smoke  was  appointed  in  his  place.  | 
By  a codicil  dated  the  20th  June  1938  the  testator  provided  | 
that  the  power  of  appointment  conferred  on  the  son  was  to  be  j 
exercised  by  his  last  will  and  altered  the  provisions  in  case  of  | 
the  son  failing  to  exercise  the  power  of  appointment.  Other  ! 
minor  alterations  were  made  in  the  terms  of  the  will  which  are  | 
unnecessary  to  consider.  i 

Letters  probate  of  the  last  will  and  testament  and  codicil  j 
thereto  of  the  testator  were  granted  to  his  widow,  Mary  Ethel ; 
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Moffat,  as  his  executrix  on  the  15th  March  1941.  The  estate 
amounted  to  approximately  $400,000. 

The  son,  Malcolm  Moffat,  died  on  the  13th  July  1948,  leaving 
him  surviving  a widow  and  two  infant  children. 

Mary  Ethel  Moffat  died  on  the  17th  May  1949,  leaving  her 
last  will  dated  the  24th  July  1948,  under  which  she  purported 
to  exercise  the  special  power  of  appointment  conferred  on  her 
under  the  last  will  of  her  late  husband,  by  directing  that  the 
balance  of  the  estate  of  her  late  husband  remaining  at  her  death 
should  be  “transferred  to  National  Trust  Company  and  my 
solicitor,  Arthur  Lyman  Fleming,  K.C.,  for  the  benefit  of  the 
said  widow  of  my  son  Malcolm  and  his  said  children,  in  the 
following  manner  and  upon  the  following  trusts,  and  I appoint 
the  same  accordingly”.  Then  follows  a disposition  of  the  prop- 
erty in  question  within  the  terms  of  the  special  power  of 
appointment  conferred  on  her  in  her  late  husband’s  will,  but 
vesting  in  the  trustees  appointed  by  her  very  wide  discretionary 
powers. 

Two  questions  are  submitted  for  the  opinion  of  the  Court: 

“1.  Is  the  exercise  by  the  last  will  and  testament  and  codicil 
thereto  of  Mary  Ethel  Moffat,  deceased,  of  the  power  of  appoint- 
ment vested  in  her  by  the  last  will  and  testament  of  Roland 
Moffat,  deceased,  valid  and  proper? 

“2.  If  the  answer  to  Question  1 is  in  the  affirmative  are  the 
Trustees  appointed  by  the  last  will  and  testament  and  codicil 
thereto  of  Mary  Ethel  Moffat,  deceased,  entitled  to  require  the 
surviving  trustee  of  the  Estate  of  Roland  Moffat,  deceased,  to 
transfer  to  them  the  assets  of  the  said  Estate  of  the  said  Roland 
Moffat,  deceased,  over  which  the  late  Mary  Ethel  Moffat  held  a 
power  of  appointment?” 

As  to  question  1 counsel  for  all  parties  are  agreed  that  it 
should  be  answered  in  the  affirmative.  I am  of  the  opinion  that 
counsel  have  taken  a correct  view  of  the  law  and  it  is  unneces- 
sary for  me  to  review  the  well-established  authorities  applicable. 

The  precise  legal  point  that  is  raised  by  the  second  question 
is:  Can  the  donee  of  a special  power  of  appointment  over  a 
trust  fund,  without  authority  expressed  in  the  instrument 
creating  the  power,  appoint  to  trustees  for  the  objects  of  the 
power  and,  in  such  case,  is  the  original  trustee  required  to  hand 
over  the  trust  estate  to  the  trustees  appointed  by  the  donee  of 
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the  power  for  the  purpose  of  the  administration  of  the  trust?  ! 
Or  does  the  original  trustee  administer  the  trust  created  by  the  \ 
exercise  of  the  special  power?  i 

No  question  can  arise  where  the  intention  is  clearly  expressed 
in  the  instrument  creating  the  power,  nor  does  any  question 
arise  where  a contrary  intention  is  expressed  or  may  be  clearly 
implied  from  the  language  used,  but  a difficult  question  does 
arise  where  neither  intention  can  be  gathered  from  the  language 
used  in  the  original  instrument. 

Ail  counsel  agree  that  there  is  no  authoritative  decision  in  - 
Canadian  jurisprudence  that  lends  any  assistance,  and  after  a | 
most  careful  study  of  all  the  English  cases  and  the  statements 
in  the  text-books,  I have  come  to  the  conclusion  that  they  lend 
only  limited  assistance  with  respect  to  the  case  of  the  exercise 
of  a special  power  of  appointment  over  personal  estate.  The 
right  of  the  donee  of  a special  power  over  realty  to  interpose  a 
second  set  of  trustees  may  be  taken  as  established  in  the  English  I 
law  until  it  has  been  further  dealt  with  by  the  House  of  Lords.  I 
It  is,  however,  the  matter  of  the  exercise  of  a power  over  | 
a trust  fund  composed  of  personalty,  or  a blended  fund  to  the  j 
extent  of  the  realty  authorized  to  be  purchased  for  the  son,  with  ! 
which  I am  concerned.  | 

Single  judges,  I may  say  with  respect,  have  expressed  con-  j 
fusing  views  on  the  subject  and  learned  authors  of  some  text-  | 
books,  I may  say  with  equal  respect,  have  appeared  to  extend 
the  law  as  laid  down  in  English  decisions  beyond  what  the  cases  j 
on  close  analysis  would,  in  my  view,  really  warrant.  Moreover,  i 
there  is  not  agreement  among  the  text-book  writers  as  to  the 
proper  deductions  to  be  drawn  from  the  same  decided  cases. 

On  the  argument  it  was  submitted  that  there  is  a clear  dis-  j 
tinction  between  cases  dealing  with  trusts  comprised  of  real  j 
property  and  personal  property.  This  I shall  deal  with  in  due 
course. 

It  is  trite  to  say  that  if  a contrary  intention  is  shown  by  the 
express  words  used  in  the  original  trust  instrument,  or  can  be 
gathered  by  necessary  implication,  the  second  set  of  trustees 
would  not  have  the  right  to  call  for  the  transfer  of  the  fund, 
and  as  I shall  later  indicate  it  is  doubtful  if  any  of  the  decided 
cases  have  gone  further  than  finding  in  the  instrument  creating 
the  power  such  a contrary  intention. 
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It  is  convenient  to  discuss  the  text-book  references  first. 

In  Godefroi  on  Trusts  and  Trustees,  5th  ed.  1927,  p.  410,  the 
author,  after  dealing  with  the  exercise  of  general  powers,  goes 
on  to  say:  “But  with  regard  to  special  powers,  the  fund  must  not 
be  transferred  to  new  trustees  appointed  by  the  donee,  but  ought 
to  be  retained  by  the  trustees  of  the  instrument  creating  the 
power.”  For  this  statement  Busk  v.  Aldam  (1874),  L.R.  19  Eq. 
16;  Scotney  v.  Lomer  (1885),  29  Ch.  D.  535,  affirmed,  31  Ch.  D. 
380,  and  In  re  Mackenzie;  Bain  v.  Mackenzie,  [1916]  1 Ch.  125, 
are  quoted  as  authority.  I shall  discuss  later  how  far  these  cases 
warrant  a statement  in  this  language.  The  learned  author  adds : 
“There  may,  however,  be  words  in  the  instrument  creating  the 
power  which  will  justify  the  appointment  to  new  trustees.” 

In  Jarman  on  Wills,  7th  ed.  1930,  p.  830,  it  is  stated: 

“Where  a person  having  a special  power  over  property  vested 
in  trustees,  appoints  it  to  other  trustees  for  the  objects  of  the 
power,  the  question  whether  the  original  trustees  ought  to 
transfer  the  property  to  the  trustees  appointed  by  the  donee  of 
the  power,  depends  to  a great  extent  on  the  terms  of  the  instru- 
ment creating  the  power:  if  it  shows  an  intention  that  the 
original  trustees  should  execute  the  trust,  they  are  bound  to  do 
so.”  (The  italics  are  mine.) 

For  this  statement  the  Busk  v.  Aldam  line  of  cases  is  relied 
on  as  authority.  It  will  be  observed  that  this  statement  of  the 
principle  appears  to  be  the  reverse  of  the  statement  I have  just 
quoted  from  Godefroi,  i.e.,  one  looks  to  the  instrument  creating 
the  power  for  an  expression  of  intention  that  the  original  trus- 
tees shall  execute  any  trust  created  by  the  exercise  of  the 
power,  and  if  an  expression  of  intention  is  wanting  the  trustees 
appointed  by  the  donee  of  the  power  shall  execute  it. 

In  Lewin  on  Trusts,  14th  ed.  1939,  p.  469,  the  language  used 
is  guarded  and  equivocal: 

“Where  the  donee  of  a special  power  appoints  to  trustees  for 
objects  of  the  power,  such  trustees  are  not  necessarily  entitled  to 
call  for  a transfer  of  the  appointed  funds.  It  is  a question  of 
construction  whether  the  power  authorizes  a direction  to  trans- 
fer the  fund  to  other  trustees.” 

Again  Busk  v.  Aldam  and  Scotney  v.  Lomer,  together  with 
other  cases  to  which  I shall  refer,  are  discussed,  but  no  definite 
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statement  is  made  as  to  the  author’s  view  of  the  law  or  how 
these  cases  are  to  be  applied.  | 

The  statement  contained  in  Theobald  on  Wills,  10th  ed.  1947,  | 

p.  191,  is: 

“But  in  the  case  of  a fund  vested  in  trustees  and  appointed  | 
under  a special  power  to  new  trustees  upon  trusts,  the  original  < 
trustees  are  the  persons  to  administer  the  trusts.”  i 

For  this  the  authorities  relied  on  are : Busk  v,  Aldam,  supra;  ; 
Von  Brockdorff  v.  Malcolm  (1885),  30  Ch.  D.  172;  Scotney  v,  | 
Lomer,  supra;  In  re  Tyssen;  Knight-Bruce  v.  Butter  worth,  j 
[1894]  1 Ch.  56;  In  re  Mackenzie;  Bain  v.  Mackenzie,  supra;  and  | 
In  re  Mackenzie;  Thornton  v.  Huddleston,  [1917]  2 Ch.  58.  As  I 
I shall  point  out  later  I can  find  nothing  in  these  decisions  to 
warrant  this  broad  statement.  j 

The  matter  is  discussed  at  greater  length  in  Farwell  on 
Powers,  3rd  ed.  1916,  pp.  372  et  seq.,  but  again  the  language  used 
is  very  guarded,  and  after  dealing  with  the  Busk  v.  Aldam  line 
of  cases  and  In  re  Redgate;  Marsh  v.  Redgate,  [1903]  1 Ch.  356, 
the  author  at  p.  374  says: 

“But  in  each  case  it  is  a question  of  construction  of  the  terms  | 
of  the  instrument  creating  the  power.  If  other  indications  of  I 
intention  be  lacking,  at  all  events  in  the  case  of  personalty,  a j 
settlor  or  testator  who  vests  funds  in  trustees,  and  provides  | 
machinery  for  filling  up  vacancies  in  their  number,  may  well  be  j 
taken  to  have  intended  that  the  fund  shall  remain  in  the  custody  j 
of  the  persons  to  whom  he  has  entrusted  it,  until  some  bene- 
ficiary absolutely  entitled  is  ready  to  receive  it,  although  he  has 
given  power  to  another  to  say  who  that  beneficiary  shall  be:  he 
may  well  trust  (say)  his  daughter  to  select  which  of  her  children 
shall  take  the  fund,  and  yet  not  desire  her  to  nominate  the 
trustees  who  are  to  hold  it.” 

In  Underhill’s  Law  of  Trusts  and  Trustees,  9th  ed.  1939,  p. 
462,  art.  83(2),  the  Busk  v.  Aldam  line  of  cases  is  relied  on  for 
the  statement: 

“Where  the  donee  of  a special  power  creates  new  trusts 
{semble)  he  cannot  confide  the  administration  of  them  to  new 
trustees  unless  the  power,  either  expressly  or  impliedly,  au- 
thorises him  to  do  so.” 

In  Scott  on  Trusts,  1939,  an  authority  to  which  the  late  Mr. 
Justice  Riddell  referred  as  the  most  exhaustive  discussion  in  our 
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language  of  the  very  important  subject  of  trusts,  the  author 
says  in  s.  17.2  (vol.  1,  p.  138) : 

“More  difficult  questions  arise  in  the  case  of  a special  power, 
that  is  a power  to  appoint  only  to  or  among  the  members  of  a 
limited  class  of  persons.  Whether  the  donee  of  such  a power  can 
properly  appoint  to  trustees  for  one  or  more  members  of  the 
class  or  whether  he  must  appoint  if  at  all  directly  to  members 
of  the  class,  depends  upon  the  terms  of  the  instrument  under 
which  the  power  is  created.  Where  power  is  conferred  upon  the 
donee  simply  to  appoint  to  or  among  the  members  of  a class,  it 
has  been  held  that  he  cannot  make  an  effective  appointment  to 
trustees  for  one  or  more  members  of  the  class.”  For  this  state- 
ment a number  of  American  decisions  are  cited.  But  the  author 
goes  on:  “If,  on  the  other  hand,  he  is  empowered  to  appoint 
among  the  members  of  the  class  in  such  form  or  manner  as  he 
may  determine  he  can  properly  appoint  to  trustees  for  one  or 
more  members  of  the  class.”  (The  italics  are  mine.)  For  this 
statement  Busk  v.  Aldam,  supra;  In  re  Paget;  In  re  Mellor; 
Mellor  V.  Mellor,  [1898]  1 Ch.  290;  In  re  Redgate,  supra;  In  re 
1 Ainsvjorth;  In  re  Yates;  Yates  v.  Wormald,  [1921]  2 Ch.  179, 
and  a number  of  American  decisions  are  relied  on. 

In  the  Restatement  of  the  Law  of  Property,  1940,  adopted  and 
^ promulgated  by  the  American  Law  Institute,  at  p.  1976,  s.  358, 
the  law  is  stated  as  follows: 

“If,  but  only  if,  the  donor  does  not  manifest  a contrary  intent, 
the  donee  of  a special  power  can  effectively.  . . . 

“(e)  appoint  interests  to  trustees  for  the  benefit  of  objects.” 

And  at  p.  1977 : 

"'Rationale.  It  is  to  be  inferred,  unless  the  contrary  is  in- 
dicated, the  donor  of  a special  power  intends  the  donee  to  have 
the  same  breadth  of  discretion  in  appointment  that  he  has  in  the 
disposition  of  his  owned  property,  subject  only  to  the  restrictions 
'that  non-objects  of  the  power  receive  no  benefit  and  that  the 
discretion  reposed  in  the  donee  be  not  transferred  to  another 
person  to  too  great  an  extent.  This  inferred  general  intent  of  the 
i donor  includes  permission  to  the  donee  to  make  the  types  of 
appointments  enumerated  in  Clauses  (a)  to  (e).  There  are 
jother  types  of  appointments  which  can  be  effectively  made,  but 
|those  mentioned  in  this  Section  are  the  ones  about  which  question 
has  arisen.”  (The  italics  are  mine.) 
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As  to  the  manifestation  of  contrary  intent,  the  compilers  of 
the  Restatement  of  the  Law  of  Property  say  (Zoc.  cit,) : 

“Language  of  the  donor  which  creates  the  power  by  the  use 
of  one  of  the  customary  formulas  referring  to  the  manner  of 
exercise  of  the  power  only  in  general  terms  is  not  to  be  taken  as 
a manifestation  of  ‘a  contrary  intent.’  Thus  A,  the  donor,  does 
not  manifest  an  intent  that  any  of  the  types  of  appointment 
mentioned  in  this  Section  shall  not  be  made  when  he  provides 
that  property  shall  be  held  in  trust  for  B for  life  ‘then  in 
trust  for  such  children  of  B as  B shall  appoint’  or  ‘then 
in  trust  for  such  children  of  B and  in  such  proportions  as 
B shall  appoint’  or  ‘then  in  trust  to  pay  the  principal  to  such 
children  of  B and  in  such  proportions  as  B shall  appoint.’ 

“If  the  donor  gives  property  to  trustees  in  trust  for  B for 
life  and  ‘then  to  pay  the  principal  to  or  hold  the  principal  in 
trust  for  the  children  of  B as  B shall  appoint’  this  manifests  an 
intent  that,  if  the  property  is  to  be  held  in  trust  for  the  children, 
it  shall  be  held  by  the  trustees  named  by  the  donor  and  not  by 
new  trustees  named  by  the  donee.  Consequently,  if  B appoints 
to  new  trustees  in  trust  for  the  children,  the  old  trustees  will 
continue  to  hold  the  property  upon  the  trusts  thus  declared 
by  B.” 

Since  the  text-book  authorities  are  so  indecisive,  and  in  some 
cases  rely  on  the  same  decided  cases  for  conflicting  statements 
of  law,  it  is  necessary  for  me  to  make  a close  analysis  of  all  the 
decided  cases  and  the  trust  instruments  in  question  in  each  case. 
I consider  it  useful  to  deal  with  these  cases  in  chronological  order, 
so  that  the  basis  of  my  conclusions  may  be  clear. 

I start  with  Kenworthy  v.  Bate  (1802),  6 Ves.  793,  31  E.R. 
1312.  This  was  a case  dealing  with  real  estate.  Sir  William 
Grant  M.R.  decided  that  a power  to  give  lands  includes  a power 
to  give  to  trustees  for  the  purpose  of  selling  and  giving  the 
money  instead  of  land. 

In  Thornton  v.  Bright  (1836),  2 My.  & Cr.  230,  40  E.R.  628, 
it  was  argued  that  the  donee  of  a power  over  land  could  only 
appoint  so  as  to  create  legal  estates  and  could  not  create  a 
trust.  At  p.  250  the  Lord  Chancellor  said: 

“ . . . and  the  argument  was  necessarily  conflned  to  appoint- 
ments of  which  the  subject  is  a legal  estate  in  land;  this  very 
decree  giving  effect  to  a precisely  similar  appointment  over  a 
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sum  of  stock.  The  objection,  therefore,  is  not  that  the  appoint- 
ment is  not  within  the  terms  of  the  power,  but  that  such  a power, 
to  be  exercised  over  land,  including  the  legal  estate  as  well  as  the 
beneficial  interest,  must  be  confined  to  creating  a legal  estate 
and  cannot  create  a trust.  This  must  depend  upon  the  terms  of 
the  power,  and  the  intention  by  those  terms  expressed;  for, 
undoubtedly,  every  mode  of  dealing  with  an  estate  may  he 
effected  through  the  means  of  a power  which  could  he  exercised 
hy  the  original  authors  of  the  power.”  (The  italics  are  mine.) 

After  dealing  with  several  authorities  dealing  with  trust 
funds  composed  of  personalty  he  goes  on,  at  p.  252:  ''It  was  con- 
tended, however,  that  the  rule  does  not  apply  to  lands,  at  least 
ivhen  the  subject  of  the  pouter  is  a legal  estate  in  lands.  No  case, 
as  I have  already  stated,  was  cited  in  support  of  this  proposition. 
Against  it  there  are  several.'’  (The  italics  are  mine.)  He  proceeds 
to  decide  that  the  appointment  to  trustees  is  valid. 

And  at  p.  254,  after  referring  to  Kenworthy  v.  Bate  and  the 
cases  considered  therein,  he  states:  “How  then  can  it  be  con- 
tended, that  such  a power  as  this  over  a legal  estate  in  lands 
can  only  be  executed  by  creating  legal  estates?  If  the  contrary 
be  the  law  where  then  is  the  difference  between  such  appoint- 
ments over  personalty  and  over  land;  and  what  is  the  ground  of 
the  difference  which  this  decree  establishes?”  (The  italics  are 
mine.) 

The  full  force  of  these  passages  in  the  Lord  Chancellor’s 
judgment  can  best  be  appreciated  by  an  examination  of  the 
arguments  presented,  particularly  as  reported  at  pp.  241,  242 
and  244  of  the  report,  where  several  decisions  were  quoted  to 
show  that  it  had  been  established  that  in  the  case  of  personalty 
an  appointment  to  trustees  for  the  benefit  of  the  objects  of  the 
power  was  good  and  it  was  argued  that  the  same  rule  applied 
in  the  case  of  realty.  It  was  also  argued  that  the  exercise  of  the 
power  purported  to  give  the  legal  estate  to  persons  who  were 
not  within  the  scope  of  the  power,  as  was  argued  before  me. 

In  Fowler  v.  Cohn  (1856),  21  Beav.  360,  52  E.R.  898,  Sir  John 
Romilly  M.R.  decided  that  where  there  is  power  to  divide  an 
estate  a power  to  sell  is  incidental  to  the  power  of  disposition 
of  property  in  “such  manner  and  form”  although  the  original 
will  does  not  expressly  include  or  direct  a sale.  I mention  this 
at  this  stage  because  of  a view  expressed  in  a later  case  as  to  the 


616 


Ontario  Reports. 


[1950] 


construction  to  be  put  on  the  words  “manner  and  form”,  as  it 
was  suggested  that  the  words  “manner  and  form”  in  the  particular  i 
will  under  consideration  did  not  refer  to  the  method  of  adminis-  i 
tration. 

Cowx  V.  Foster  (1860),  1 John  & H.  30,  70  E.R.  649,  follows  ' 
Kenworthy  v.  Bate.  \ 

j 

In  Ferrier  v.  Jay  (1870),  L.R.  10  Eq.  550,  real  and  personal  j 

estate  was  devised  and  bequeathed  to  trustees  in  trust  to  sell  ! 

and  divide  the  proceeds  among  the  testator’s  children,  with  a i 

proviso  that  the  shares  of  the  daughters  were  to  be  held  upon  ' 

certain  trusts  in  default  of  their  having  children,  with  a power  I 

of  appointment  in  the  respective  daughters  in  favour  of  their  ! 

brothers  and  sisters.  Mary  Ferrier,  one  of  the  daughters,  died, 
leaving  by  her  will  all  her  real  and  personal  estate  to  her  execu- 
tors in  trust  for  her  brothers  and  sisters.  In  this  case  it  was 
decided  that  there  was  a good  exercise  of  the  power  of  appoint- 
ment and  that  the  second  trustees  were  the  trustees  to  carry  out 
the  trusts  of  the  appointed  funds.  Sir  R.  Malins  V.C.  followed  | 
Cowx  V.  Foster.  It  is  not  to  be  overlooked  that  the  donee  had  a 
power  of  appointment  over  an  estate  which  included  personalty.  | 

It  would  appear  that  up  to  this  time  a special  power  to  appoint  I 
a trust  estate  consisting  of  either  personalty  or  realty  or  both  | 
included  a power  to  appoint  to  trustees  for  the  benefit  of  the  j 
objects  of  the  power  and  the  trustees  so  appointed  were  the  j 
trustees  empowered  to  execute  the  trust.  ! 

I now  come  to  Busk  v.  Aldam  (1874),  L.R.  19  Eq.  16,  the  ! 
interpretation  of  which  appears  to  have  caused  so  much  con- 
fusion. It  is  on  this  case  and  what  has  been  referred  to  as  the 
Busk  V.  Aldam  line  of  cases  that  counsel  for  the  remaining  trus- 
tee under  the  will  of  Roland  Moffat  so  strongly  relies.  This 
decision  was  also  a decision  of  Sir  R.  Malins  V.C.  In  order  to 
understand  the  precise  scope  of  the  language  used  one  must  pay 
careful  attention  to  the  terms  of  the  instrument  creating  the 
power.  The  testator  made  provision  for  two  daughters,  Hannah 
Ford  and  Susannah  Pease  (later  by  marriage  Susannah  Busk). 
£5,000  was  bequeathed  to  his  executors  in  trust  to  pay  the 
interest,  etc.,  to  Hannah  Ford  and  on  her  death  the  moneys 
'^were  to  remain  and  he  in  trust’’  for  the  members  of  a class  to 
-which  Hannah  Ford  might  appoint.  Likewise,  £10,000  was  set 
apart  for  the  benefit  of  Susannah  Pease  and  her  issue;  and  he 
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willed  and  directed  “that  the  said  trustees,  and  the  survivors  or 
survivor  of  them,  and  their  or  his  executors,  administrators  or 
assigns,  (as  the  case  might  be),  should  stand  and  he  possessed 
of  the  said  sum  of  £10,000  upon  and  for  the  like  trusts , intents, 
and  purposes''  with  like  power  of  appointment  as  that  conferred 
on  Hannah  Ford.  Susannah  Pease,  after  her  marriage  to  Edward 
Thomas  Busk,  appointed  the  fund  to  trustees  in  trust  for  persons 
within  the  class.  The  trustees  of  Mrs.  Busk’s  will  asked  the 
original  trustees  to  transfer  the  property.  At  pp.  19-20  the  Vice- 
Chancellor  said: 

“But  this  bill  is  filed  for  the  purpose  of  having  the  fund  trans- 
ferred from  the  trustees  in  whose  control  it  is  now  placed  to 
those  to  whom  it  is  appointed.  For  what  object  this  is  desired 
I cannot  understand.  It  is  said  that  it  would  be  very  convenient 
to  have  the  fund  placed  in  the  hands  of  the  new  trustees.  But  I 
cannot  look  at  that.  I must  consider  what  was  intended  to  be 
done  by  the  original  testator;  and  I can  see  that  such  a transfer 
as  is  asked  would  violate  his  intention."  (The  italics  are  mine.) 

Referring  to  Kenworthy  v.  Bate;  Trollope  v.  Linton  (1823) , 
i 1 Sim.  & St.  477,  57  E.R.  189;  Ccwx  v.  Foster,  and  Fowler  v. 
Cohn,  the  Vice-Chancellor  said:  “But  those  were  all  cases  where 
' there  was  real  estate  to  be  converted  and  no  person  appointed  to 
t effect  the  conversion,  and  it  was  decided  that  in  that  case  an 
appointment  to  trustees  to  sell  and  convert  and  distribute  the 
proceeds  amongst  the  objects  of  the  power  was  a valid  execution 
of  the  power.  But  I am  unable  to  see  how  that  can  be  an  au- 
thority for  taking  away  a fund  from  trustees  who  are  fit  and 
(proper,  and  handing  it  over  to  others  who  may  not  be  so  fit,  in  a 
case  where  the  duty  of  the  trustees  is  simply  to  hold  the  fund.” 

In  referring  to  Cowx  v.  Foster  the  Vice-Chancellor  went  on 
to  say:  “I  did  also  in  that  case  undoubtedly  say  that  the  second 
trustees  were  the  most  fit  persons  to  have  charge  of  the  fund; 
but  I did  not  say  that  where  it  was  a mere  question  which  of 
two  sets  of  trustees  should  hold  a particular  fund,  the  Court 
would  necessarily  hand  it  over  to  the  second  set  in  point  of  date.” 

; The  ratio  decidendi  of  that  case  would  appear  to  me  to  go  no 
further  than  a finding  that  where  a contrary  intention  is  to  be 
|Ound  in  the  original  trust  instrument,  the  fund  will  not  be 
handed  over  to  trustees  appointed  by  the  exercise  of  the  special 
)Ower,  and  it  seems  quite  apparent  that  the  Vice-Chancellor 
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definitely  found  that  a contrary  intention  was  expressed  in  the  j 
original  instrument.  The  words  “were  to  remain  and  be  in  ' 
trust”  and  “should  stand  and  be  possessed  . . . upon  and  for  the  ; 
like  trusts”,  referring  to  duties  imposed  upon  the  testator’s  trus-  ! 
tees  which  could  arise  only  after  the  death  of  the  donee  of  the  | 
power,  would  appear  to  me  to  be  words  clearly  manifesting  an  j 
intention  that  there  should  be  no  other  trustees  interposed  | 
between  the  testator’s  trustees  and  the  objects  of  the  appoint-  | 
ment. 

Scotney  v.  Lomer  (1885),  29  Ch.  D.  535,  affirmed  31  Ch.  D. 
380,  is  often  quoted  in  support  of  the  view  contended  for  by 
counsel  for  Roland  Moffat’s  tmstee,  and  this  case  is  frequently 
referred  to  as  I have  indicated  by  the  text-book  authorities.  i 

The  facts  of  the  case  are  very  complicated,  but  it  is  sufficient  | 
to  say  that  an  action  was  brought  against  a trustee  under  the  | 

i 

original  settlement  for  breach  of  trust  in  allowing  the  trust  I 
property  to  remain  in  the  hands  of  his  co-trustee  who  was  j 
appointed  in  the  exercise  of  a special  power  of  appointment 
conferred  under  the  settlement.  At  p,  545  North  J.  discusses  i 
the  previous  cases  in  detail,  and  at  p.  547  he  says : 

“It  seems  to  me  that  the  cases  shew  clearly  that  there  was  a 
power  for  Mrs.  Sowdon  [the  donee  of  the  special  power]  in 
appointing  to  her  children,  to  appoint  to  trustees  for  the  benefit 
of  those  children;  and  that  that  was  a complete  disposition  of 
the  fund,  so  as  to  make  those  trustees  trustees  of  the  fund;  and 
there  being  no  trust  left  for  the  old  trustees  to  perform,  and 
all  the  trusts  to  be  performed  being  in  the  new  trustees,  that  | 
the  new  trustees,  that  is  to  say,  the  trustees  of  the  will,  were  j 
entitled  to  have  the  fund  handed  over  to  them;  and,  therefore, 
that  this  was  a good  appointment  and  was  authorized  by  the 
terms  of  the  original  settlement.”  i 

He  held,  therefore,  that  no  action  lay  against  the  first  trus-  , 
tee  for  allowing  the  property  to  remain  in  the  hands  of  the  j 
second  trustee. 

In  the  Court  of  Appeal  at  p.  386  Cotton  L.J.  said:  “Mr. 
Justice  North  decided  this  case  on  this  ground,  that  the  trustees 
appointed  by  Mrs.  Sowdon  were  entitled  as  a matter  of  law  to 
receive  the  fund  from  the  trustees  of  the  original  settlement,  and 
under  the  power  given  by  Mrs.  Sowdon’s  will  to  give  a good 
receipt  for  it.  I do  not  think  it  necessary  under  the  circumstances 
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of  this  case  to  decide  that  question.  Certainly  I express  no  opin- 
ion in  any  way  at  variance  with  what  is  possibly  the  only  decision 
on  that  point,  namely,  Busk  v.  Aldam  which  was  before  Vice- 
Chancellor  Malins.’’  (The  italics  are  mine.) 

And  referring  to  the  same  matter  at  p.  387  he  said:  “I  do  not 
think  it  necessary  to  decide  that  point  . . . He  places  his 
decision  squarely  on  the  ground  that  the  party  suing  claims 
through  one  who  concurred  in  the  transfer  to  the  second  trus- 
tee. The  learned  lord  justice  concludes:  “In  my  opinion  there- 
fore, although  I do  not  take  quite  the  same  view  as  Mr.  Justice 
North,  this  appeal  must  fail.” 

Bowen  L.J.,  referring  to  that  portion  of  the  argument  based 
on  Busk  V.  Aldam,  says  at  p.  388:  “A  great  portion  of  the  argu- 
ment in  this  case  was  devoted  to  the  discussion  of  a matter  on 
which  it  is  unnecessary,  in  my  opinion,  to  pronounce  a judgment.” 

Fry  L.J.  concurs  in  the  views  of  other  members  of  the  Court 
as  to  the  ground  on  which  their  judgments  are  based,  and  adds 
at  p.  390:  “As  to  the  other  questions  which  were  discussed  in 
the  judgment  of  Mr.  Justice  North,  I neither  express  assent  or 
dissent.  I agree,  therefore,  that  this  appeal  must  be  dismissed 
with  costs.” 

I cannot  gather  from  this  case  any  declaration  of  the  law  on 
the  subject  and  as  far  as  the  Court  of  Appeal  is  concerned  it  is 
left  quite  undecided. 

In  Von  Brockdorff  v.  Malcolm  (1885),  30  Ch.  D.  172,  one 
Anna  Shaw  in  the  exercise  of  a general  power  of  appointment 
appointed  certain  leasehold  and  personal  property  to  trustees 
to  pay  the  income  to  a grandson,  G.  J.  Malcolm,  during  his  life 
and  “after  his  death  in  trust”  for  members  of  a class  as  he  should 
by  deed  or  will  appoint.  G.  J.  Malcolm  appointed  to  trustees.  On 
the  question  as  to  which  set  of  trustees  should  administer  the 
trusts  created  by  the  exercise  of  the  power,  the  argument  took 
two  branches.  Busk  v.  Aldam  was  relied  on  and  it  was  contended 
that  the  Court  would  not  authorize  the  transfer  of  trust  funds  to 
a single  trustee.  Pearson  J.,  without  stating  on  which  ground  he 
; based  his  judgment,  simply  stated  that  the  trustees  of  the  settle- 
ment ought  to  retain  the  fund. 

In  In  re  Tyssen;  Knight-Bruce  v.  Butterworth,  [1894]  1 Ch. 
56,  a marriage  settlement  provided  that  property  was  to  be 
vested  in  trustees  upon  certain  trusts  for  the  husband  and  wife 
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and  after  the  death  of  the  survivor  in  trust  for  the  children  of  ! 
the  marriage,  as  the  husband  or  wife  should  by  deed  appoint.  I 
The  husband  and  wife  by  deed  appointed  a certain  portion  to  a 
trustee  for  one  within  the  class.  North  J.  at  p.  58,  without  eluci- 
dation, said:  “Having  regard  to  what  was  said  in  the  Court  of 
Appeal  in  Scotney  v.  Lomer,  I must  follow  Busk  v,  Aldam  if  it 
applies  to  the  present  case.  I think  it  clearly  does  apply.” 


With  great  respect,  it  is  difficult  for  me  to  see  what  was  said 
in  the  Court  of  Appeal  in  Scotney  v.  Lomer  that  was  binding  on 
the  learned  justice,  one  way  or  another.  But  I can  see  that  the 
terms  of  the  settlement  specifically  created  a trust  arising  after 
the  death  of  the  survivor  of  the  husband  and  wife. 

In  In  re  Paget;  In  re  Mellor;  Mellor  v.  Mellor,  [1898]  1 Ch. 
290,  the  question  discussed  was  whether  the  second  trustees 
could  make  legal  title  to  real  estate.  At  p.  295  Kekewich  J.  said: 

“It  is  settled  that  a power  of  appointment  of  a fund  in  favour  of 
children  is  well  exercised  by  an  appointment  to  trustees  in  favour 
of  children.  That,  in  my  opinion,  is  equally  good  with  regard  to 
real  estate  as  to  personal  estate.”  ! 

And  at  p.  296,  after  discussing  Busk  v.  Aldam,  Scotney  v. 
Lomer  and  In  re  Tyssen  he  goes  on  to  say : 


“ . . . but  the  question  who  are  the  parties  to  distribute  the 
fund  depends  upon  the  intention  of  the  instrument  creating  the 
power;  and  if  you  find  there  an  intention  that  the  trustees  of 
that  instrument  shall  distribute  the  fund,  that  intention  shall 
prevail  notwithstanding  that  the  donee  of  the  power  shall  him- 
self otherwise  intend.” 

In  In  re  Redgate;  Marsh  v.  Redgate,  [1903]  1 Ch.  356  (a  case 
dealing  with  real  estate) , Buckley  J.,  after  discussing  Kenworthy 
V.  Bate,  Cowx  v.  Foster  and  Fowler  v.  Cohn,  said  that  the  use  of 
the  words  “manner  and  form”  included  a power  to  do  something 
else  than  give  an  estate  to  the  objects  of  the  power,  and  that  the 
donee  might  give  to  one  of  the  objects  an  interest  in  the  property 
which  might  not  be  an  estate  in  the  property  itself. 

In  In  re  Adams’  Trustees’  and  Frost’s  Contract,  [1907]  1 Ch. 
695,  the  question  arose  as  between  vendor  and  purchaser  as  to 
which  set  of  trustees  were  the  proper  persons  to  give  a convey- 
ance of  the  title.  Warrington  J.  held  that  the  power  of  sale 
created  by  the  donee  of  the  power  overrode  the  power  given  to 
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the  trustees  under  the  original  settlement  and  the  second  set 
of  trustees  could  convey  the  property. 

In  re  Mackenzie;  Bain  v.  Mackenzie j [1916]  1 Ch.  125,  is  a 
case  dealing  entirely  with  personalty.  The  testator  by  his  will 
directed  his  trustees  to  set  apart  and  invest  a fund  in  their  own 
names  and  to  stand  possessed  thereof  upon  trust  to  pay  the  in- 
come to  his  niece  Lilias  for  life  and  after  her  death  to  stand 
possessed  thereof  upon  trust  for  such  children  or  grandchildren 
of  Lilias  and  “in  such  shares  and  manner”  as  Lilias  should  by 
deed  or  will  appoint.  The  power  of  appointment  was  exercised 
by  will  and  appointment  was  made  to  trustees  for  members  of 
the  class  with  a direction  that  the  original  trustees  transfer  the 
fund  to  the  new  trustees.  At  p.  127  Astbury  J.  said  during  the 
argument : 

“The  words  ‘in  such  manner’  occurred  in  Busk  v.  Aldam^ 
Scotney  v.  Lomer  and  In  re  Tyssen.  They  clearly  refer  to  the 
beneficial  interests  and  not  to  the  machinery  of  administration.” 

It  is  to  be  observed  that  the  learned  judge  was  referring  to 
these  words  as  they  occur  in  the  particular  instrument  under 
consideration.  I do  not  think  this  observation  during  the  argu- 
ment can  be  taken  as  a judicial  decision  that  the  use  of  the  words 
“manner  and  form”  may  not,  unless  the  context  forbids  it,  refer 
to  the  method  of  the  administration  of  the  beneficial  interests. 
In  Trollope  v.  Linton,  supra,  it  was  held  that  the  words  “manner 
and  form”  enable  the  donee  of  the  power  to  give  equitable  estates 
to  his  children.  A similar  view  was  taken  in  In  re  Redgate,  supra. 
The  learned  judge  goes  on  at  p.  128  and  quotes  from  Farwell  on 
Powers,  2nd  ed.  1893,  p.  325,  and  after  analyzing  some  of  the 
* cases  I have  so  far  discussed,  decides  that  the  case  under  con- 
sideration brings  it  exactly  within  the  Busk  v.  Aldam  line  of 
authorities  and  that  it  does  not  come  within  the  special  grounds 
of  decision  in  In  re  Redgate  and  In  re  Adams’  Trustees’  and 
Frost’s  Contract.  He  concludes : 

“The  creator  of  the  power  has  chosen  the  persons  whom  he 
1 wished  to  hold  and  execute  the  trusts  of  this  fund.  I have  there- 
fore no  right  or  power  to  direct  them  to  transfer  it  to  the  trus- 
itees  appointed  by  the  donee.” 

It  does  not  appear  to  me  that  this  decision  goes  further  than 
my  interpretation  of  Busk  v.  Aldam  and  that  is  that  on  the  true 
construction  of  the  instrument  conferring  the  power  the  inten- 
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tion  was  expressed  that  the  original  trustees  should  execute  all 
trusts  to  which  the  fund  might  be  appointed.  This  would  seem 
to  me  to  be  clear  by  the  direction  that  the  trustees  of  the  testa- 
tor were  to  “stand  possessed”  of  the  fund  “upon  trust  to  pay 
the  income  to  his  niece  Lilias  for  life”  and  after  her  death  “to  ; 
stand  possessed  thereof  upon  trust”  for  the  children  and  grand-  I 
children  in  such  shares  and  manner  as  Lilias  should  appoint,  i 
A new  trust  was  created  to  be  effective  after  the  death  of  the  i 
niece  Lilias  for  the  objects  of  the  power  as  exercised  by  her.  i 
Therefore,  an  attempt  to  exercise  the  power  by  appointing  to  j 
trustees  for  those  objects  was  a violation  of  the  intention  of  the  j 
testator  as  expressed  in  his  will.  ! 

In  In  re  Mackenzie;  Thornton  v.  Huddleston,  [1917]  2 Ch.  58,  ^ 
funds  were  settled  on  trustees  in  trust  to  pay  the  income  to  i 
Louise  Mackenzie  for  her  life  and  ''after  her  death  to  hold  the  1 
same  in  trust  as  she  should  by  deed  or  will  appoint”.  Neville  J., 
after  observing  that  he  could  not  say  there  was  any  material 
difference  in  the  words  used  in  the  creation  of  this  power  from  j 
those  used  in  Busk  v,  Aldam,  held  that  the  first  trustees  should  I 
execute  the  trust.  Again,  this  decision  would  not  appear  to  carry  | 
the  matter  further  than  a finding  that  the  use  of  the  words  above 
quoted  created  a new  trust  arising  after  the  death  of  Louise 
Mackenzie,  and  expressed  an  intention  that  the  trustees  of  the 
original  instrument  were  to  administer  the  funds  for  the  benefit  ! 
of  the  objects  of  the  power.  ! 

After  considering  all  these  authorities  I have  come  to  the  j 
conclusion  that  there  is  no  real  foundation  for  the  contention  | 
that  different  principles  of  law  apply  where  the  trust  fund  is  j 
composed  of  realty  and  personalty  or  a blended  fund,  and  that  j 
the  English  cases  are  most  accurately  interpreted  by  the  au- 
thors of  Jarman  on  Wills,  Zoc.  cit.,  and  Scott  on  Trusts,  loc.  cit. 
My  view  is  that  the  quotation  I have  extracted  from  the  Restate- 
ment of  the  Law  of  Property  promulgated  by  the  American  Law 
Institute,  although  a statement  of  American  law,  states  with 
great  clarity  the  law  to  be  followed  in  this  jurisdiction.  I think 
it  is  the  essence  of  a power  of  appointment  that  the  donee  has 
the  same  breadth  of  discretion  in  the  exercise  of  the  power  that 
the  donor  would  have  over  the  disposition  of  his  own  property, 
subject  to  any  restrictions  expressed  or  to  be  implied  from  the| 
language  used  in  the  instrument  creating  the  power.  Where  the 


Re  Moffat 


McRuer  C.J.H.C.  623 


power  is  limited  to  a class  the  breadth  of  the  discretion  to  be 
exercised  is  determined  by  the  limitations  of  the  class  and  in  the 
absence  of  a contrary  intention  expressed  or  to  be  implied  from 
the  language  used  in  the  instrument  creating  the  power,  the 
donee  may  exercise  for  the  benefit  of  the  members  of  the  class 
all  the  powers  that  the  donor  might  have  exercised  in  the  dis- 
position of  his  own  property. 

I now  come  to  consider  the  terms  of  the  will  I have  to  con- 
strue. It  is  obvious  that  the  testator  had  great  confidence  in  the 
judgment  of  his  wife  with  respect  to  the  administration  of  his 
estate.  She  was  appointed  his  sole  executrix.  She  had  no  doubt 
knowledge  of  their  family  affairs  and  had  within  limitations  the 
right  to  choose  her  co-trustee  of  the  special  trust  fund  if 
National  Trust  Company  Limited  should  refuse  to  act.  In  the 
case  of  her  remarriage  she  was  given  a power  of  appointment 
over  one-half  of  the  income  in  favour  of  their  son.  Wide  powers 
were  given  to  the  trustees  to  encroach  on  capital  for  the  benefit 
of  the  son  in  case  of  illness  and  for  the  purpose  of  “assisting  him 
in  establishing  himself  in  business  or  for  some  other  special 
benefit  considered  advisable  by  my  Trustees’’  with  certain  limi- 
tations based  on  the  age  of  the  son  up  to  50,  thereafter  to  such 
total  as  in  their  discretion  they  might  decide,  subject  to  the 
trustees  satisfying  themselves  that  the  business  venture  had  a 
fair  chance  of  success  and  that  the  interests  of  the  son  would 
receive  proper  legal  protection.  These  discretionary  powers 
expressly  terminated  on  the  death  of  the  widow  and  by  the 
terms  of  the  will  could  thereafter  be  exercised  only  in  default 
of  the  exercise  of  the  power  of  appointment  conferred  on  the 
widow. 

Contrasted  with  this  no  words  are  used  in  creating  the  power 
to  indicate  that  any  trust  was  to  continue  after  the  death  of  the 
widow  if  she  exercised  the  power.  There  are  no  such  words  used 
here  as  “were  to  remain  and  be  in  trust”  as  used  in  Busk  v. 
i Aldam;  or  “after  the  death  of  the  survivor  in  trust  for”  or  “after 
his  death  in  trust”  as  in  Von  Brockdoroff  v.  Malcolm;  or  “after 
i her  death  to  stand  possessed  upon  trust”  as  in  In  re  Mackenzie; 
, Bain  v»  Mackenzie;  or  “after  her  death  to  hold  the  same  in  trust 
' as  she  . . . appoint”  as  in  In  re  Mackenzie;  Thornton  v.  Huddle- 
ston.  The  words  here  used  are  “to  dispose  of  the  income  and 
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capital”  among  the  class  “in  such  manner”  as  the  donee  may  by 
her  last  will  appoint. 


She  has  provided  the  manner  of  disposition  through  trustees 
for  the  benefit  of  members  of  the  class.  She  has  vested  in  those  i 
trustees  certain  discretions  which  in  the  exercise  of  the  power  ' 
conferred  on  her  she  considers  for  the  benefit  of  members  of  the  ' 
class.  This  is  not  simply  a question  as  to  which  set  of  trustees 
is  “to  hold  the  fund”  as  was  said  in  Busk  v.  Aldam.  It  goes  fur- 
ther than  that.  It  is  a question  whether  the  trustees  in  whom  the  i 
discretions  are  vested  by  the  donee  of  the  power  are  to  exercise 
them,  or  whether  they  are  to  be  exercised  by  the  original  trustee. 

I think  to  adopt  the  latter  view  would  have  the  effect  of  cutting 
down  the  actual  power  given  to  the  donee  under  the  testator’s  > 
will.  It  would  be  an  extension  of  Busk  v.  Aldam  far  beyond  any- 
thing decided  therein. 

Some  argument  was  based  on  the  use  of  the  word  “income” 
in  the  phrase  “to  dispose  of  the  income  and  capital”  as  indicat- 
ing that  the  testator  had  contemplated  that  his  trustee  would 
continue  to  receive  income  after  his  death,  therefore  expressing 
an  intention  that  his  remaining  trustee  should  continue  to  ad- 
minster  the  fund.  I do  not  think  this  word  can  be  taken  to  mani- 
fest any  such  intention.  I think  it  clearly  refers  to  the  nature  of 
the  fund  to  be  disposed  of  according  to  the  power  of  appoint- 
ment if  exercised;  that  is,  the  whole  fund  would  consist  of  both 
capital  and  income.  None  of  the  words  used  in  creating  the 
power  appear  to  me  to  convey  any  intention,  express  or  implied, 
that  if  the  widow  died  having  exercised  the  power  of  ap- 
pointment, the  remaining  trustee  was  to  do  more  than  hand 
over  the  entire  fund  consisting  of  income  ‘ and  capital  to  be 
administered  according  to  the  exercise  of  the  power. 

On  the  other  hand,  I can  see  that  it  may  have  been  quite 
within  the  contemplation  of  the  testator  that  his  widow  should 
have  power  to  select  trustees  of  her  own  choice  for  the  adminis- 
tration of  the  trust  fund  after  her  death  and  to  exercise  dis- 
cretions of  a similar  nature  to  those  vested  in  the  testator’s 
trustees  but  limited  to  the  lifetime  of  his  widow.  In  my  view  he 
was  leaving  it  quite  open  to  his  widow,  if  dissatisfied  with  the 
manner  in  which  her  co-trustee  had  discharged  its  duties,  to 
appoint  entirely  new  trustees  or  to  do  as  she  did,  and  that  was  to 
appoint  someone  who  was  intimately  familiar  with  all  the  family 


Re  Moffat* 


McRuer  C.J.H.C.  625 


affairs  to  act  with  her  co-trustee  and  in  some  measure  carry  out 
the  duties  that  had  devolved  on  her  during  her  lifetime  in  the 
administration  of  the  estate.  She  has  chosen  the  latter  course  and 
I feel  that  if  it  is  a matter  for  consideration  as  to  which  trustees 
are  the  best  suited  to  administer  the  estate,  it  will  be  greatly  in 
the  interests  of  its  administration  that  the  applicant  will  have 
associated  with  it  one  who  has  on  the  material  before  me  not 
only  knowledge  of  the  financial  affairs  of  the  estate,  but  is  inti- 
mate with  the  personalities  of  and  the  requirements  of  the  objects 
of  the  power. 

I therefore  hold  that  the  trustees  appointed  by  Mary  Ethel 
Moffat  are  the  proper  trustees  to  administer  the  fund  for  the 
objects  to  which  it  was  appointed. 

Costs  of  all  parties  will  be  out  of  the  estate,  those  of  the 
respective  trustees  on  a solicitor  and  client  basis. 

Order  accordingly , 

Solicitors  for  the  applicant:  Blake,  Anglin,  Osier  & Cassels, 
Toronto. 

Solicitors  for  the  new  trustees:  Fleming,  Smoke  d Mulhol- 
land,  Toronto. 
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Laurie  v.  Bowen  et  aL 

Easements — Creation — Right  of  Way — Necessity  for  Dominant  Tene- 
ment— Invalidity  of  Attempted  Grant  of  Right  of  Way  Not  Appur- 
tenant to  Particular  Lands — Extinguishment  of  Easement  hy  Change  \ 
in  Character  of  Land. 

An  easement  can  arise  only  by  express  or  implied  grant,  and  it  must 
be  appurtenant  to  lands  in  which  the  grantee  has  some  estate  at  the  • 
time  of  the  grant.  Miller  v.  Tipling  (1918),  43  O.L.R.  88,  applied.  It 
is  not  essential  (although  it  is  highly  desirable  as  good  conveyancing 
practice)  that  the  dominant  tenement  should  be  specified  in  the  deed  j 
creating  the  easement.  Conn  et  al.  v.  Zostantos  et  al.,  [1950]  O.W.N.  j 
277;  Naegele  v.  Oke  (1916),  37  O.L.R.  61;  Rymer  v.  Mcllroy,  [1897] 

1 Ch.  528,  discussed.  (The  reason  for  naming  the  dominant  tenement 
in  the  deed  apparently  is  that  it  may  thus  be  determined  at  any  time 
what  is  the  nature  and  extent  of  the  right  granted,  so  that  the  ease-  I 
ment  may  be  limited  to  the  purpose  for  which  it  was  granted.  Purdom  i 
V.  Robinson  (1899),  30  S.C.R.  64,  referred  to.)  j 

There  are  cases,  such  as  Thorpe  v.  Brumfitt  (1873),  L.R.  8 Ch.  650,  and  | 
The  Canada  Cement  Company  v.  Fitzgerald  (1916),  53  S.C.R.  263, 
where,  although  no  dominant  tenement  was  named  in  the  deed,  the 
Court,  exercising  its  equitable  jurisdiction,  examined  the  circumstances 
to  ascertain  the  intention  of  the  parties  and  decided  that  an  easement 
existed,  appurtenant  to  certain  lands.  But  these  cases  should  be  \ 
applied  with  great  caution.  | 

A,  the  owner  of  lot  33  in  a subdivision,  purported  to  grant  to  B,  the  ; 
owner  of  farm  lands  adjacent  to  the  subdivision,  a “perpetual  right  j 
of  way”  over  lot  33.  The  grant  was  to  B,  “his  heirs  executors  and 
assigns”  and  was  to  be  binding  on  A’s  “heirs  executors  and  assigns”. 

A subsequent  purchaser  from  B subdivided  the  lands  (leaving  a road 
opposite  lot  33)  and  sold  lots,  giving  in  each  case  a right  of  way  | 
over  lot  33.  | 

Held,  the  purchasers  of  lots  on  the  new  plan  acquired  no  right  of  way  j 
over  lot  33,  for  the  following  reasons: 

(1)  In  the  circumstances  shown  to  have  existed  at  the  time,  the  grant  \ 
to  B gave  him  at  most  a personal  licence,  terminable  on  his  death,  j 

(2)  Even  if  the  grant  should  be  interpreted  as  creating  a right  of  way,  | 

it  was  a very  limited  one,  and  B and  his  assigns  could  not  burden  the  j 
servient  tenement  by  subdividing  the  farm  and  using  the  right  of  > 
way  to  establish  what  was  in  effect  a highway.  Wimbledon  and  Putney  | 
Commons  Conservators  v.  Dixon  (1875),  1 Ch.  D.  362;  Smith  et  ol.  I 
V.  Morris,  [1935]  O.R.  260;  Cannon  v.  Villars  (1878),  8 Ch.  D.  415, 
applied.  j 

(3)  Even  if  a right  of  way  had  been  created,  it  would  have  been  | 
extinguished  by  the  change  in  the  character  of  the  dominant  tene-  j 
ment  and  the  registration  of  the  plan,  converting  the  part  of  the  : 
farm  lying  immediately  adjacent  to  lot  33  into  a road.  Goddard  on  | 
Easements,  8th  ed.,  p.  510,  referred  to. 

An  action  for  an  injunction. 

25th  and  26th  May  1950.  The  action  was  tried  by  McRuer 
C.J.H.C.  without  a jury  at  Toronto. 

F.  W.  Bartrem,  K.C.,  for  the  plaintiff. 

J.  L.  Shannon,  K.C.,  for  the  defendants  Bowen  and  Janston. 

G.  W.  Gorrell,  for  the  defendant  Winch. 
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10th  July  1950.  McRuer  C.J.H.C.: — This  action  is  brought 
for  an  injunction  restraining  the  defendants,  with  the  exception 
of  Earle  Weddell,  from  using  lot  33,  plan  103,  in  the  township 
of  North  Gwillimbury  in  the  county  of  York,  as  a right  of  way 
appurtenant  to  any  lands  owned  by  the  defendants  and  shown 
on  plan  320,  being  a plan  of  a subdivision  immediately  to  the 
east  of  plan  103. 

The  defendant  Earle  Weddell  was  a mortgagee  of  certain 
j lands  in  question  and  by  the  order  of  my  brother  Barlow  was 
added  as  a party  defendant.  This  mortgage  has  been  paid  off 
and  this  defendant  has  no  further  interest  in  the  property. 

Other  claims  for  an  injunction  are  made,  but  in  view  of 
statements  made  at  the  trial  I do  not  think  I am  required  to 
consider  these. 

During  the  progress  of  the  trial  I suggested  that  a declaratory 
I judgment  would  be  an  appropriate  remedy  if  the  plaintiff  was 
entitled  to  any  relief,  and  with  this  all  counsel  agree.  Counsel 
for  the  defendants  indicated  that  they  were  quite  sure  their 
clients  would  abide  by  a declaratory  judgment  of  the  Court  and 
I allowed  .the  plaintiff  to  amend,  claiming  relief  by  way  of 
declaration  of  the  rights  of  the  parties, 
j Prior  to  1910  Oliver  B.  Sheppard  owned  a farm  on  the  east- 
erly shore  of  Lake  Simcoe,  being  part  of  lot  16,  concession  2 
, in  the  township  of  North  Gwillimbury.  The  farm  was  bounded 
on  the  south  by  a side-road  leading  to  the  lake.  The  farm 
buildings  fronted  on  this  side-road,  there  being,  therefore,  direct 
access  to  the  lake  from  the  farm  buildings  by  way  of  a town- 
ship highway.  A lane  about  50  feet  wide  led  from  the  farm 
buildings  to  the  lake  about  600  feet  north  of  this  side-road. 
Witnesses  said  this  lane  was  used  for  the  purpose  of  providing 
convenient  access  to  the  fields  adjacent  thereto. 

In  1910  Mr.  Sheppard  subdivided  the  lake  shore  frontage 
into  33  lots  and  duly  registered  plan  103.  Lots  1 to  32  on  this 
plan  face  on  the  Lake  Shore  Road  (which  is  the  easterly  shore 
of  the  lake) . Lot  33  is  about  1,350  feet  long  and  30  feet  wide.  It 
; extends  from  the  side-road  in  a northerly  direction  to  the  north 
! limit  of  the  plan  along  the  rear  of  lots  1 to  32.  It  is  obvious  that 
i the  purpose  of  laying  out  the  plan  in  this  way  was  that 
lot  33  should  be  a lane  serving  as  a rear  entrance  to  the  lots 
facing  on  the  lake  shore. 
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From  time  to  time  lands  shown  on  the  plan  were  sold  to 
respective  purchasers  and  in  each  case,  except  as  to  lots  8,  9, 
10,  13,  17  and  20,  rights  of  way  over  lot  33  were  conveyed  as 
appurtenant  to  the  lands  transferred  to  the  respective  purchasers. 
In  1940  the  executors  of  the  Oliver  B.  Sheppard  estate  conveyed 
lots  18  and  19,  together  with  a right  of  way  over  lot  33,  to  one 
Bernstein,  who  in  1945  conveyed  the  same  to  the  plaintiff. 

Lot  17,  to  which  considerable  reference  will  be  made  later, 
is  immediately  south  of  lot  18  and  is  situate  on  the  part  of  the 
farm,  as  it  originally  was,  over  which  passed  the  westerly  portion 
of  the  lane  to  which  I have  referred. 

On  the  1st  March  1917  Mr.  Sheppard  conveyed  that  part 
of  the  farm  not  included  in  plan  103  to  his  tenants,  John  T. 
Smith  and  Edna  Smith,  as  joint  tenants.  No  rights  of  way  over 
any  portion  of  plan  103  were  mentioned  in  this  conveyance.  By 
deed  dated  the  9th  September  1924,  and  registered  on  the  15th 
October  1925,  Sheppard  conveyed  lot  17  to  John  Milton  Lascelles 
in  consideration  of  the  sum  of  $900,  “subject  to  a right  of  way 
to  the  Grantor,  Oliver  Barton  Sheppard,  his  heirs,  executors, 
administrators  and  assigns  over  all  of  the  said  Lot  Number 
Seventeen  (17)  for  all  purposes  and  at  all  times”.  It  is  to  be 
noted  that  the  right  of  way  reserved  in  this  conveyance  is  not 
described  to  be  appurtenant  to  any  dominant  tenement,  nor  is 
the  conveyance  signed  by  the  grantee. 

By  deed  dated  the  29th  November  1924,  and  registered  the 
17th  October  1925,  Lascelles  conveyed  lot  17  to  John  T.  Smith 
and  Edna  Smith  as  joint  tenants  “subject  to  a right  of  way,  to 
the  Grantor,  in  registered  deed  No.  9567  his  heirs,  executors, 
administrators  and  assigns  over  all  of  the  said  lot  number  Seven- 
teen (17)  for  all  purposes  and  at  all  times”. 

There  is  something  about  these  conveyances  that  on  close 
examination  gives  rise  to  critical  comment.  The  conveyance 
from  Sheppard  to  Lascelles  is  dated  the  9th  September  1924. 
It  was  registered  on  the  15th  October  1925,  and  on  that  date  it 
was  given  the  registered  number  9567  in  the  Registry  Office. 
The  conveyance  from  Lascelles  to  the  Smiths  is  dated  the  29th 
November  1924,  and  the  affidavit  of  execution  and  the  declara- 
tion as  to  marital  status  of  the  grantor  purport  to  have  been 
sworn  on  the  14th  July  1925.  This  conveyance  refers  to  the 
registered  number  given  to  a deed  that  was  not  registered  until 
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three  months  after  that  date.  Certified  copies  of  the  deed  were 
filed  at  the  trial,  but  an  examination  of  the  original  deed  from 
Lascelles  to  Smith  shows  that  the  number  9567  was  inserted  in 
pen  and  ink  while  the  rest  of  the  description  was  typewritten. 
It  is  quite  apparent  that  the  deed  as  originally  drawn  and 
attested  had  been  in  blank  as  to  the  registered  number  of  the 
instrument  referred  to.  There  is  one  other  strange  aspect  to 
this  transaction  and  that  is  that  Sheppard  was  apparently  selling 
lot  17  to  Lascelles  for  a considerable  sum  of  money  and  pur- 
porting to  reserve  to  himself  a right  of  way  over  the  entire 
lot.  The  only  adjacent  property  Sheppard  owned  at  that  time 
was  lot  33,  subject  to  all  the  rights  of  way  that  had  been  con- 
veyed to  those  who  had  purchased  other  lots  shown  on  the 
plan. 

By  a very  informal  document  dated  the  21st  September 
1925,  apparently  witnessed  by  one  John  Ellis,  Sheppard  purported 
to  “give  to  John  Smith  . . . his  heirs  executors  and  assigns  a 
perpetual  right  of  way  over  Lot  thirty- three  (33)  Plan  One 
hundred  and  three  (103)  . . . This  to  be  binding  on  my  heirs 
executors  or  assigns”.  The  affidavit  attached  was  not  sworn,  but 
by  an  order  of  His  Honour  Judge  Barton  the  document  was 
admitted  to  be  registered  on  the  4th  January  1945.  It  is  of 
great  importance  to  note  that  no  lands  are  described  to  which 
the  right  of  way  given  was  to  be  appurtenant,  and  the  nature 
and  purpose  of  the  right  of  way  are  not  set  out. 

Edna  Smith  died  in  1941  and  John  T.  Smith  died  in  1943. 
By  a deed  dated  the  20th  September  1944  the  administrator 
with  will  annexed  and  the  next-of-kin  of  John  T.  Smith  con- 
veyed to  Perry  Francis  Winch  Sr.  the  farm  lands  conveyed 
to  Smith  and  his  wife  by  Sheppard  and  lot  17,  plan  103,  “subject 
to  a right-of-way  to  the  Grantor  in  registered  Deed  9567  . . . 
for  all  purposes  at  all  times”,  and  “a  perpetual  right-of-way  over 
Lot  Number  Thirty-three,  according  to  Plan  Number  103”. 

In  1946  Perry  F.  Winch  Sr.  subdivided  the  portion  of  the  farm 
property  immediately  north  of  the  side-road  and  east  of  the 
lands  shown  on  plan  103.  This  plan  was  registered  as  plan  320 
j and  shows  a street  known  as  Lakeview  Road  on  the  site  of  the 
old  farm  lane.  Several  lots  have  been  sold  on  this  plan.  On  the 
10th  November  1947  Perry  F.  Winch  Sr.  conveyed  to  his  son 
Perry  F.  Winch  Jr,  the  farm  lands  with  some  immaterial  ex- 
ceptions, together  with  all  lots  shown  on  plan  320  except  certain 
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lots  that  had  been  sold,  lot  17  on  plan  103,  subject  to  a right 
of  way  to  the  grantor  in  registered  deed  no.  9567  over  lot  17, 
and  purported  to  convey  a perpetual  right  of  way  over  lot  33, 
plan  103. 

By  deed  dated  the  15th  January  and  registered  the  18th 
February  1947  Perry  F.  Winch  Sr.  conveyed  the  easterly  halves 
of  lots  29  and  30  on  plan  320  to  the  defendant  Bowen,  to- 
gether with  a right  of  way  in  common  with  all  others 
entitled  thereto  over  lot  17  and  purported  to  include  a right 
of  way  over  lot  33  according  to  plan  103.  By  another  con- 
veyance dated  the  15th  January  1947  and  registered  the  14th 
February  1948,  Perry  Francis  Winch  conveyed  the  westerly 
halves  of  lots  29  and  30  to  Alice  Aldridge,  who  by  deed  dated 
“the  day  of  December”  1947,  and  registered  the  14th 

February  1948,  conveyed  the  same  lands  to  the  defendant 
Bowen.  The  description  in  these  conveyances  includes  a right 
of  way  over  lots  17  and  33. 

It  is  to  be  observed  that  lots  29  and  30  front  on  what  is 
known  as  Lakeview  Road  according  to  a blueprint  of  a surveyor’s 
sketch  handed  to  me  at  the  trial  which  I have  marked  as  ex. 
22  for  the  convenience  of  those  who  may  have  to  consider  this 
case  hereafter.  This  plan  is  drawn  to  scale  and  gives  a much 
clearer  picture  of  the  whole  situation  than  the  photostats  of 
the  registered  plans  filed.  Counsel  agree  that  this  blueprint  is 
useful  for  that  purpose. 

It  is  obvious  that  the  purpose  of  the  conveyancing  which  I 
have  described  in  detail  was  to  provide  a through  right  of  way 
for  the  owners  of  lots  on  plan  320  over  lots  33  and  17  so  as  to 
effect  a continuation  of  Lakeview  Road  and  establish  convenient 
access  to  the  lake  shore. 

The  defendant  Leone  Janston  owns  lots  6,  7 and  8 on  plan 
103,  together  with  a right  of  way  over  lot  33,  and  lots  21  to 
28  inclusive  on  plan  320.  The  deed  from  Winch  to  her  of  these 
lots  purports  to  convey  a right  of  way  over  lots  17  and  33. 

The  defendant  Charles  Janston  is  the  owner  of  lots  31  and  32 
on  plan  320.  Likewise  the  deed  from  Winch  to  him  purports 
to  convey  a right  of  way  similar  to  that  contained  in  the  deed  to 
his  wife  Leone  Janston. 

The  lots  owned  by  Leone  Janston  on  plan  320  are  in  part 
immediately  east  of  lots  6,  7 and  8 shown  on  plan  103,  separated 
only  by  lot  33.  It  was  stated  in  evidence  that  the  Janstons  had 
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a summer  home  and  cabins  on  their  lots  on  plan  103  and  at 
one  time  there  were  cabins  on  lots  21  to  28  on  plan  320,  which 
were  used  in  conjunction  with  the  lots  owned  on  plan  103,  but 
the  cabins  on  the  lots  on  plan  320  have  since  been  removed. 

By  deed  dated  the  1st  May  1948  the  executors  of  the  late 
O.  B.  Sheppard  conveyed  the  fee  in  lot  33  to  the  plaintiff 
“subject  to  all  existing  rights  of  way”.  Upon  the  execution  and 
delivery  of  this  conveyance  the  plaintiff’s  right  of  way  over  lot 
33  merged  in  the  freehold.  She  therefore  stands  in  precisely 
the  same  position  in  this  action  as  the  estate  of  O.  B.  Sheppard 
would  have  stood  if  the  action  had  been  brought  by  his  executors, 
prior  to  this  conveyance  to  her. 

The  evidence  shows  that  prior  to  the  registration  of  plan  320 
a wire  fence  had  stood  for  many  years  on  the  easterly  boundary 
of  lot  33.  An  opening  was  provided  in  the  fence  by  way  of  a 
gate  at  the  foot  of  the  farm  lane.  There  was  some  evidence 
that  there  was  a wagon  trail  over  lot  17  and  that  cattle  were 
driven  to  the  lane  and  sometim.es  were  driven  along  or  pastured 
on  lot  33. 

Two  defences  are  raised  in  this  action : 

The  first  is  that  lot  33  has  been  dedicated  as  a public  road 
or  highway  and  has  been  accepted  by  the  Township  of  North 
Gwillimbury  as  such.  On  the  argument  counsel  quite  rightly 
abandoned  this  defence.  There  was  no  evidence  that  would 
support  the  dedication  of  the  lot  as  a highway  and  I need  discuss 
this  phase  of  the  case  no  further. 

The  second  defence  is  based  on  the  document  of  the  21st 
September  1925.  It  is  contended  that  this  operated  as  a con- 
veyance of  a general  right  of  way  over  all  of  lot  33  for  all 
purposes  and  that  it  was  appurtenant  to  the  contiguous  farm 
lands  owned  by  John  Smith  and  his  wife  Edna  Smith  at  the 
date  of  the  conveyance.  As  a corollary  to  this  it  was  argued 
that  every  part  owner  of  the  lands  to  which  the  easement 
attached  was  entitled  to  a similar  right  of  way. 

Counsel  for  the  plaintiff  contends  that  as  no  dominant  tene- 
ment is  named  in  the  informal  document  on  which  the  defend- 
ant relies  it  did  not  create  an  easemicnt  appurtenant  to  any  land 
and  at  most  it  was  a personal  licence,  unassignable,  and  all 
rights  thereunder  ceased  on  the  death  of  John  T.  Smith,  the 
licensee. 
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An  easement  arises  either  by  express  or  implied  grant;  it  ; 
must  be  appurtenant  to  lands  in  which  the  grantee  has  some  ' 
estate  at  the  time  of  the  grant:  Miller  v.  Tilling  (1918),  43 
O.L.R.  88,  43  D.L.R.  469. 

In  Conn  et  al.  v.  Zostantos  et  al.  [1950]  O.W.N.  277,  Laidlaw 
J.A.  is  noted  to  have  said:  “It  is  of  the  essence  of  an  easement 
that  a dominant  tenement  be  specified  and  that  the  grantee  of 
the  easement  shall  have  an  estate  or  interest  in  the  dominant  ! 
tenement  at  the  time  of  the  grant.”  Naegele  v.  Oke  (1916),  37  | 

O.L.R.  61,  31  D.L.R.  501,  citing  Rymer  v.  Mcllroy,  [1897]  1 
Ch.  528,  is  given  as  authority.  This  quotation  is  from  the  judg-  i 
ment  of  Hasten  J.  in  Naegele  v.  Oke  at  p.  64.  Rymer  v.  Mcllroy  ! 
is  no  authority  for  the  first  part  of  the  sentence  quoted.  It  is 
an  authority  for  the  statement  that  the  grantee  of  an  easement 
shall  have  an  estate  or  interest  in  the  dominant  tenement  at  the 
time  of  the  grant. 

A careful  reading  of  the  judgment  of  the  Court  in  Conn  et 
al.  V.  Zostantos  et  al.,  supra,  does  not  indicate  that  it  is  intended 
to  state  that  an  easement  is  not  created  unless  the  dominant 
tenement  is  specified  in  the  deed  granting  the  easement.  Laid- 
law J.A.  points  out  that  there  is  no  evidence  that  at  the  time 
of  the  execution  of  the  deed  under  which  the  right  of  way  was 
reserved  the  grantor  had  any  estate  or  interest  in  the  lands  to 
which  the  right  of  way  might  be  appurtenant.  I think  the 
word  “specified”  as  used  by  Hasten  J.  and  Laidlaw  J.A.  does  not 
mean  specified  in  the  instrument  creating  the  easement,  but  is  ; 
used  in  the  sense  that  there  must  be  specific  lands  shown  to  the 
Court  to  which  the  easement  is  intended  to  be  appurtenant.  I 
say,  however,  without  hesitation,  that  as  a matter  of  good  j 
conveyancing  practice  the  dominant  tenement  should  (as  dis-  j 
tinguished  from  “must”)  be  mentioned  in  the  instrument  ere-  j 
ating  the  easement;  Blythwood  & Jarman’s  Conveyancing  Prece-  i 
dents,  2nd  ed.  1926,  vol.  1,  p.  433:  “and  the  land  to  which  the  i 
right  of  way  is  annexed  should  be  defined  carefully.”  The  |j 
reference  given  for  this  is  The  Settled  Land  Act,  1925,  s.  187. 
This  is  obviously  a misprint  for  The  Law  of  Property  Act,  1925.  i 

Counsel  for  the  defendant  Winch  in  his  very  able  and  clear  j 
argument  discussed  many  cases  where  the  dominant  tenement  | 
was  not  named  in  the  instrument  creating  the  easement,  but  I 
nevertheless  a Court  exercising  its  equitable  jurisdiction  ex-  j 
amined  the  circumstances  to  ascertain  the  intention  of  the  j 
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parties  and  decided  that  an  easement  in  fact  existed  appurtenant 
to  certain  lands.  However,  where  the  dominant  tenement  is  not 
named  in  the  grant  of  the  easement,  the  principles  of  these  cases 
for  obvious  reasons  are  to  be  applied  with  great  care  and  only 
where  the  surrounding  circumstances  make  the  intention  per- 
fectly clear. 

Gale  on  Easements,  11th  ed.  1932,  p.  86,  states:  “If  on  the 
face  of  the  document  . . . the  words  . . . are  plain  and  un- 
ambiguous, the  matter  is  concluded  . . . But  ...  if  there  is 
some  ambiguity  or  omission  . . . the  circumstances  existing  at 
the  time  when  the  instrument  was  executed  may  properly 
receive  attention.” 

In  Thorpe  v.  Brumfitt  (1873),  L.R.  8 Ch.  650,  Sir  W.  M. 
James  L.J.  and  Sir  G.  Hellish  L.J.,  disagreeing  with  the  con- 
struction previously  put  on  Ackroyd  v.  Smith  et  al.  (1850),  10 
C.B.  164,  138  E.R.  68,  took  into  consideration  the  surrounding 
circumstances  of  the  purpose  to  which  a lane  was  to  be  put  in 
deciding  that  a right  of  way  was  appurtenant  to  the  lands  to 
which  it  led. 

In  The  Canada  Cement  Company  v.  Fitzgerald  (1916),  53 
S.C.R.  263,  29  D.L.R.  703,  the  Supreme  Court  of  Canada  gave 
effect  to  a right  of  way  reserved  by  the  grantor  although  the 
dominant  tenement  was  not  specified  in  the  deed  creating  the 
right  of  way.  The  precise  point  is  not  discussed,  but  Idington 
I J.  at  p.  271,  after  saying  that  if  the  Court  was  left  to  the 
precise  words  of  the  reservation  in  the  deed  it  would  be  held 
to  be  void  for  uncertainty,  went  on  to  consider  all  the  sur- 
rounding circumstances  and  held  that  a good  right  of  way 
existed. 

Adamson  v.  Bell  Telephone  Co.  of  Canada  (1920),  48  O.L.R. 

I 24,  55  D.L.R.  157,  and  British  American  Oil  Co.  Ltd.  v.  Toronto 
I Terminals  Railway  Co.  (1927),  32  O.W.N.  234,  were  also  relied 
on,  but  they  lend  very  limited  assistance. 

As  I have  said,  I feel  that  the  principles  followed  in  these 
cases  must  have  narrow  and  careful  application,  but  on  the 
widest  application  I do  not  think  they  would  warrant  me  in 
i holding  that  those  taking  title  under  John  Smith  have  any  right 
of  way  over  lot  33.  At  the  time  of  the  alleged  grant  of  the  right 
; of  way  the  only  surrounding  circumstances  were  that  John 
Smith  owned  the  land  to  the  east  of  the  lot  and  maintained  a 
gate  in  the  fence  on  the  easterly  boundary  of  the  lot  giving 
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access  to  the  farm  lane.  He  also  may  have  been  owner  of  j 

lot  17  on  plan  103  (but  he  was  not  the  registered  owner),  f 

subject  to  a right  of  way  to  O.  B.  Sheppard,  his  heirs,  executors,  j 

administrators  and  assigns,  with  no  dominant  tenement  stated,  i 

If  the  reservation  in  the  deed  in  The  Canada  Cement  Company  \ 

V.  Fitzgerald^  supra,  was  uncertain,  the  grant  in  the  document  I 

of  the  21st  September  1925  is  much  more  uncertain.  It  is  ! 

capable  of  different  interpretations:  (1)  it  was  intended  that  i 

the  grantee  was  to  have  the  right  to  cross  lot  33  for  the  purpose  | 

of  getting  to  lot  17;  (2)  it  was  intended  to  be  a grant  of  a | 

right  of  way  over  the  southerly  portion  of  lot  33  appurtenant  | 

to  the  farm  lands  for  the  purpose  of  gaining  access  to  the  lane  j 

from  the  side-road;  (3)  it  was  a right  of  way  appurtenant  to  i 

lot  17.  I 

It  was  argued  against  the  acceptance  of  the  last  suggestion  | 

that  the  grantor  had  a right  of  way  over  the  whole  of  lot  17  ! 

and  there  would  be  no  purpose  in  conveying  to  the  grantee  a i 

grant  of  a right  of  way  over  lot  33  appurtenant  to  lot  17.  I am  i 

not  at  all  sure  the  grantor  had  any  right  of  way  over  lot  17  as  I 

appurtenant  to  any  dominant  tenement.  It  may  be  that  such  an  j 

intention  was  very  unlikely  but  that  situation  does  not  detract  j 

from  the  confusion  and  the  uncertainty  in  attempting  to  construe 
the  conveyance  of  the  right  of  way  over  lot  33  as  anything  more 
than  a personal  licence.  If  it  is  assumed  that  it  was  intended  to 
be  appurtenant  to  the  farm  lands  as  the  dominant  tenement  the 
question  that  at  once  arises  is:  What  was  the  nature  of  the 
right  of  way  conveyed?  Was  it  a right  to  pass  over  the  land 
for  all  purposes  or  a right  limited  to  pass  over  it  for  the  purpose 
of  entering  the  farm  lane  for  the  uses  to  which  it  was  put  at 
the  time  of  the  grant?  If  we  are  to  rely  on  the  surrounding 
circumstances  as  indicating  the  intention  of  the  parties,  the 
nature  of  the  user  contemplated  must  be  clear  from  the  evidence 
taken,  together  with  the  terms  of  the  instrument  creating  the 
right  of  way. 

I do  no  think  there  is  any  evidence  on  which  I could  find 
within  the  authorities  that  there  is  a right  of  way  over  any 
portion  of  lot  33  appurtenant  to  the  lands  to  the  east  thereof. 
My  view  is  that  the  document  of  the  21st  September  1925  only 
created  a licence  which  was  unassignable  and  was  extinguished 
on  the  death  of  the  grantee. 
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In  case  I am  wrong  in  this  conclusion  I now  go  on  to  con- 
sider what  the  nature  of  the  right  of  way  created  might  be. 
It  would,  I think,  be  a very  limited  one  and  not  one  extending 
to  what  is  contemplated  in  this  case.  I do  not  think  it  would 
be  a grant  of  a right  to  pass  over  the  portion  of  lot  33  opposite 
to  the  gate  in  the  farm  lane  for  more  than  the  ordinary  purposes 
for  which  the  lane  was  used  at  the  time  of  the  grant. 

Purdom  v.  Robinson  (1899),  30  S.C.R.  64,  would  seem  to 
warrant  the  conclusion  that  the  reason  underlying  the  general 
principle  that  the  dominant  tenement  should  be  named  in  the 
instrument  granting  the  easement  is  that  it  may  be  at  any  time 
determined  what  is  the  nature  and  extent  of  the  right  granted, 
so  that  the  easement  may  be  limited  to  the  purposes  for  which 
it  was  granted. 

I think  Wimbledon  and  Putney  Commons  Conservators  v. 
Dixon  (1875),  1 Ch.  D.  362,  is  conclusive  that  even  if  John  Smith 
at  any  time  acquired  any  right  of  way  over  lot  33  appurtenant 
to  the  land  to  the  east  thereof  he  and  his  assigns  could  not 
burden  the  servient  tenement  by  subdividing  the  farm  and  using 
the  right  of  way  as  a veritable  highway  to  the  beach  or  as,  in 
reality,  an  extension  of  Lakeview  Road  for  the  purposes  of 
reaching  lot  17  so  as  to  provide  a highway  to  the  lake  front. 
At  p.  370  Hellish  L.J.  said: 

“Assuming  that  it  is  made  out  that  Mr.  Drax  and  his  tenants 
have  used  this  way,  not  exclusively  for  agricultural  purposes, 
but  for  all  purposes  for  which  they  wanted  it,  in  the  state  in 
which  the  land  was  at  the  time  of  the  supposed  grant — at  the 
time  when  the  way  first  began — and  assuming  that  there  has 
been  no  material  alteration  in  the  premises  since  that  time,  does 
; that  entitle  Mr.  Drax  to  alter  substantially  and  increase  the 
burden  on  the  servient  tenement  by  building  any  number  of 
i houses  he  pleases  on  this  property  and  giving  to  the  persons  who 
inhabit  those  houses  a right  to  use  the  way  for  all  purposes 
connected  with  the  houses.” 

It  is  true  that  the  learned  lord  justice  was  dealing  with  a 
case  where  the  right  of  way  arose  by  user,  but  he  goes  on  to 
i say  at  p.  371:  “But  however  that  may  be,  in  my  opinion  the 
true  rule  is  that  stated  by  Lord  Chief  Justice  Bovill,  that  when 
a right  of  way  to  a piece  of  land  is  proved,  then  that  is,  unless 
something  appears  to  the  contrary,  a right  of  way  for  all 
purposes  according  to  the  ordinary  and  reasonable  use  to  which 
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that  land  might  be  applied  at  the  time  of  the  supposed  grant ...  i 

Is  there  any  such  evidence  of  user  for  purposes  beyond  what  * 

was  necessary,  and  beyond  what  was  reasonably  required  for  the  ; 
occupation  of  the  land  in  its  existing  state,  as  that  we  can  find  ; 
that  the  right  extends  beyond  that?”  (The  italics  are  mine.)  ' 

James  L.J.  at  p.  368  said:  “ . . . I am  satisfied  that  the  true  ; 
principle  is  the  principle  laid  down  in  these  cases,  that  you  j 
cannot  from  evidence  of  user  of  a privilege  connected  with  the  i 
enjoyment  of  property  in  its  original  state,  infer  a right  to  use  i 
it,  into  whatsoever  form  or  for  whatever  purpose  that  property 
may  be  changed,  that  is  to  say,  if  a right  of  way  to  a field  be  || 
proved  by  evidence  of  user,  however  general,  for  whatever  li 
purpose,  qua  field,  the  person  who  is  the  owner  of  that  field  ! 
cannot  from  that  say,  I have  a right  to  turn  that  field  into  a 
manufactory,  or  into  a town,  and  then  use  the  way  for  the  | 
purposes  of  the  manufactory  or  town  so  built.” 

In  Smith  et  al.  v.  Morris^  [1935]  O.R.  260,  [1935]  2 D.L.R. 
780,  Hasten  J.A.  said  at  p.  263:  “My  study  of  the  cases  leads  j 
me,  however,  to  the  conclusion  that  an  easement  constituted 
by  grant  is  to  be  interpreted  according  to  the  intention  of  the 
parties  at  the  time  of  the  grant,  having  regard  primarily  to  the 
words  of  the  grant  itself,  though  in  a case  like  the  present,  the 
surrounding  circumstances  are  also  relevant  as  evidence  to 
interpret  the  rights  which  are  implied  in  the  particular  case. 

In  this  connection  I refer  to  the  statement  of  the  law  by  Jesse! 
M.R.  in  the  case  of  Cannon  v.  Villars  (1878),  8 Ch.  D.  415,  at 
420.” 

In  Cannon  v.  Villars,  supra,  at  p.  421,  Jessel  M.R.  said: 
“Prima  facie  the  grant  of  a right  of  way  is  the  grant  of  a right 
of  way  having  regard  to  the  nature  of  the  road  over  which  it  is  j 
intended  to  be  used.” 

See  also  Serff  v.  Acton  Local  Board.  (1886),  31  Ch.  D.  679,  | 
and  Milner’s  Safe  Company  Limited  v.  Great  Northern  and  City  j 
Railway  Company,  [1907]  1 Ch.  208.  j 

The  reference  quoted  from  the  judgment  of  the  Master  of  | 
the  Rolls  has  particular  application  to  this  case.  If  I am  bound  j 
by  any  circumstance  to  infer  that  Sheppard  intended  to  give  a j 
right  of  way  over  lot  33  to  Smith  as  appurtenant  to  the  farm  i 
lands  lying  immediately  to  the  east,  I cannot  see  how  I can  | 
infer  that  it  was  intended  to  give  more  than  an  easement  for  | 
gaining  access  to  the  lake  from  the  farm  lane  for  the  purposes  j 
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to  which  the  lane  was  put  at  the  time  of  the  grant.  I cannot 
find  that  it  can  be  implied  that  the  grantee  was  giving  a right 
to  sell  off  as  many  parts  of  the  farm  to  as  many  purchasers 
as  he  wished,  and  to  give  to  each  one  a right  of  way  over  lot 
33  for  all  purposes. 

I think  if  any  easement  whatever  existed  it  has  been  ex- 
tinguished by  the  change  in  the  character  of  the  dominant  tene- 
ment and  the  registration  of  plan  320,  converting  that  part  of 
the  farm  lane  lying  immediately  to  the  east  of  lot  33  into 
Lakeview  Road:  see  Goddard  on  Easements,  8th  ed.  1921,  p.  510. 

I am  expressing  no  opinion  on  the  question  whether  Sheppard, 
after  laying  out  plan  103  in  the  manner  in  which  he  did,  and 
creating  the  rights  of  way  to  all  purchasers  from  him,  could 
burden  the  servient  tenement  in  which  the  purchasers  had  a 
limited  interest  with  an  indefinite  number  of  rights  of  way 
appurtenant  to  hundreds  of  lots  into  which  the  remaining  farm 
might  be  subdivided,  so  as  to  change  completely  the  character 
of  the  servient  tenement. 

The  defendants  Charles  Bowen,  Charles  Janston  and  Leone 
Janston  are  in  no  better  position  than  their  predecessors  in 
title  as  to  any  lots  they  own  on  Plan  320. 

An  order  will  go  declaring  that  the  defendants  have  no  right 
of  way  over  lot  33,  plan  103,  appurtenant  to  any  land  owned 
by  them  on  plan  320.  If  counsel  deem  it  necessary  an  injunction 
may  issue  restraining  each  of  the  defendants  from  exercising 
a right  of  way  appurtenant  to  any  of  the  lands  owned  by  them 
as  shown  on  plan  320. 

I think  the  entire  costs  of  the  action  should  be  borne  by  the 
defendant  Winch.  He  disputed  the  jurisdiction  of  the  County 
Court  and  brought  all  parties  into  the  Supreme  Court.  If  any 
of  the  parties  are  dissatisfied  with  this  disposition  of  the  costs 
I may  be  spoken  to  before  the  formal  judgment  is  issued.  In 
any  case  the  injunction  will  be  effective  in  the  meantime. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  HoUinrake  & Bartrem,  Toronto. 

Solicitors  for  the  defendant  Winch:  Mathews,  Stiver,  Lyons 
& Vale,  Toronto. 

Solicitor  for  the  other  defendants:  J.  L.  Shannon,  Toronto. 
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[WELLS  J.]  I 

Caplan  v.  Honey  Harbour  Boat  Works  Limited.  | 

i 

Bailment  — Liabilities  of  Bailee  — Negligence  — Burden  of  Proof  — 

Contracting  out  of  Liability  — Signs  Posted  in  Bailee’s  Premises  — 

Primary  and  Ancillary  Obligations  under  Contract  for  Repairs. 

\ 

Bailment  is  a matter  of  contract  between  the  parties,  and  the  bailee  j 
may  impose  whatever  special  terms  he  chooses,  provided  he  notifies 
the  bailor  of  such  terms.  Van  Toll  v.  The  South  Western  Railway  | 
Company  (1862),  12  C.B.N.S.  75,  applied.  In  particular,  there  is  nothing  ;i 
to  prevent  a bailee  from  protecting  himself  against  the  consequences  j 
of  his  negligence  in  the  care  of  goods  in  his  custody,  provided  he  j 
expresses  himself  in  plain  words.  I 

The  plaintiffs  motor-boat,  left  with  the  defendant  for  repairs  to  the  ;i 
engine,  was  damaged  by  a flash-fire  that  broke  out  while  an  employee  | 
of  the  defendant  was  working  on  it.  The  defendant  had  signs  posted  ! 
on  its  premises  stating  that  goods  were  left  “at  owner’s  risk”,  and  the  |i 
plaintiff  had  admittedly  seen  these  signs.  The  plaintiff  sued  to  recover  i 
the  damages  to  the  boat.  j 

Held:  the  action  must  fail,  notwithstanding  the  fact  that  the  defendant  | 
had  not  discharged  the  onus,  which  was  upon  it,  of  showing  that  the 
fire  had  not  resulted  from  the  negligence  of  its  employee.  * 

The  notices  stating  that  goods  were  at  the  owner’s  risk  related  only  to  j 
the  general  care  and  diligence  required  of  the  defendant  in  the  custody 
of  the  boat.  The  defendant’s  primary  liability  under  the  contract  was 
to  repair  the  engine,  and  no  question  of  due  care  could  enter  into  its  j 
failure  (had  there  been  any)  to  perform  that  obligation.  There  was,  i 
however,  an  ancillary  obligation  to  exercise  the  same  care  and  dili-  | 
gence  in  the  custody  of  the  chattel  as  a careful  and  vigilant  man  would 
show  in  the  custody  of  his  own  chattel  in  similar  circumstances,  and 
it  was  to  this  ancillary  obligation  that  the  signs  related.  To  the  extent 
of  that  obligation  they  relieved  the  defendant  from  liability.  Alder- 
slade  V.  Hendon  Laundry,  Limited,  [1945]  K.B.  189,  applied. 

An  action  for  damages  for  fire  damage  to  a motor-boat. 

28th  April  and  8th  May  1950.  The  action  was  tried  by 
Wells  J.  without  a jury  at  Barrie  and  Toronto. 

R.  M.  Willes  Chitty,  K.C.,  for  the  plaintiff. 

W.  J.  Anderson,  for  the  defendant.  ; 

14th  July  1950.  Wells  J.: — This  is  an  action  brought  in  j 
the  plaintiffs  name  for  damages  suffered  to  a motor-boat  owned  | 
by  the  plaintiff,  while  it  was  in  the  care  and  custody  of  the  j 
defendant  company  for  the  purpose  of  some  repairs  to  the  engine. 
The  boat  in  question  was  damaged  as  the  result  of  a flash-fire 
which  occurred  when  an  employee  of  the  defendant  company 
picked  up  the  battery  installed  in  the  boat  to  move  it  so  that 
the  engine,  which  had  been  lifted  out  of  the  boat,  could  be 
replaced.  The  workman  in  question,  one  Leduc,  slipped  as  he 
was  lifting  the  battery,  and  he  fell  with  it.  Almost  immediately 
there  was  a fire  in  the  rear  end  of  the  boat,  which  caused  con- 
siderable damage. 
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Counsel  are  agreed  that  the  onus  prohandi  as  to  the  lack 
of  negligence  on  the  defendant’s  part  is  on  the  defendant.  They 
would,  I think,  agree  with  the  statement  in  1 Halsbury,  2nd 
ed.  1931,  para.  1234,  p.  751,  where  the  learned  editor  says: 
“When  a chattel  entrusted  to  a custodian  is  lost,  injured,  or 
destroyed,  the  onus  of  proof  is  on  the  custodian  to  show  that 
the  injury  did  not  happen  in  consequence  of  his  neglect  to  use 
such  care  and  diligence  as  a prudent  or  careful  man  would 
exercise  in  relation  to  his  own  property.”  In  my  view,  con- 
sidering the  evidence  as  best  I can,  I do  not  think  the  defendant 
has  discharged  this  onus.  In  order  to  repair  the  motor  in  the 
boat  it  was  lifted  out  of  the  hull.  While  the  defendant’s  wit- 
nesses swore  that  the  stop-cock  intercepting  the  flow  of  fuel 
from  the  gas-tank  to  the  motor  was  turned  off,  it  was  not 
clear  that  a certain  amount  of  gasoline  did  not  drain  into  the 
hull  of  the  boat.  Indeed,  Nicholson,  the  foreman  in  charge  of 
the  work,  said  very  frankly  that  there  was  grease  and  oil  in 
the  bottom  of  the  boat,  and  perhaps  some  gas  floating  on  water, 
which  was  also  present.  While  Leduc  says  that  he  removed  the 
cables  from  the  battery,  in  view  of  what  took  place  it  is  very 
difficult  to  credit  this  evidence,  and,  indeed,  I gathered  from  the 
way  he  gave  it  that  he  was  speaking  of  his  general  practice 
I rather  than  from  specific  memory  of  what  occurred  in  this 
particular  case.  One  would  have  thought  that  he  would  have 
taken  greater  care  in  moving  a battery,  which  is  a fairly  heavy 
object,  so  that  if  any  mischance  occurred,  such  as  the  one  that 
happened,  there  would  have  been  no  danger  from  a chance 
i spark.  In  my  view  he  did  not  show  sufficient  care  or  take 
j sufficient  precautions  in  moving  the  battery  in  question. 

The  care  he  was  bound  to  use  was  that  care  and  diligence 
which  a careful  and  vigilant  man  would  exercise  in  the  custody 
: of  his  own  chattels  of  a similar  description  and  character  in 
similar  circumstances.  With  a considerable  residue  of  gasoline 
and  oil  mixed  with  water  in  the  bilges  of  the  boat,  which  would 
: undoubtedly  make  one’s  footing  insecure,  one  would  have  thought 
that  a careful  and  cautious  person  in  Leduc’s  position  would 
have  obtained  some  assistance  in  moving  the  battery  in  ques- 
tion. He,  however,  did  not  do  this,  and  I cannot  find,  as  I have 
already  said,  that  the  defendant  has  discharged  the  onus  which 
is  on  it. 
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The  defendant,  however,  takes  the  position  that  even  if  its 
servants  were  negligent  there  is  no  liability  because  there  were 
signs  posted  in  a number  of  places,  stating,  “Goods  left  at 
owner’s  risk”.  The  plaintiff,  through  his  counsel,  admitted  at 
the  opening  of  the  trial  that  these  signs  were  posted  on  the 
defendant’s  premises,  and  that  the  plaintiff  was  aware  of  them. 

Bailment,  of  course,  is  a matter  of  contract  between  the 
bailee  and  bailor,  and  there  is,  I think,  nothing  to  prevent  a 
bailee  from  protecting  himself  against  the  results  of  negligence. 
Beal’s  Law  of  Bailments,  1900,  puts  the  matter  as  follows,  at 
p.  11,  quoting  from  an  old  decision:  “In  the  contract  of  bail- 
ment, the  bailee  may  impose  whatever  terms  he  chooses,  if  he 
gives  notice  to  the  bailor  that  there  are  special  terms,  and  the 
means  of  knowing  what  those  terms  are;  and,  if  the  bailor 
chooses  to  make  the  bailment,  he  is  bound  by  them.”  This  is 
a quotation  from  a judgment  of  Erie  C.J.  in  the  case  of  Van 
Toll  V.  The  South  Eastern  Railway  Company  (1862),  12  C.B. 
N.S.  75  at  84,  142  E.R.  1071.  After  stating  what  Beal  quoted, 
Erie  C.J.  went  on  to  say: 

“In  Wyld  V.  Pickford,  8 M.  & W.  443  [151  E.R.  1113],  which 
was  an  action  against  a carrier  for  non-delivery  of  goods,  the 
defendants  pleaded  a condition  for  exemption  from  liability,  and 
knowledge  in  the  plaintiff,  but  no  assent;  and,  on  special 
demurrer,  that  the  plea  shewed  evidence  of  contract,  and  not 
a contract,  Parke  B.,  gives  judgment  for  the  defendant,  saying, 
(p.  458),  that  ‘if  the  plaintiff  sues  on  a bailment  to  the  defend- 
ants on  the  special  terms,  it  must  be  a bailment  on  the  terms 
on  which  alone  the  defendants  (the  bailees)  have  agreed  to 
accept  the  goods.’  In  Walker  v.  The  York  and  North 
Midland  Railway  Company,  2 Ellis  & B.  750  [118  E.R.  948],  the 
action  was  against  carriers  for  not  duly  carrying  fish.  The 
plea  was  that  the  fish  was  received  on  certain  special  terms 
set  out  therein.  It  appeared  that  the  defendants  had  served  a 
notice  on  the  plaintiff  of  exemption  from  liability  in  respect  of 
the  carriage  of  fish,  and  that  the  plaintiff  refused  to  receive 
the  notice,  and  threw  it  on  the  ground:  and  he  claimed  to 
impose  on  the  defendants  a liability  contrary  to  the  terms  of 
that  notice  which  he  so  dissented  from.  The  jury  were  directed 
that  they  might  find  that  the  plaintiff  had  assented  to  the  terms 
of  the  defendants’  notice,  if,  knowing  there  were  special  terms 
imposed  by  them,  he  chose  to  make  the  bailment:  the  jury 
thereupon  found  that  he  had  assented,  and  a new  trial  was 
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refused.  These  cases  were  actions  against  carriers,  where  the 
bailment  created  the  contract  sued  upon,  unless  the  evidence 
shewed  a different  contract.  Here,  there  is  no  carrier’s  con- 
tract; the  defendants  are  at  liberty  to  make  any  contract  they 
please;  and  although,  where  the  question  is,  what  were  the 
terms  on  which  the  bailment  was  made,  the  reasonableness  of 
the  terms  is  an  irrelevant  inquiry,  the  parties  being  at  liberty 
to  choose  their  own  terms,  I still  beg  leave  to  add,  that,  con- 
sidering the  nature  of  the  accommodation,  the  condition  appears 
to  me  to  be  most  reasonable.  If  valuable  goods  were  deposited, 
where  so  much  freedom  of  circulation  is  essential,  the  danger 
from  dishonesty  would  be  great.  If  the  action  lay  for  201.  or  301. 
worth  of  jewellery,  it  would  equally  lie  for  any  amount.  On 
these  grounds,  I think,  the  rule  should  be  made  absolute.” 

It  is,  of  course,  essential  that  if  the  bailee  is  to  exempt 
himself  from  liability  he  must  express  himself  in  plain  words. 
The  matter  can  probably  be  best  determined  by  analyzing  the 
relationship  between  the  plaintiff  and  defendant  in  this  case, 
from  the  facts  which  were  established  in  evidence.  The  plain- 
tiff took  his  boat,  which  had  been  built  by  the  defendant  com- 
pany, back  to  have  certain  repairs  made  to  the  engine.  The 
essential  aspect  of  the  contract  was  that  the  defendant  company 
was  to  do  certain  work  for  the  plaintiff  on  the  engine.  That 
was  the  arrangement  between  the  parties,  and,  presumably,  was 
to  be  fulfilled  according  to  the  agreement.  If  the  work  which 
was  contracted  for  was  not  done,  then  the  plaintiff  was  left  to 
his  usual  remedies  for  breach  by  the  defendant  of  the  contract, 
i No  question  of  due  care  enters  into  that.  It  is  purely  a question 
' of  doing  what  was  contracted  for.  The  only  other  liability  the 
defendant  was  under  was  for  the  negligence  of  its  servants  as 
j bailees  of  the  motor-boat  in  question.  As  Lord  Greene  M.R. 

I said  in  the  case  of  Alderslade  v.  Hendon  Laundry,  Limited, 
[1945]  K.B.  189  at  193,  [1945]  1 All  E.R.  244  at  246,  there  were 
in  addition  to  that  which  was  the  essence  of  the  contract  certain 
ancillary  obligations,  and  one  of  these  was  to  observe  the 
standard  of  care  and  diligence  imposed  on  the  defendant  as  a 
bailee  of  the  chattel  in  question.  Lord  Greene  put  it  as  follows: 
“It  was  argued  by  counsel  for  the  plaintiff  that  the  clause 
must  be  construed  in  the  present  case  so  as  to  exclude  loss  by 
negligence,  and  the  learned  county  court  judge  so  held.  It  was 
said  that  the  loss  of  a customer’s  property  might  take  place 
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for  one  of  two  reasons,  namely,  negligence  and  mere  breach  of 
contract,  and  that  in  the  absence  of  clear  words  referring  to 
negligence,  loss  through  negligence  cannot  be  taken  to  be  covered 
by  the  clause.  In  my  opinion  that  argument  fails.  It  is  neces- 
sary to  analyse  the  legal  relationship  between  the  customer  and 
the  defendants.  What  I may  call  the  hard  core  of  the  contract, 
the  real  thing  to  which  the  contract  is  directed,  is  the  obligation 
of  the  defendants  to  launder.  That  is  the  primary  obligation. 

It  is  the  contractual  obligation  which  must  be  performed  ac- 
cording to  its  terms,  and  no  question  of  taking  due  C£ire  enters 
into  it.  The  defendants  undertake,  not  to  exercise  due  care  in 
laundering  the  customer’s  goods,  but  to  launder  them,  and  if 
they  fail  to  launder  them  it  is  no  use  their  saying,  ‘We  did  our  I 
best,  we  exercised  due  care  and  took  reasonable  precautions,  j 
and  we  are  very  sorry  if  as  a result  the  linen  is  not  properly 
laundered.’  That  is  the  essence  of  the  contract,  and  in  addition 
there  are  certain  ancillary  obligations  into  which  the  defend- 
ants enter  if  they  accept  goods  from  a customer  to  be  laundered. 
The  first  relates  to  the  safe  custody  of  the  goods  while  they  j 
are  in  the  possession  of  the  defendants.  The  customer’s  goods  ; 
may  have  to  wait  for  a time  in  the  laundry  premises  to  be  | 
washed,  and  while  they  are  so  waiting  there  is  an  obligation  j 
to  take  care  of  them,  but  it  is  in  my  opinion  not  the  obligation  [ 
of  an  insurer  but  the  obligation  to  take  reasonable  care  for  the  | 
protection  of  the  goods.  If  while  they  are  waiting  to  be  washed  | 
in  the  laundry  a thief,  through  no  fault  of  the  defendants,  steals  ! 
them,  the  defendants  are  not  liable.  The  only  way  in  which  the  i 
defendants  could  be  made  liable  for  the  loss  of  articles  awaiting  j 
their  turn  to  be  washed  would,  I think,  quite  clearly  be  if  it 
could  be  shown  that  they  had  been  guilty  of  negligence  in  ' 
performing  their  duty  to  take  care  of  the  goods.  That  is  one  , 
ancillary  obligation  which  is  inherent  in  a contract  of  this  kind.” 
The  same  principles,  I think,  apply  to  this  case.  I do  not 
see  how,  for  a moment,  the  notice  which  indicated  that  goods 
were  at  the  owner’s  risk,  could  relate  to  anything  but  the 
general  care  and  diligence  which  the  defendant  company  was 
bound  to  exercise  in  the  custody  of  the  chattel  which  was  left 
with  it.  What  was  to  be  done  on  the  engine  of  the  boat  was  a 
matter  of  contract  between  the  plaintiff  and  the  defendant,  and  , 
was  presumably  covered  by  the  instructions  the  plaintiff  gave 
and  which  the  defendant  accepted.  The  signs,  I think,  went 
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beyond  that  to  the  ancillary  obligations  of  the  defendant,  which 
Lord  Greene  has  discussed  in  such  an  illuminating  way.  In 
confirmation  of  this  view  there  is  the  plaintiffs  conduct  im- 
mediately after  the  fire. 

As  will  appear  when  I discuss  the  matter  of  damages,  the 
plaintiff  himself  acted  in  such  a way  that  one  must  conclude 
that  he  understood  that  the  defendant  company  was  protected 
from  the  negligence  which  occasioned  the  damage  to  his  boat. 
He  directed  that  certain  very  makeshift  repairs  be  made  by  the 
defendant  company  to  the  boat,  and  paid  for  these,  without 
raising  any  question  of  liability  on  the  part  of  the  defendant. 
His  view  was  that  he  had  fire  insurance  and  he  would  look  to 
his  insurers  for  indemnity,  and  it  was  not  until  after  he  had 
made  a settlement  with  his  insurers  that  this  action  was  brought 
by  them,  originally  without  any  knowledge  on  his  part.  The 
plaintiffs  whole  course  of  conduct  after  the  fire  tends  to  cor- 
roborate in  a most  substantial  way  the  defendant’s  contention 
that  it  had  contracted  itself  out  of  liability  for  negligence  as 
bailee  of  the  plaintiffs  boat. 

It  would  seem  to  me,  therefore,  that  in  this  case  the  defend- 
ant company  has  succeeded  in  contracting  itself  out  of  liability 
for  the  negligence  of  its  servants  in  the  custody  of  the  boat  in 
question,  and  the  action,  therefore,  must  be  dismissed  as  against 
it,  with  costs.  I think,  however,  that  before  leaving  this  matter 
I should  comment  on  the  question  of  damages. 

This  aspect  of  the  matter  was  admittedly  handled  in  a very 
unsatisfactory  way  in  so  far  as  the  defendant  was  concerned. 
The  plaintiff  himself  made  no  claim  against  the  defendant.  The 
defendant’s  evidence  is  that  $450  would  have  completely  repaired 
the  damage  caused  by  the  fire.  The  plaintiff,  however,  feeling 
that  he  was  insured,  apparently  had  much  extensive  work  done 
in  regard  to  upholstery  and  other  matters,  but  did  not  have  the 
essential  damage  repaired  in  more  than  a superficial  way.  He 
then  operated  the  boat  for  the  rest  of  the  season,  and  it  was 
subsequently  sold  at  a substantial  loss  over  its  building  cost. 
I think  it  may  well  be  that  the  real  plaintiffs,  who  are  Mr. 
Caplan’s  insurers,  are  bound  by  the  instructions  he  gave  the 
defendant  after  the  fire.  No  such  defence  has  been  set  up,  but 
it  does,  I think,  nevertheless  affect  the  quantum  of  damage. 
I think  I must  accept  the  defendant’s  evidence  that  the  cost  of 
repairing  the  injuries  done  by  the  fire  would  be  $450.  The 
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defendant’s  witnesses  admitted,  however,  that  even  if  this  was 
done  there  would  be  some  evidence  of  fire  in  the  hull  of  the  j 
boat,  and  undoubtedly  there  would  be  a further  amount  which  | 
should  be  allowed  for  depreciation.  Giving  the  matter  the  best  | 
consideration  I am  able  to,  I am  not  able  to  place  this  at  more  I 
than  $400.  It  is  true  that  the  boat  was  sold  at  a figure  which  j 
would  indicate  a much  greater  depreciation,  but  it  was  sold  with 
very  makeshift  repairs,  and  I do  not  think  the  price  finally 
realized  for  it  is  any  indication  of  the  depreciation  that  would 
have  existed  if  the  boat  had  been  properly  repaired  in  the  first  ! 
instance  and  then  put  up  for  sale  when  it  was.  I would,  there-  j 
fore,  find  that  the  plaintiff’s  damages  amount  to  $850  in  all.  |i 

Action  dismissed  with  costs.  j 

Solicitors  for  the  plaintiff:  Chitty,  McMurtry,  Ganong  d j 
Keithy  Toronto.  ! 

Solicitors  for  the  defendant:  Parkinson , Gardiner ^ Willis  d j 
Roberts  J Toronto. 
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[SCHROEDER  J.] 

Endersby  v.  Robert  Simpson  Company  Limited. 

Master  and  Servant — Master’s  Liability  for  Injury  to  Servant — Special 
Statutory  Provisions  — ‘‘Domestic  or  menial  servants” — “Clean-up 
man”  Employed  in  Department  Store — Test  of  Success  in  Action 
Based  upon  Alleged  Negligence  of  Fellovj-servants  — The  Work- 
men’s Compensation  Act,  R.S.O.  1937,  c.  204,  ss.  l(i),  120,  124. 

The  words  “domestic  or  menial  servants”  in  s.  124  of  The  Workmen’s 
Compensation  Act  denote  hirelings  employed  in  service  in  and  about 
a house  and  household  affairs,  whose  business  it  is  to  assist  in  the 
economy  of  the  family.  One  who  is  employed  in  connection  with  a 
commercial  industry  is  not  within  those  words  (and  is  consequently 
not  deprived  of  the  benefits  of  the  Act),  even  if  the  services  he  per- 
forms are  of  such  a nature  that  if  they  were  employed  in  connection 
with  a household  or  domestic  establishment  he  would  be  classed  as  a 
domestic  or  menial  servant.  Such  an  employee  may  therefore  bring 
an  action  against  his  employer  for  damages  consequent  upon  the 
negligence  of  a fellow-employee. 

The  test  of  success  in  an  action  against  an  employer  based  upon  alleged 
negligence  of  a fellow-employee  is  whether  the  plaintiff  would  be 
entitled  to  succeed  in  an  action  against  the  fellow-employee  himself. 
This  in  turn  involves  the  establishment  of:  (a)  a legal  duty  to  take 
care,  owed  by  the  fellow-employee  to  the  plaintiff;  (b)  a breach  of 
that  duty;  and  (c)  damages  resulting  from  the  breach.  If  the  circum- 
stances are  such  that  ‘the  fellow-employee  was  under  no  special  duty 
to  the  plaintiff  to  take  care,  and  that  the  plaintiff  should  have  antici- 
pated the  risk  and  guarded  against  it,  his  action  must  fail. 

An  action  for  damages. 

2nd  to  5th  May  and  19th  June  1950.  The  action  was  tried  by 
ScHROEDER  J.  without  a jury  at  Toronto. 

Dan  S.  Denberg,  for  the  plaintiff. 

T.  N.  Phelan,  K.C.,  for  the  defendant. 

19th  June  1950.  Schroeder  J.  (orally) : — The  plaintiff, 
a former  employee  of  the  defendant  company,  seeks  to 
recover  damages  in  respect  of  an  injury  sustained  by  him 
on  7th  September  1946,  as  a result  of  the  alleged  negli- 
gence of  a fellow-employee.  Since  the  year  1942  the  plain- 
tiff was  in  the  defendant’s  employ  as  a night  porter  or 
as  a night  “clean-up  man”,  as  he  has  been  described  in  the 
evidence.  He  had  been  employed  by  the  defendant  com- 
pany in  the  same  capacity  for  shorter  periods  between  1927  and 
1942.  The  plaintiff  went  on  duty  at  9 o’clock  in  the  evening 
and  remained  until  6 o’clock  the  following  morning.  He  was 
assigned  to  a section  of  the  store  premises  on  the  south  side, 
or  the  Richmond  Street  side,  located  on  the  second  floor,  and 
included  in  this  area  was  a stock-room  connected  with  the  bed- 
ding department  in  which  bales  of  bedding,  sheeting  and  towels 
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were  stored  until  required  for  the  purpose  of  display  and  sale 
in  the  store  proper.  A sketch  of  the  stock-room  showing  rows 
of  shelves  and  corridors  between  the  shelves  was  filed  at  the 
trial  as  ex.  3. 

It  appears  from  the  evidence  that  when  merchandise  was 
required  for  this  department  an  order  would  be  sent  through  to 
the  warehouse  of  the  company  on  Mutual  Street  and  the  goods, 
when  delivered  to  the  store,  would  be  deposited  in  the  stock- 
room  hereinbefore  mentioned  where  they  were  placed  upon 
shelves  until  required.  Blankets  as  a general  rule  were 
wrapped  in  canvas  and  the  blankets  and  canvas  covering  were 
wrapped  in  heavy  paper  packages,  a goodly  number  of  which 
was  secured  by  two  metal  bands  or  straps.  Three  or  four  times 
a week  the  clerks  in  this  particular  department  would  go  to  the 
stock-room  within  half  an  hour  of  closing  time,  which  was  5.30 
p.m.,  and  remove  the  contents  of  the  bales  to  the  counters  in 
that  portion  of  the  store  to  which  the  public  had  access,  so  that 
the  goods  would  be  on  display  when  the  store  opened  on  the 
following  morning  at  9 o’clock.  John  McPhee,  the  assistant 
night  foreman,  stated  that  the  bale  with  which  we  are  concerned 
in  the  case  at  bar  would  be  approximately  3 feet  high,  2 feet 
wide  and  2 feet  long,  and  that  the  outside  wrapping  was  secured 
by  two  metal  straps  approximately  1 foot  apart. 

The  plaintiff  alleged  that  on  6th  September  1946  he  entered 
upon  his  duties  at  the  usual  hour,  namely,  9 p.m.,  and  that  be- 
tween midnight  and  one  o’clock  in  the  morning  of  7th  September 
he  met  with  the  accident  which  gives  rise  to  this  action.  He  was 
the  only  witness  to  the  occurrence  and  he  explains  the  happen- 
ing substantially  as  follows: 

He  was  loading  waste  paper  on  to  a hand  truck  in  the  stock- 
room  which,  at  the  time,  was  littered  with  cartons  and  waste 
paper,  but  mostly  waste  paper.  He  had  removed  one  load  and 
was  gathering  up  a second  load  when  he  came  to  a large  accumu- 
lation of  paper.  He  had  been  stooping  over  picking  up  armfuls 
of  paper  and  loading  it  into  this  truck.  When  he  neared  the 
bottom  of  a pile  of  such  paper  and  debris  he  cut  his  left  index 
finger  on  the  jagged  edge  of  one  of  these  metal  straps,  which  he 
said  he  had  not  seen  because  of  the  litter  of  paper  by  which  the 
same  was  covered.  According  to  his  account  of  the  incident  the 
metal  straps  were  still  attached  to  the  bale  containing  blankets, 
half  of  the  contents  had  been  removed,  the  half-empty  bale 
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having  been  left  on  the  floor  with  the  severed  bands  concealed 
from  view  by  an  accumulation  of  waste  paper,  as  already  stated. 
Undoubtedly  the  plaintiff  sustained  a very  bad  laceration  of  his 
left  index  finger  which  extended  along  the  back  of  the  finger 
above  and  below  the  knuckle  for  a length  of  three  quarters  of  an 
inch. 

The  plaintiff’s  and  defendant’s  evidence  is  in  agreement  upon 
the  nature  of  the  plaintiff’s  duties,  namely,  to  remove  paper 
cartons  and  other  debris  from  the  section  of  the  store  assigned 
to  him  and  to  sweep  all  the  carpets  in  that  area  with  a vacuum 
cleaner.  There  is,  however,  a wide  divergence  between  their 
testimony  as  to  the  manner  in  which  the  debris  was  to  be  dis- 
posed of.  The  plaintiff  asserted  that  he  placed  the  cartons  and 
paper  in  the  hand  truck,  hauled  it  to  the  chute-room  and  there 
deposited  the  cartons  “on  a special  pile”  in  that  room  and  put 
the  waste  paper  down  the  chute.  He  stated  further  that  during 
all  the  time  that  he  worked  for  the  defendant  he  had  never  seen 
any  metal  bands  on  the  floor  of  the  stock-room  or  of  the  other 
premises  in  his  section,  nor  had  he  seen  any  bales  on  the  floor 
with  the  metal  straps  severed.  He  claimed  that  he  had  seen 
loose  metal  strapping  in  coils  in  a garbage  truck  which  was  kept 
in  the  chute-room,  but  that  he  had  never  placed  it  there.  This 
evidence  was,  no  doubt,  directed  to  the  contention  later  made  on 
his  behalf  that  he  had  no  reason  to  anticipate  the  presence  in  the 
stock-room  either  of  loose  metal  bands  or  of  partly  empty  bales 
with  the  jagged  edges  of  the  metal  strapping  exposed. 

The  witness  George  D.  Hackett  was  employed  by  the  de- 
fendant during  the  relevant  period  of  time  as  a “day  clean-up 
man”.  He  was  assigned  to  the  same  section  as  was  the  plaintiff, 
but  at  different  hours.  He  stated  that  over  a period  of  14  years 
the  clerks  had  been  in  the  habit  of  removing  blankets  from  bales 
and  had  left  the  metal  binders  and  packing  material  on  the  floor. 
Hackett’s  practice  was  to  put  the  metal  in  the  bottom  of  his 
hand-truck,  place  the  paper  on  top  and  wheel  it  into  the  paper 
chute-room.  There  he  would  put  the  metal  in  a truck  which 
was  kept  for  that  purpose  and  v/ould  throw  the  paper  down  the 
chute.  Mr.  James  Mitchell,  the  night  supervisor  employed  by 
the  defendant  company,  stressed  the  difference  between  the 
method  of  disposal  of  waste  material,  etc.,  followed  by  the  night 
operators  and  that  employed  by  the  day  operators.  The  former, 
according  to  this  witness,  were  required  to  put  all  material 
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picked  up  on  the  floor  into  a hand  truck  which  was  provided  for 
that  purpose.  This  was  then  wheeled  into  a room  known  as  the 
freight-room,  which  was  located  at  a point  in  closer  proximity 
to  the  stock-room  in  question  than  was  the  chute-room  which 
has  been  referred  to.  In  the  freight-room  another  employee, 
described  as  the  garbage  man,  would  take  charge  of  the  truck, 
empty  the  contents  and  dispose  of  it  and  later  return  the  empty 
truck  to  the  night  clean-up  man.  The  latter  was  not  under  a 
duty  to  put  the  paper  down  the  paper-chute,  as  stated  by  the 
plaintiff,  and  did  not  do  so.  Apparently  the  difference  in  prac- 
tice between  the  day  and  night  cleaners  was  due  to  the  fact  that 
during  the  day  the  freight  elevators  were  too  greatly  in  demand 
for  other  purposes  and  could  not  be  utilized  to  nearly  the  extent 
that  they  could  be  employed  at  night  for  the  purpose  of  removing 
the  loaded  trucks.  I accept  without  hesitation  the  defence 
evidence  relating  to  the  method  of  disposing  of  the  debris 
gathered  together  by  the  night  cleaners,  and  I find  that  such 
method  was  pursued  by  the  plaintiff. 

Basing  my  finding  on  the  evidence  of  Robert  Ernest  Morrison, 
Thomas  Naismith,  Ralph  E.  Pocock  and  James  Mitchell  (the 
night  supervisor),  which  I greatly  prefer  to  the  evidence  of  the 
plaintiff,  who  did  not  impress  me  as  a reliable  witness,  I am 
constrained  to  find  that  for  loose  pieces  of  metal  strapping  to  be 
left  on  the  floor  of  this  stock-room  was  the  rule  rather  than  the 
exception  and  that  the  leaving  of  partly-emptied  bales  and  pack- 
ing material  on  the  floor  of  the  stock-room  with  the  metal  straps 
severed  was  a common  occurrence.  I entirely  disbelieve  the 
plaintiff’s  evidence  on  this  point.  He  was  most  astute  in  his 
efforts  to  present  the  evidence  in  such  a manner  as  to  excuse 
his  failure  to  observe  the  partially-emptied  bales  or  the  exposed 
metal  bands,  the  presence  of  which  he  ought  most  certainly  to 
have  suspected  after  his  long  familiarity  with  the  conditions 
hereinbefore  mentioned.  If  he  waded  into  a huge  bale  of  paper 
without  assuring  himself  by  as  much  as  a touch  of  his  foot  that 
there  was  a bale  of  bedding  underneath  which  might  have  been 
opened,  he  was  most  assuredly  not  exercising  the  proper  degree 
of  care  for  his  own  safety. 

It  is  important,  in  my  opinion,  to  take  careful  note  of  the 
manner  in  which  the  plaintiff  sets  up  his  cause  of  action  in  his 
statement  of  claim,  paras.  3 and  4 of  which  are  set  out  here- 
under: 
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“3.  On  or  about  the  6th  day  of  September,  A.D.  1946,  some 
time  before  the  Plaintiff  reported  for  work  in  the  evening,  the 
Defendant’s  servants  began  unpacking  a bale  of  bedding  in  the 
Defendant’s  stock  room.  They  cut  the  steel  bands  fastening  the 
bale  and  partially  unpacked  it  but,  without  finishing  the  job, 
left  the  bale  with  the  steel  bands  under  it  in  the  midst  of  a 
litter  of  waste  paper  and  empty  cartons  piled  high  in  the  stock 
room  and  hidden  from  view. 

“4.  The  edges  of  the  steel  bands,  masked  by  the  litter  of 
rubbish,  twisted  and  sharp  like  blades,  were  negligently  left  there 
by  the  servants  of  the  Defendant.  When  the  Plaintiff  came  on 
the  job  that  evening  unsuspecting  of  any  hidden  danger,  he  be- 
gan cleaning  up  the  litter  in  the  stock  room.  When  picking  up 
an  armful  of  waste  paper  his  left  hand  came  in  contact  with  the 
sharp  edge  of  one  of  the  steel  bands.  The  index  finger  of  his 
left  hand  was  cut  deeply.  He  was  taken  to  a hospital  for  first 
aid  treatment.  A festering  ulcer  soon  developed  and  the  injury 
failed  to  heal.” 

It  will  be  observed  that  no  complaint  is  made  that  the  de- 
fendant failed  to  provide  proper  appliances  or  that  it  failed  to 
i carry  out  its  operations  in  such  a manner  as  not  to  expose  the 
plaintiff  to  unnecessary  risk,  nor  is  it  alleged  that  the  defendant 
did  not  institute  or  maintain  a proper  and  safe  system  of  work- 
ing. It  is  abundantly  plain  that  the  plaintiff  bases  his  cause  of 
action  on  the  alleged  negligence  of  fellow-servants,  who  are  not 
designated  by  name,  whose  negligence  is  said  to  have  consisted 
; in  leaving  the  partially-emptied  bale  of  bedding  on  the  floor  of 
f the  stock-room  with  the  steel  bands  severed  and  concealed  from 
view  under  a pile  of  rubbish  in  a place  where  they  might  be 
expected  to  cause,  and  did  cause,  injury  to  the  plaintiff.  Mani- 
festly the  plaintiff’s  allegations  of  negligence  were  directed  to 
i those  clerks  engaged  in  the  bedding  department  whose  duty  re- 
quired them  to  remove  stocks  of  merchandise  from  the  stock- 
room  in  question  from  time  to  time. 

: If  the  plaintiff  were  compelled  to  rely  upon  his  rights  at 

common  law,  he  might  be  considered  as  running  all  the  ordinary 
1 risks  arising  from  the  nature  of  his  master’s  business,  and  from 
the  regulations  under  which  it  is  carried  on,  and  all  risks  arising 
, from  the  negligence  of  his  co-servants.  Furthermore,  there 
would  be  no  cause  of  action  on  his  part  unless  he  could  prove 
that  the  danger  which  caused  the  accident  was  known  to  the 
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master  and  unknown  to  him.  If  it  could  not  be  established  that 
the  servant  was  ignorant  of  the  existence  of  the  danger  he  would 
have  to  be  nonsuited.  Unless  the  plaintiff  comes  within  the 
classification  of  ‘‘a  domestic  or  menial  servant”  he  enjoys  the 
benefits  and  advantages  conferred  on  workmen  by  ss.  120  to  124 
(Part  II)  of  The  Workmen’s  Compensation  Act,  R.S.O.  1937, 
c.  204,  under  which  certain  common  law  rules  have  been  abro- 
gated, as  for  example  s.  121(4),  which  provides  that: 

“A  workman  shall  not  by  reason  only  of  his  continuing  in  the 
employment  of  the  employer  with  knowledge  of  the  defect  or 
negligence  which  caused  his  injury  be  deemed  to  have  voluntarily 
incurred  the  risk  of  the  injury.” 

Section  122  provides:  “A  workman  shall  hereafter  be  deemed 
not  to  have  undertaken  the  risks  due  to  the  negligence  of  his 
fellow  workmen  and  contributory  negligence  on  the  part  of  a 
workman  shall  not  hereafter  be  a bar  to  recovery  by  him  or  by 
any  person  entitled  to  damages  under  The  Fatal  Accidents  Act 
in  an  action  for  the  recovery  of  damages  for  an  injury  sustained 
by  or  causing  the  death  of  the  workman  while  in  the  service  of 
his  employer  for  which  the  employer  would  otherwise  have  been 
liable.” 

Section  123  reads  as  follows:  ‘'Contributory  negligence  on  the 
part  of  the  workman  shall  nevertheless  be  taken  into  account  in 
assessing  the  damages  in  any  such  action.” 

The  defendant  carries  on  the  business  of  a department  store 
and  as  such  does  not  fall  within  the  provisions  of  Part  I of  The 
Workmen’s  Compensation  Act.  Ordinarily,  the  plaintiff  would 
be  entitled  to  claim  against  the  defendant  for  injury  sustained  by 
him  by  reason  of  the  “negligence  ...  of  any  person  in  the  service 
of  his  employer  acting  within  the  scope  of  his  employment” 
(s.  121).  Counsel  for  the  defendant  contends  that  the  plaintiff 
is  a menial  servant,  and  by  virtue  of  the  provisions  of  s.  124  is 
not  entitled  to  the  protection  of  Part  II  of  The  Workmen’s  Com- 
pensation Act.  Section  124  reads  as  follows: 

“This  Act  shall  not  apply  to  the  industry  of  farming  or  to 
domestic  or  menial  servants  or  their  employers.” 

The  defendant’s  counsel  argues  that  this  section  exempts 
from  the  operation  of  Part  II  of  the  statute  persons  who  perform 
services  of  such  a nature  that  if  they  were  performed  in  a 
domestic  establishment  they  would  place  the  person  performing 
such  services  in  the  category  of  a domestic  or  menial  servant. 
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He  submits  that  the  opening  words  of  s.  120,  namely,  “Subject 
to  section  124,  sections  121  to  123  shall  apply  only  to  the  in- 
dustries to  which  Part  I does  not  apply  and  to  the  workmen 
employed  in  such  industries”,  make  it  imperative  that  s.  124 
should  bear  that  interpretation,  as  it  would  otherwise  be  mean- 
ingless. So  to  contend,  however,  is  to  overlook  the  very  much 
wider  meaning  which  is  given  to  the  word  “industry”  wherever 
used  in  the  statute  by  s.  1(?),  where  the  word  is  defined  as 
follows:  “‘Industry’  shall  include  establishment,  undertaking, 
trade  and  business.”  If  the  section  read  “ ‘Industry’  shall  in- 
clude trade,  business,  undertaking  or  other  establishment”,  then 
the  ejusdem  generis  rule  might  apply  to  restrict  the  meaning  of 
the  word  “establishment”  so  as  to  make  it  applicable  only  to  an 
establishment  in  which  a trade  or  business  was  carried  on.  But 
the  words  are  not  placed  in  such  relationship  to  each  other  in 
the  definition  section.  Murray’s  New  English  Dictionary  defines 
the  word  “establishment”  as  m^eaning  a household  or  family 
residence.  Numerous  references  are  made  in  English  literature 
to  an  “establishment”  in  that  sense.  It  is  sometimes  said  that 
a person  maintains  a “separate  establishment”. 

In  22  Halsbury,  2nd  ed.  1936,  p.  118,  para.  198,  menial  serv- 
ants are  distinguished  from  other  servants,  the  text  stating: 
“Menial  servants  are  those  who,  being  part  of  their  master’s 
residential  establishment,  are  engaged  on  v/ork  of  such  a 
character  that  it  brings  them  into  the  close  personal  proximity 
of  the  master,  and  is  mainly  concerned  with  his  household. 
Whether  or  not  a servant  is  a menial  does  not  depend  on  whether 
or  not  he  lives  within  the  walls  of  the  master’s  house;  and  a 
> servant  is  not  the  less  a menial  because  his  remuneration  appears 
to  contemplate  the  continuance  of  his  service  for  at  least  a year. 

: The  following  are  menial  servants: — a coachman  or  groom,  a 
head  gardener,  a huntsman,  and  a potman.  A governess  is  not 
a menial  servant,  nor  is  the  housekeeper  of  an  hotel,  nor  a 
steward,  nor  a laundress.” 

Reference  is  made  in  the  footnote  at  p.  119  to  the  case  of 
' Nowlan  v.  Ablett  (1835),  2 Cr.  M.  & R.  54,  150  E.R.  23,  where  a 
I head  gardener,  living  in  a house  in  his  master’s  grounds,  was 
i held  to  be  a menial  servant  because,  although  he  did  not  live  in 
j the  master‘s  house,  he  lived  within  the  curtilage. 

The  term  “menial  servant”  was  discussed  by  Armour  J.  in 
the  case  of  Morel  u.  Eait/z/ T1933]  O.W.N.  563.  At  p.  564  the 
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learned  judge  deals  with  the  derivation  of  the  words  “domestic”  ‘ 
and  “menial”  and  the  report  states:  | 

“The  word  ‘domestic’  is  derived  from  the  Latin  domesticus,  i 
of  the  house  and  home,  from  domus  (a  house)  and  means  a 
household  servant  or  attendant.  The  word  ‘menial,’  on  the  other 
hand,  comes  from  the  Anglo-French  meinie  (meinee,  maine, 
mainee),  meaning  a household;  Old  French,  maisnee;  Low  Latin, 
mansionata,  from  Latin  mansio,  a dwelling. 

“As  to  the  derivation  and  meaning  of  the  words  ‘domestic’ 
and  ‘menial’,  the  learned  Justice  referred  to  Skeat’s  Etymologi- 
cal Dictionary;  Weekley’s  Etymological  Dictionary;  New  English 
Dictionary;  Blackstone’s  Commentaries,  1876  ed.,  Vol.  1,  394; 
Lawler  v.  Linden  (1876),  Ir.  Rep.  10  C.L.  188;  Pearce  v.  Lans- 
doivne  (1893),  69  L.T.R.  316,  62  L.J.Q.B.  441;  Stroud’s  Judicial 
Dictionary;  Roberts  and  Wallace’s  Duty  and  Liability  of  Em- 
ployers, 4th  ed.  254;  In  re  Junior  Carlton  Club,  [1922]  1 K.B. 
166.” 

In  Morel  v.  Faith  it  was  held  that  a butcher  employed  in  a 
retail  butcher  shop  was  not  a menial  servant.  On  appeal,  [1933] 
O.W.N.  739,  the  judgment  was  reversed  on  the  ground  that  the  j 
plaintiff  must  be  held  to  be  solely  negligent,  but  no  other  point 
arising  in  the  case  was  discussed. 

Collins  J.  in  Pearce  v.  Lansdoime  (1893),  62  L.J.Q.B.  441  j 
at  444  refers  to  the  explanation  of  the  term  “menial”  in  Roberts  j 
and  Wallace  on  The  Employers’  Liability  Act,  3rd  ed.,  p.  214,  j 
from  which  he  quotes : I 

“ ‘It  is  submitted  that  the  term  “menial  servant”  may  be 
best  explained  in  accordance  with  all  the  authorities  and  the 
ordinary  use  of  the  word  as  denoting  those  persons  whose  main 
duty  is  to  do  actual  bodily  work  as  servants  for  the  personal 
comfort,  convenience,  or  luxury  of  the  master,  his  family,  and 
his  guests,  and  who  for  this  purpose  become  part  of  the  master’s 

residential  or  quasi-residential  establishment.’ The 

learned  authors  also  reject  . . . the  derivation  to  be  found  in 
the  older  text-books  of  the  word  ‘menial’  from  intra  maenia.  In 
this  they  are  borne  out  by  Mr.  Justice  Lawson  in  Lawler  v. 
Linden  (1876),  I.R.  10  C.L.  188,  whose  view  expressed  in  his 
judgment  was  that  ‘maenia’  had  nothing  to  do  with  it.  The 
word, — being  originally  spelt  ‘meyneall,’  may  well  be  derived  from 
the  Saxon  meine,  mesnie,  a household,  family.” 
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In  Buchanan  v.  Lashbrook  (1923),  54  O.L.R.  662,  the  Court  of 
Appeal  dealt  with  the  claim  of  a forewoman  of  housemaids  in 
the  defendant’s  hotel.  There  was  no  discussion  in  the  reasons 
for  judgment  of  the  applicability  or  non-applicability  of  the  pro- 
visions of  The  Workmen’s  Compensation  Act  as  apparently  coun- 
sel for  the  plaintiff  did  not  seek  to  bring  his  client  within  the 
protection  of  the  statute.  Riddell  J.A.  stated  at  p.  665:  “.  . . 
admittedly  the  statute  R.S.O.  1914,  ch.  146,  the  Workmen’s  Com- 
pensation for  Injuries  Act,  does  not  apply.”  Reference  is  made 
at  p.  662  to  the  principal  submissions  advanced  by  counsel  and 
no  reference  is  there  made  to  The  Workmen’s  Compensation 
Act.  Middleton  J.  (as  he  then  was)  and  Logie  J.  thought  that 
the  test  of  the  master’s  obligation  was  to  be  found  in  Indermaur 
V.  Dames  (1866),  L.R.  1 C.P.  274,  affirmed  L.R.  2 C.P.  311. 

That  case  can  hardly  be  regarded  as  an  authority  for  the 
proposition  that  a person  employed  in  industry  to  do  work  which, 
j if  performed  in  a domestic  establishment,  would  make  such  per- 
son a domestic  servant,  must  be  treated  as  a domestic  or  menial 
j servant  within  the  meaning  of  s.  124  of  the  Act. 

In  Duncan  v.  Norton-Palmer  Hotel  Co.  Ltd.,  [1933]  O.R. 
86,  [1933]  1 D.L.R.  424,  the  question  was  left  to  the  jury  to  say 
whether  the  plaintiff  was  a domestic  servant.  The  majority  of 
j the  Court,  while  apparently  critical  of  the  course  followed  in 
submitting  such  a question  to  the  jury,  held  that  the  jury’s 
finding  removed  the  case  entirely  out  of  the  provisions  of  The 
Workmen’s  Compensation  Act.  Middleton  J.A.  stated  at  p.  90: 

“The  propriety  of  leaving  the  question  as  to  the  plaintiff 
being  a domestic  servant  within  the  meaning  of  the  Workmen’s 
Compensation  Act  to  the  jury  was  not  raised,  nor  was  it  argued 
, on  behalf  of  the  plaintiff  that  this  Act  had  any  application  to 
the  case  in  hand.” 

Magee  J.A.  wrote  a dissenting  judgment  which  is  to  be  found 
; at  p.  94.  Dealing  with  the  question  whether  or  not  the  plaintiff 
was  to  be  excluded  from  the  benefits  of  the  statute  as  coming 
within  the  classification  of  a domestic  servant,  his  Lordship 
i stated  at  pp.  96-7 : 

I “It  is  not  I think  the  class  of  work  which  was  intended  to  be 
or  is  removed  from  the  operation  of  the  Act  but  the  workers 
j for  the  ordinary  farmer  or  householder.  It  cannot  be  that  the 
cook  in  a lumber  camp  is  excepted  from  the  employees  who  are 
protected  by  the  Act  merely  because  he  is  doing  what  might 
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be  called  domestic  work  or  that  a man  who  sweeps  the  floor  of 
a factory  is  not  protected  just  as  much  as  those  engaged  in  the 
production  of  goods.  The  question  is  not  the  class  of  work  but 
the  employment  in  the  industry.  The  defendant  is  an  incorpo-  ; 
rated  company.  There  are  many  such  companies  operating  hotels  i 
with  hundreds  of  housemaids  and  other  workers  whose  work  if  | 
done  in  a private  home  might  be  classed  as  domestic  or  menial;  | 
but  being  done  as  a part  of  the  work  necessary  in  and  for  the  | 
business  cannot  be  classed  as  either  the  one  or  the  other — and  i 
does  not  in  effect  differ  from  the  workers  in  the  classes  of  in- 
dustry specially  mentioned  in  the  Act.  The  word  domestic  implies 
a home  not  a business  and  the  word  ‘menial’,  whether  derived 
as  in  Wharton’s  Law  Lexicon  from  the  Latin  ‘moenia’  or  as  in 
other  dictionaries  from  the  French  ‘mesnie’  and  ultimately  like 
‘mansion’  from  the  Latin  ‘maneo’  always  has  the  implication  of 
household,  as  Wharton  puts  it,  those  servants  who  dwell  within 
the  master’s  walls,  or,  as  in  Robinson’s  Elements  of  Law  quoted 
in  the  Century  Dictionary,  in  the  household.  Even  if  it  could  be  ' 
said  that  the  plaintiff  was  a domestic  or  menial  servant  yet  being  j 
employed  in  the  operation  of  the  industry  she  cannot  in  my 
view  be  excepted  from  the  employees  of  that  industry  all  of 
whom  are  equally  protected  by  the  Act.” 

Magee  J.A.  was  the  only  member  of  the  Court  who  addressed 
himself  to  the  precise  problem  which  presents  itself  here  for  de- 
termination, although  counsel  for  the  plaintiff  did  not,  on  the 
argument  before  the  Court  of  Appeal,  claim  the  benefit  of  the 
provisions  of  the  statute. 

In  Jarvis  v.  Oshavja  Hospital^  [1931]  O.R.  482,  [1931]  4 j 
D.L.R,  914,  Raney  J.  thought  a pupil  dietitian  in  a hospital  was  | 
not  a domestic  servant.  In  Ramsden  v.  King  Edward  Hotel  Co.  j 
Ltd.  (1929),  37  O.W.N.  179,  affirmed  37  O.W.N.  489,  Raney  J.  | 
held  that  an  assistant  elevator  starter  at  an  hotel  was  not  within  | 
the  protection  of  the  statute.  The  report  does  not  mention  the  | 
reason  for  this  decision,  but  since  the  plaintiff  based  his  cause  I 
of  action  on  the  negligence  of  a fellow-servant  and  was  found  | 
by  the  learned  judge  to  be  the  author  of  his  own  misfortune,  it  j 
must  be  for  that  reason  that  he  was  held  not  to  come  within  j 
the  protection  of  the  statute.  i 

In  Taylor  v.  Hudson’s  Bay  Company,  50  B.C.R.  157,  [1935]  | 
2 W.W.R.  590,  it  was  held  in  a Court  of  first  instance  that  a | 
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waitress’s  helper  at  a lunch  counter  in  a department  store  was 
not  a domestic  servant. 

It  is  to  be  noted  that  in  two  of  the  cases  in  Ontario  which 
reached  the  Court  of  Appeal,  namely,  Buchanan  v.  LasJibrook, 
supra,  and  Duncan  v.  Norton-Palmer  Hotel  Co.  Ltd.,  supra,  the 
defendants  were  hotel  operators  and  in  all  probability  the  plain- 
tiffs were  residing  on  the  premises  and  were  also  performing 
services  which  tended  to  promote  the  personal  comfort,  con- 
venience or  luxury  of  the  owners  or  their  guests,  who  for  this 
purpose  became  part  of  the  master’s  residential  or  quasi- 
residential  establishment.  It  would  seem  to  me  that  the  question 
whether  s.  124  of  the  Act  extends  to  a person  engaged  in  the 
service  of  an  employer  in  connection  with  the  operation  of  a 
commercial  industry,  although  such  person  is  performing  serv- 
ices, the  nature  of  which  is  such  that  if  they  were  performed 
in  a household  or  domestic  establishment,  they  would  constitute 
him  a domestic  or  menial  servant,  so  as  to  exclude  him  from  the 
protection  of  Part  II  of  The  Workmen’s  Compensation  Act,  has 
not  yet  been  authoritatively  determined  in  Ontario  and  is  still 
an  open  question. 

I am  decidedly  of  the  opinion  that  the  terms  “domestic 
servant”  and  “menial  servant”,  taking  into  account  their  origin 
and  history  and  the  meaning  ascribed  to  them  for  so  long  a time, 
denote  hirelings  employed  in  service  in  and  about  the  house  and 
i household  affairs,  or  whose  business  it  is  to  assist  in  the  economy 
of  the  family,  and  to  extend  the  meaning  of  these  words  to  apply 
I to  persons  hired  in  the  service  of  a commercial  organization 
I where  they  are  far  removed  from  the  family  atmosphere,  in  my 
opinion,  would  do  gross  violence  to  the  language  used  in  the 
i section  under  consideration,  and  would  give  to  such  words  a 
; meaning  which  was  never  within  the  contemplation  of  the  Legis- 
I lature.  I am  bound  to  hold,  therefore,  that  the  plaintiff  is  not 
, a menial  servant  and  is  not  deprived  of  the  benefits  or  advan- 
i tages  conferred  upon  a workman  standing  in  the  same  relation- 
I ship  to  his  employer  as  does  the  plaintiff  by  The  Workman’s 
I Compensation  Act.  But  that  is  not  a termination  of  this  matter. 

I The  plaintiff’s  claim  against  the  defendant  rests  upon  his 
' assertion  that  a servant  of  the  defendant  was  guilty  of  negligence 
I which  caused  or  contributed  to  the  cause  of  his  injury,  damages, 
or  loss.  If  he  fails  to  establish  such  negligence  the  action  must 
ifail  because  the  test  must  surely  be  whether  or  not  the  plaintiff 
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could  succeed  in  a suit  against  his  fellow-employee  founded  upon 
the  same  facts.  The  same  test  would  be  applicable  to  a suit  * 
brought  by  the  employer  against  the  allegedly  negligent  fellow-  ; 
servant  of  the  plaintiff  for  indemnity;  vide  Lees  et  al.  v.  Dunker- 
ley  Brothers,  [1911]  A.C.  5.  ' 

It  is  elementary  that  three  ingredients  must  co-exist  before  i 
a cause  of  action  for  negligence  may  be  said  to  arise:  (a)  the  j 
existence  of  a legal  duty  to  take  care,  owed  by  the  defendant  ’ 
to  the  plaintiff;  (b)  the  breach  of  that  duty  by  the  failure  of 
the  defendant  to  take  such  care  as  a reasonable  man  would  i 
have  taken;  (c)  damages  suffered  by  the  plaintiff  as  a result 
of  the  breach,  or,  as  was  stated  by  Lord  Esher  in  Le  Lievre  and 
Dennes  v.  Goidd,  [1893]  1 Q.B.  491  at  497:  “A  man  is  entitled 
to  be  as  negligent  as  he  pleases  towards  the  whole  world  if  he 
owes  no  duty  to  them.” 

The  same  proposition  was  expressed  in  different  language 
by  Bowen  L.J.  in  Thomas  v.  Quartermaine  (1887),  18  Q.B.D. 
685  at  694:  “.  . . the  ideas  of  negligence  and  duty  are  strictly 
correlative,  and  there  is  no  such  thing  as  negligence  in  the  ab-  I 
stract,  negligence  is  simply  neglect  of  some  care  which  we  are  j 
bound  by  law  to  exercise  towards  somebody.”  j 

What,  one  is  prompted  to  ask,  was  the  duty  owing  by  the  I 
clerk  or  clerks  employed  in  the  bedding  department  of  the  de-  1 
fendant  company  to  the  plaintiff,  breach  of  which  occurred, 
constituting  negligence  that  proximately  caused  the  plaintiff’s 
injury  ? I can  find  nothing  in  the  evidence  to  establish  a relation-  \ 
ship  between  the  plaintiff  and  those  employees  of  the  defendant  I 
from  which  a special  duty  to  take  care  arises.  They  must  be 
taken  to  have  known  that  the  night  clean-up  man  would,  in  the  | 
ordinary  course  of  his  duties,  remove  all  waste  materials  from  j 
the  stock-room;  further,  that  a partially-emptied  bale  with  the  ; 
metal  straps  severed  had  frequently  been  left  on  the  floor  of  the  I 
stock-room  so  that  the  presence  of  such  things  should  reasonably 
be  anticipated  by  the  regular  night  porter  or  clean-up  man;  also 
that  loose  pieces  of  metal  straps  were  quite  commonly  left  on  ! 
the  floor  with  other  debris  and  waste  material  which  would  1, 
ordinarily  be  picked  up  and  removed  by  a person  serving  in  the  j 
capacity  in  which  the  plaintiff  was  employed.  These  are  quite  j 
ordinary  circumstances  and  the  operations  to  be  performed  were 
simple  in  nature.  These  co-employees  were  not  required,  in  my 
opinion,  to  guard  against  every  conceivable  result  of  their  actions. 
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nor  were  they  bound  to  take  extravagant  precautions.  They 
were  reasonably  entitled  to  assume  that  the  plaintiff,  with  the 
knowledge  which  he  possessed,  or  which,  having  regard  to  his 
experience,  he  ought  to  have  possessed,  would,  to  a reason- 
able extent,  take  care  to  look  out  for  himself  and  take 
proper  steps  to  avoid  known  risks.  What  is  set  up  in  the  plain- 
tiff’s allegations  against  his  fellow  servants  is  in  effect  a duty 
to  the  clean-up  man  to  clear  away  from  the  premises  coming 
within  his  sphere  of  duty  such  things  as  might,  in  the  absence 
of  proper  care  on  his  part  for  his  own  safety,  cause  him  damage. 
It  must  not  be  overlooked  that  the  plaintiff  was  injured  while 
picking  up  for  removal  something  which  it  was  his  duty  to  pick 
up  and  remove.  This  was  not  a complicated  or  a dangerous 
operation  in  the  light  of  the  knowledge  the  plaintiff  had  or  should 
have  had,  and  it  was  clearly  a task  which  could  have  been  per- 
formed without  danger  to  himself  if  he  had  exercised  the  degree 
of  care  for  his  own  safety  that  it  was  incumbent  upon  him  to 
exercise.  The  risk  involved  was  no  more  than  one  of  the  ordinary 
risks  incidental  to  his  employment. 

On  all  the  evidence  I must  hold  that  the  plaintiff  has  not 
made  out  a case  of  negligence  against  any  of  his  fellow-servants 
and  it  follows  logically  that  he  has  not  made  out  a case  against 
the  defendant.  In  the  view  I take  of  the  facts,  he  is  the  author 
of  his  own  misfortune  and  the  action  must  be  dismissed. 

I have  no  doubt  that  the  plaintiff,  who  prosecuted  this  action 
so  zealously  and  was  so  careful  to  establish  a foundation  in  the 
evidence  to  support  a claim  for  substantial  damages,  will  pursue 
his  remedy  in  another  forum,  and  it  is  advisable,  therefore,  that 
I should  deal  with  the  issue  of  damages  for  the  benefit  of  such 
other  tribunal. 

I have  already  described  the  injury  suffered  by  the  plaintiff. 
After  its  occurrence  he  was  taken  by  a fellow-worker  to  St. 
Joseph’s  Hospital,  where  his  wound  was  sutured  and  dressed.  A 
week  later  he  saw  Dr.  Hodgson,  who  is  retained  in  the  service 
of  the  defendant  company  at  the  hospital  which  is  maintained 
on  the  store  premises  for  first-aid  purposes,  and  the  doctor  re- 
moved the  sutures  and  dressed  the  wound.  Dr.  Hodgson  saw  him 
from  time  to  time  and  towards  the  end  of  November  1946  he 
recommended  that  the  plaintiff  return  to  work.  He  did  so  for 
several  days,  but  he  said  that  infection  again  set  in  and  he  was 
obliged  to  cease  working.  He  never  resumed  his  work  thereafter. 
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According  to  the  plaintiff’s  evidence  the  finger  became  badly  ^ 
swollen  and  an  abscess  formed  in  it.  He  became  alarmed  and  | 
consulted  his  own  physician,  Dr.  Lewin,  who  performed  some  j 
minor  surgery  on  the  finger  in  order  to  eliminate  an  ulcer  which  ; 
was  said  by  the  plaintiff  to  have  formed,  and  in  December  1946  | 
this  doctor  referred  the  plaintiff  to  Dr.  Appelle,  a specialist,  | 
who  later  gave  the  plaintiff  a prescription  which  was  designed  ! 
to  remove  the  ulcer,  but  while  it  was  successful  for  a time,  the  ! 
finger  again  became  badly  infected.  In  May  1947  and  again  in  l 
May  1948,  a skin  graft  was  attempted  but  without  success.  Even-  I 
tually,  in  April  1949,  Dr.  Appelle  amputated  the  finger  just  below  i 
the  knuckle.  The  plaintiff  complains  of  excruciating  pain  which  ! 
deprived  him  of  sleep,  made  him  extremely  nervous,  robbed  him  ! 
of  his  appetite  and  ran  his  general  health  down  to  such  an  ex-  j 
tent  that  his  weight  dropped  from  135  pounds  to  105  pounds.  He  i| 
complains  of  general  weakness  and  dizzy  spells  and  says  that  he  | 
was  wholly  unable  during  all  this  time,  and  is  still  wholly  unable, 
to  engage  in  any  gainful  employment. 

The  defendant  contends  that  for  many  years  before  this  injury  * 
was  sustained  by  the  plaintiff  his  left  index  finger  was  stiff  and  ! 
stuck  out  in  such  a manner  as  to  cause  annoyance  to  the  plain-  i 
tiff  and  to  interfere  with  the  proper  performance  of  his  work. 

On  this  point  the  defence  offered  the  testimony  of  Thomas  Nai- 
smith,  John  McPhee,  George  Washington,  Robert  Ross  and  James 
Mitchell.  These  witnesses  claimed  to  have  observed  the  rigid  i 
state  of  the  plaintiff’s  left  index  finger  and  some  of  them  dis-  ! 
cussed  it  with  him.  McPhee  said  that  the  plaintiff  told  him  that  i 
it  had  been  caused  by  a shrapnel  wound  in  the  first  world  war.  j 
The  witness  Mitchell  noticed  that  the  finger,  besides  being  stiff,  i 
was  “of  a nasty  colour”  (a  mixture  of  gray  and  black).  He  | 
was  referring  to  a period  before  the  plaintiff’s  accident.  Mitchell  | 
says  that  he  frequently  advised  the  plaintiff  to  have  the  finger  j 
removed  but  that  the  latter  replied  that  he  “hadn’t  the  nerve”.  | 

I accept  the  evidence  of  these  defence  witnesses  as  to  the  con- 
dition of  the  plaintiff’s  left  index  finger  for  some  years  prior 
to  the  accident.  I disbelieve  the  evidence  of  the  plaintiff,  of  his 
son  Herbert  George  Endersby,  of  his  sister  and  of  his  wife,  to 
the  contrary.  The  plaintiff’s  witnesses  Fred  Buesnel,  Herbert  j 
Mitchell,  John  H.  Maugham  and  Joseph  Sheppard,  who  also  gave 
evidence  directed  to  the  condition  of  the  plaintiff’s  left  index  j 
finger,  created  on  my  mind  the  impression  that  they  had  simply  I 
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not  observed  the  particular  condition  mentioned.  Their  evidence 
was  negative  in  character  and  quite  inconclusive  as  contrasted 
with  the  clear-cut  and  positive  testimony  of  the  defence  wit- 
nesses, to  which  I have  alluded.  I saw  the  stump  of  the  plain- 
tiff’s index  finger  while  ho  was  on  the  witness  stand  and  noticed 
that  it  was  perfectly  stiff  at  the  joint  below  the  knuckle.  The 
plaintiff  admitted  that  this  was  so  but,  of  course,  he  attributes 
the  stiffness  to  the  injury. 

As  I intimated  earlier  in  my  reasons  for  judgment,  the  plain- 
tiff attempted  to  erect  a foundation  for  a heavy  assessment  of 
damages,  and,  in  my  opinion,  presented  a most  extravagant,' 
if  not  outrageous,  claim.  He  built  up  his  background  as  a trainer, 
breeder  and  exhibitor  of  horses  and  show  horses.  He  also  men- 
tioned a riding  stable  which  he  commenced  to  operate  in  the 
year  1946  and  from  the  operation  of  which  he  expected  to  realize 
substantial  profits.  His  inability  to  carry  on  that  business  was 
attributed  by  him  to  the  fact  that,  being  left-handed,  he  could 
not  train  or  exhibit  horses  or  teach  the  riding  of  horses  without 
the  use  of  his  left  index  finger.  Robert  Ernest  Whitewood,  an 
expert  horseman  called  by  the  plaintiff  as  his  witness,  swore 
that  a stiff  index  finger  would  be  a greater  handicap  to  a trainer 
or  exhibitor  of  horses  or  to  a riding  teacher  than  the  stump  of 
an  amputated  index  finger  would  be,  as  the  former  would  always 
be  in  the  way.  If  I am  correct  in  my  conclusion  as  to  the  rigid 
state  of  the  plaintiff’s  index  finger  during  the  years  immediately 
preceding  this  accident,  then  this  portion  of  the  plaintiff’s  claim 
must  vanish  into  thin  air. 

It  should  be  mentioned  that,  notwithstanding  the  plaintiff’s 
claim  to  have  worked  for  several  horsemen  and  owners  and 
breeders  of  show  horses  whom  he  mentioned  in  the  course  of  his 
testimony,  and  although  he  was  asked  in  several  written  apr)H- 
cations  made  by  him  to  the  defendant  when  applying  for  em- 
ployment to  name  his  last  four  places  of  employment,  he  at  no 
time  indicated  that  he  had  ever  been  engaged  in  grooming  horses, 
training  them  or  teaching  pupils  to  ride  horses.  Ho  did  state 
that  he  had  been  employed  as  a i)ainter  at  a race-track,  as  a 
gardener,  and  as  a watchman,  and  that  he  had  looked  after- 
poultry. 

Notwithstanding  the  evidence  of  the  plaintiff  and  that  of  his 
wife  and  son,  I find  as  a fact  that  for  many  years  the  plaintiff 
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was  in  an  indifferent  state  of  health.  The  defendant’s  records  ^ 

show  that  on  two  or  three  occasions  he  ceased  working  for  the  j 

company,  assigning  ill-health  as  his  reason.  In  the  year  1929,  ! 

according  to  his  wife,  but  according  to  the  plaintiff  in  the  years  i 

1920  and  1921,  he  had  a long  sojourn  in  Christie  Street  Hospital  : 

where  he  was  treated  for  rheumatic  fever,  arthritis  and  other 
complications.  Mr.  John  McPhee,  the  assistant  foreman,  testified  | 

that  the  plaintiff  was  so  nervous  that  he  would  never  venture  to  ' 

approach  him  from  the  rear  because  he  was  so  easily  startled.  ‘ 

He  also  said  that  to  his  knowledge  the  plaintiff  was  subject  to  ; 

fainting  spells.  James  Mitchell,  the  defendant’s  night  super- 
visor, stated  that  the  plaintiff  was  an  extremely  nervous  man;  i 
that  on  several  occasions  he  had  picked  him  up  off  the  floor 
“in  a fainting  condition”.  He  stated  further:  “He  fainted  dozens  | 
of  times  while  on  duty  between  the  years  1942  and  1946  and  five  j 
weeks  before  his  accident  I had  to  send  a man  to  accompany 
the  plaintiff  to  the  bus  when  he  was  leaving  for  home.”  He  added 
that  the  defendant,  notwithstanding  the  plaintiff’s  condition  of 
health,  had  retained  him  in  its  employ  “by  reason  of  sympathy”.  ; 
All  this  evidence  convinces  me  that  the  plaintiff’s  general  con-  j 
dition,  and  the  generalized  weakness  of  which  he  now  complains,  I 
is  not  reasonably  attributable  to  the  injury  to  his  left  index  Anger. 

It  is  difficult  to  understand  why  the  amputation  of  this  Anger 
was  postponed  to  April  1949,  in  view  of  its  almost  useless  con- 
dition even  prior  to  the  date  when  this  injury  was  sustained. 
The  removal  of  the  finger  in  this  enlightened  day  and  age  did 
not  involve  a dangerous  operation,  even  to  a man  in  a delicate 
condition  of  health,  and,  to  my  mind,  it  was  unreasonable  on  the 
plaintiff’s  part  not  to  have  had  it  removed  much  earlier. 

I should  think  that  if  the  plaintiff  were  allowed  a total  dis- 
ability of  six  months  and  his  loss  of  earnings  was  fixed  at  $1,560 
at  the  rate  of  $30  per  week,  he  would  be  generously  provided  for 
in  that  aspect  of  claim.  In  all  the  circumstances  I would  be  dis- 
posed to  award  him  the  sum  of  $1,500  for  pain  and  suffering  and 
the  loss  of  a portion  of  his  left  index  finger,  together  with  the 
sum  of  $255.85  to  cover  his  hospitalization  and  medical  and  sur- 
gical expenses.  If  the  plaintiff  were  entitled  to  succeed  in  the 
action,  I would,  therefore,  award  him  a total  sum  of  $3,315.85. 

It  should  be  mentioned  that,  according  to  the  evidence  of  Dr. 
Lewin,  the  ulcer  in  the  plaintiff’s  left  index  finger  was  a trophic 
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ulcer.  It  developed  on  the  inner  aspect  of  the  finger.  The  doctor 
found  no  other  evidence  of  injury  except  an  old  scar  which  had 
existed  since  the  plaintiff’s  boyhood  days.  He  testified  that  a 
trophic  ulcer  might  be  caused  by  a blood  condition,  by  vitamin 
deficiency  or  malnutrition,  by  starvation,  by  malignant  disease  or 
by  various  blood  diseases.  I think  that  it  is  a fair  inference  from 
all  the  evidence  that  there  was  some  condition  from  which  the 
plaintiff  was  suffering,  quite  apart  from  the  stiffness  which  led 
to  the  formation  of  the  ulcer,  and  to  the  later  developments  which 
necessitated  the  amputation  of  the  finger.  I am  unable  to  say, 
however,  that  the  laceration  of  the  finger  was  not  a contributing 
factor,  and  it  is  for  that  reason  that  I have  fixed  the  general 
damages  of  the  plaintiff  at  the  sum  of  $1,500  as  hereinbefore  men- 
tioned. 

Whatever  feelings  of  regret  one  may  be  disposed  to  entertain 
in  finding  it  necessary  to  dismiss  this  workm,an‘s  action  such 
feelings  are  somewhat  assuaged  by  the  knowledge  that  the  de- 
fendant paid  to  the  plaintiff  his  wages  for  the  period  extending 
from  the  5th  September  1946,  to  the  28th  August  1948 — in  all, 
the  sum  of  $3,094.99  In  my  opinion  the  plaintiff  was  treated 
most  generously  by  his  employer. 

For  the  foregoing  reasons  I direct  that  judgment  be  entered 
dismissing  the  plaintiff’s  action,  with  costs,  if  demanded.  Are 
you  asking  for  costs,  Mr.  Phelan? 

Mr  Phelan:  Yes,  my  Lord,  and  I am  asking  your  Lordship 
if  you  are  taking  into  consideration,  as  an  offset  in  the  way  of 
damages  he  would  be  entitled  to,  the  amount  he  has  been  getting? 

His  Lordship:  Mr.  Phelan,  I am  not  awarding  damages. 

Mr,  Phelan:  No,  my  Lord,  but  you  are  assessing  them,  and 
the  Court  may 

His  Lordship:  But  I am  finding  that  if  the  plaintiff  were  en- 
titled to  recover,  he  would  be  entitled  to  recover  $3,315.85. 

Mr.  Phelan  : Of  which,  my  Lord,  he  has  recovered  $3,094.99, 

His  Lordship:  Quite  so.  If  he  were  entitled  to  recover,  the 
sum  of  $3,094.99  would  have  to  be  deducted  from  the  sum  I have 
fixed,  $3,315.85.  But,  since  I am  dismissing  the  action  I have 
1 gone  into  a discussion  of  the  damages  purely  with  a view  to  the 
‘ assistance  which  it  might  be  to  another  tribunal  if  the  case  were 
carried  farther,  but  I think  it  is  clear  that  that  allowance  will 
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have  to  be  made,  Mr.  Phelan.  There  is  no  question  in  my  mind  as  i 
to  that.  I 

Mr.  Phelan  ; Thank  you,  my  Lord.  | 

I 

Action  dismissed  with  costs.  | 

Solicitor  for  the  plaintiff:  Dan  S.  Denherg^  Toronto.  | 

Solicitors  Jor  the  defendant:  Phelan,  O'Brien  & Phelan  | 
Toronto.  1 


[McRUER  C.J.H.C.]  i 

j 

Chartered  Trust  and  Executor  Company  and  Cochenour-Willans  ! 

Gold  Mines  Limited  v.  Pagon  and  Indemnity  Insurance  Company  | 

of  North  America. 

Companies — Shares — Effect  of  Share  Certificate — Endorsement  in  Blank 
— Whether  Certificate  Negotiable — Loss  of  Certificate — Issue  of 
New  Certificate  on  Giving  of  Bond — Subsequent  Acceptance  of 
Original  Certificate  and  Issue  of  New  Certificates  in  Place  thereof — 
Liability  on  Bond.  | 

A share  certificate  is  only  evidence  of  title  to  the  shares  represented  ' 
by  the  certificate,  and  a certificate  endorsed  in  blank  by  the  regis- 
tered owner  is  not  a negotiable  instrument  in  the  sense  that  a person 
taking  it  for  value  without  notice  of  any  infirmity  in  title  will  have 
a right  to  hold  it  against  a prior  owner  who  never  intended  to  part  i 
with  it.  Delivery  of  such  a certificate  in  “street  form”  does  not  pass 
property  in  the  shares,  but  enables  the  holder  to  have  the  property 
transferred  to  his  name  without  risk  of  his  right  being  defeated  by 
another  person  deriving  title  from  the  registered  owner.  A good  title,  | 
however,  can  be  obtained  against  the  holder  of  such  a certificate  by 
another  person  into  whose  possession  it  comes  otherwise  than  by 
delivery  from  the  holder  only  if  the  original  holder  has  so  acted  as 
to  preclude  himself  from  setting  up  a claim.  The  Colonial  Bank  v. 
Cady  and  Williams:  The  London  Chartered  Bank  of  Australia  v. 
Cady  and  Williams  (1890),  15  App.  Cas.  267,  applied;  Fry  et  al.  v. 
Smellie  et  al.,  [1912]  3 K.B.  262,  referred  to. 

P,  who  had  bought  1,000  shares  of  stock  in  a company,  was  given  a |j 
certificate  endorsed  in  blank  by  the  registered  owner  of  the  shares.  1 
She  lost  this  certificate,  and  immediately  notified  both  the  registered  | 
owner  and  the  transfer  agent  for  the  company,  which  made  a “stop  j 
transfer”  notation  in  its  books.  Some  four  years  later  P applied  for 
a new  certificate  and  obtained  one  on  giving  a bond  to  indemnify  the  || 
company  and  its  transfer  agent  “against  any  and  all  loss,  costs  and 
expenses  of  whatsoever  kind  or  nature  by  reason  of  the  Obligee 
issuing  duplicate  of  the  above-described  document  . . . without  said 
document  being  presented  for  cancellation”.  Two  years  after  this  the  j 
original  certificate  was  presented  to  the  transfer  agent  and  by  over-  j 
sight  the  “stop  transfer”  was  not  discovered  before  the  transfer  had 
been  recorded  and  new  certificates  had  been  issued.  The  transfer 
agent  was  compelled  to  buy  1,000  shares  in  the  market  and  deliver  i 
them  to  the  company  for  cancellation,  and  sought  to  recover  the 
value  of  these  shares  under  the  bond. 

Held,  the  action  must  be  dismissed,  on  the  following  grounds: 

(1)  The  loss  suffered  by  the  plaintiffs  was  not  by  reason  of  issuing 
the  new  certificate  to  P,  but  by  reason  of  thereafter  accepting  and 
acting  upon  the  transfer  of  the  original  certificate,  and  this  was  not 
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within  the  terms  of  the  bond.  The  bond  should  not  be  read  as  in- 
demnifying against  all  loss  arising  out  of  the  transaction,  even  where 
it  was  caused  by  the  negligence  of  the  transfer  agent’s  officers  or 
servants. 

(2)  An  express  condition  of  the  bond  required  the  obligee  to  notify 
the  surety  immediately  of  “any  claim  of  ownership  or  interest  in  said 
original  document  made  by  any  individual,  firm  or  corporation”.  This 
required  a notification  when  the  claim  of  ownership  was  made,  and 
not  after  it  had  been  recognized  and  acted  upon.  Since  in  this  case 
no  notice  was  given  to  the  surety  until  after  the  original  certificate 
had  been  cancelled  and  new  certificates  had  been  issued  in  its  stead, 
there  had  been  a breach  of  the  condition. 

An  action  upon  a bond  of  indemnity. 

19th  June  1950.  The  action  was  tried  by  McRuer  C.J.H.C. 
without  a jury  at  Toronto. 

W.  B.  Reid,  for  the  plaintiffs. 

Gordon  N.  Shaver,  K.C.,  for  the  defendant  company. 

E.  L.  Weaver,  K.C.,  for  the  defendant  Pagon. 


I 


12th  July  1950.  McRuer  C.J.H.C.: — This  action  is  brought 
to  recover  the  sum  of  $3,200,  being  the  value  of  1,000  shares  in 
Cochenour-Willans  Gold  Mines  Limited  (hereinafter  called  “the 
plaintiff  company”)  purchased  by  its  co-plaintiff  on  the  16th 
July  1947,  said  to  represent  a loss  sustained  by  the  plaintiffs  and 
covered  by  a bond  of  indemnity  entered  into  by  the  defendants. 

The  defendant  Mrs.  Ina  M.  Pagon  (formerly  Sinclair)  was 
the  owner  of  1,000  shares  in  the  plaintiff  company  which  had 
been  purchased  about  the  1st  February  1941  through  one  Robin- 
son. A share  certificate,  no.  4419,  was  delivered  to  her,  which 
was  in  the  name  of  J.  R.  Stratton  & Company.  It  was  endorsed 
in  blank  and  signed  “J.  R.  Stratton  & Co.”  The  blank  endorse- 
ment read  as  follows: 

“For  Value  Received,  hereby  sell,  assign  and 

transfer  unto  

Please  print  or  typewrite  name  and  address  of  assignee 

Shares 

of  the  Captital  Stock  represented  by  the  within  Certificate,  and 
do  hereby  irrevocably  constitute  and  appoint 

Attorney, 

to  transfer  the  said  Stock  on  the  Books  of  the  within  named 
Company,  with  full  power  of  substitution  in  the  premises. 

Dated  19  ” 

The  certificate  stated  that  the  shares  were  “transferable  only 
on  the  books  of  the  Company  by  the  holder  hereof  in  person  or  by 
attorney  upon  surrender  of  this  certificate  properly  endorsed”. 
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On  the  10th  February  Mrs.  Pagon  went  down  town,  intending 
to  go  to  the  Chartered  Trust  and  Executor  Company  (to  which 
I shall  hereinafter  refer  as  “the  trust  company”),  which  was 
transfer  agent  for  its  co-plaintiff,  for  the  purpose  of  having  the 
shares  transferred  into  her  name.  She  says  that  she  had  them 
in  a purse  pinned  on  the  inside  of  her  fur  coat.  She  realized  that 
the  trust  company  would  be  closed  for  business  by  the  time  she 
had  arrived  at  the  front  of  the  City  Hall,  and  she  went  to  a 
theatre.  Shortly  after  leaving  the  theatre  she  discovered  that 
the  purse  and  certificate  were  gone.  On  the  11th  February  she 
notified  J.  R.  Stratton  & Company  that  she  had  lost  the  certifi- 
cate and  it  was  suggested  that  a “stop-order”  might  be  put  in. 
She  went  to  the  premises  of  the  trust  company  and  asked  to 
speak  to  Mr.  Soward,  who  was  in  charge  of  the  transfer  office, 
but  he  was  not  there  so  she  saw  another  gentleman  who  I assume 
was  a Mr.  Perry,  Mr.  Soward’s  assistant.  She  gave  him  the  serial 
number  of  the  lost  certificate  and  asked  that  a stop-order  be 
put  in. 

On  the  11th  February  Mr.  Soward  dictated  a memorandum 
for  Mr.  Perry  reading  as  follows: 

''Re\  Cochenour  Willans  Gold  Mines  Limited, 

“Kindly  place  a ‘Stop  Transfer’  against  certificate  No.  4419 
for  1000  shares  of  stock  of  the  above  Company  registered  in  the 
name  of  J.  R.  Stratton  & Company. 

“This  certificate  was  in  a purse  and  was  stolen  from  Mrs.  I. 
Sinclair,  340  Avenue  Road,  Toronto,  Ontario  . . . 

“I  understand  the  Toronto  Stock  Exchange  has  been  notified 
as  to  the  loss  of  this  certificate.” 

Mrs.  Pagon  in  her  evidence  stated  that  she  notified  the  stock 
exchange  of  the  loss  of  the  certificate  at  the  same  time  that  she 
notified  J.  R.  Stratton  & Company  and  the  trust  company. 

In  the  ledger  sheet  kept  for  the  plaintiff  company  in  the 
trust  company’s  books  an  entry  was  made  in  pen  and  ink  opposite 
certificate  no.  4419  as  follows:  “Stop  Transfer  J.  R.  Stratton 
& Co.  Feb.  11/41  V.P.”  These  initials  are  admitted  to  be  the 
initials  of  Mr.  Perry.  At  the  same  time  a red  mark  was  made 
opposite  certificate  no.  4419  in  the  account  of  J.  R.  Stratton  & 
Company.  At  the  present  time  this  account  has  inserted  in  it  a 
pink  slip  headed  “Stop  Transfer”,  the  name  of  J.  R.  Stratton  & 
Company  inserted,  and  certificate  no.  4419  and  1000  shares  typed 
in.  The  date  on  which  these  pink  slips  were  inserted  in  the  ledger 
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sheets  is  somewhat  obscure.  On  his  examination  for  discovery 
Mr.  Soward  said  this  one  was  placed  in  the  ledger  early  in  1945 
and  on  his  cross-examination  at  the  trial,  after  having  con- 
sidered the  matter,  he  said  the  pink  sheets  were  not  adopted 
until  after  the  transaction  giving  rise  to  this  action.  His  best 
recollection  was  that  they  were  adopted  some  time  in  1947.  I 
do  not  think  the  facts  concerning  the  insertion  of  this  pink  slip  in 
the  ledger  account  of  J.  R.  Stratton  & Company  are  of  great 
importance  in  this  case. 

On  the  11th  February  1941  J.  R.  Stratton  & Company  wrote  to 
the  trust  company  advising  them  that  their  client  had  reported 
certificate  no.  4419  as  stolen  and  asked  that  a stop  transfer 
be  placed  against  this  certificate. 

In  July  1945  Mrs.  Sinclair  applied  to  have  a new  certificate 
issued  in  her  name  to  replace  certificate  no.  4419.  The  matter 
was  taken  up  with  the  plaintiff  company  and  it  was  arranged 
that  a new  certificate  would  be  issued  if  Mrs.  Sinclair  posted 
an  indemnity  bond  with  the  trust  company.  At  that  time  the 
secretary  of  the  plaintiff  company  wrote  to  the  trust  company 
concurring  in  the  arrangement  to  issue  a new  certificate  upon 
a bond  being  posted  and  pointing  out  that  the  original  certificate 
was  in  the  name  of  J.  R.  Stratton  & Company  and  the  new  cer- 
tificate should  be  issued  in  that  name  and  a transfer  made  on 
the  books  of  the  company  to  Mrs.  Sinclair. 

Mrs.  Sinclair  accordingly  applied  to  her  co-defendant  for  an 
indemnity  bond.  At  that  time  a statutory  declaration  was  ob- 
tained from  James  Reginald  Stratton  stating  that  one  S.  E. 
Robinson  had  sold  the  shares  which  were  standing  in  the  name 
of  J.  R.  Stratton  & Company  to  Mrs.  Sinclair  and  that  the  cer- 
tificate was  endorsed  “in  street  form”.  The  declaration  went 
on  to  state  that  the  declarant  had  been  notified  that  the  certificate 
was  lost  and  that  a stop-order  had  been  placed  with  the  trust 
company  to  prevent  any  transfer  of  the  shares  in  the  event  that 
the  certificate  was  produced  by  third  parties;  that  the  certificate 
had  not  been  located  or  produced  for  transfer,  and  that  dividends 
had  been  promptly  remitted  to  Mrs.  Sinclair.  A further  statutory 
declaration  was  taken  from  Mrs.  Sinclair.  In  this  she  set  out  the 
particulars  of  how  she  had  purchased  the  certificate  and  hov 
she  had  lost  it  together  with  $46  in  cash  either  in  a restauranr  or 
on  Queen  or  Bay  Streets.  She  said  she  retraced  her  steps  and 
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made  inquiries  but  could  find  no  trace  of  it.  The  declaration  goes 
on  to  set  out  that  she  notified  the  trust  company  of  the  loss  of 
the  certificate  and  asked  them  to  stop  transfer  of  the  shares  in 
the  event  the  certificate  was  produced  by  a third  party. 

The  bond  was  issued  and  the  originals  of  these  declarations 
were  attached  to  the  bond  and  delivered  into  the  possession  of  the 
trust  company.  A notation  on  the  bond  indicates  that  it  was 
delivered  on  the  18th  July  1945,  and  that  a new  certificate  no. 
20068  was  issued  in  the  name  of  J.  R.  Stratton  & Company,  and 
the  evidence  shows  that  this  was  at  once  transferred  to  Mrs. 
Sinclair. 

On  or  about  the  5th  June  1947  certificate  no.  4419  was  pre- 
sented to  the  trust  company  for  transfer  by  a firm  known  as 
Harold  A.  Prescott  & Co.  (to  which  I shall  hereinafter  refer  as 
“Prescott”).  The  procedure  followed  in  the  transfer  office  at 
that  time  was  that  a clerk  should  examine  the  records  to  see 
if  any  stop-order  was  placed  against  the  certificate  and  if  no 
stop-order  was  placed  against  it  he  stamped  the  date  in  the 
upper  right  hand  corner.  On  this  certificate  the  date  of  5th 
June  1947  is  so  stamped.  The  original  certificate  was  then  taken 
to  Mr.  Soward,  who  placed  his  initials  on  it.  In  the  blank  pro- 
vided for  the  name  of  the  attorney  appointed  who  was  authorized 
to  transfer  the  shares  Mr.  Soward  stamped  the  names  “L.  W. 
McNeill  or  H.  G.  Soward”.  It  is  to  be  noted  in  this  case  that 
Mr.  Soward  was  at  that  time  assuming  to  act  as  attorney  for 
J.  R.  Stratton  & Company  to  transfer  the  shares  on  the  books 
of  the  company.  This  authorized  the  issue  of  new  certificates 
in  place  of  certificate  no.  4419.  Certificate  no.  26407  for  200 
shares  was  issued  to  William  J.  Eagleson,  28  Castlewood  Road, 
Toronto,  and  three  certificates  for  200  shares  each  and  two  for 
100  shares  each  to  Prescott.  These  certificates  were  nos.  26408- 
10  and  26411  and  264i2  respectively. 

The  new  certificates  were  delivered  before  it  was  called  to 
Mr.  Soward’s  attention  that  the  stop-order  had  been  placed 
against  certificate  no.  4419. 

On  the  12th  June  the  general  manager  of  the  trust  company 
wrote  to  the  defendant  company  advising  them  that  Prescott  had 
presented  the  allegedly  lost  certificate  for  transfer,  claiming  to 
be  the  owner.  The  letter  continues: 

“The  certificate  came  in  late  last  week  and  new  certificates 
were  prepared  and  delivered  to  Prescott  and  Company  before  the 
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fact  of  the  stop-order  on  the  transfer  was  discovered.  We  have 
placed  stop-orders  against  these  new  certificates.  This  letter  is, 
therefore,  to  advise  you  of  these  facts  and  that  we  may  be  claim- 
ing against  you  under  the  bond  for  the  value  of  1,000  shares.” 

A stop-order  was  accordingly  placed  against  the  certificates 
issued  to  Eagleson  and  Prescott. 

In  order  to  prevent  the  shares  of  the  plaintiff  company  being 
over-subscribed,  the  trust  company  purchased  1000  shares  on 
the  market  at  the  price  of  $3,200  for  the  purpose  of  cancellation 
and  so  advised  the  defendant  company  on  the  18th  June. 

On  the  10th  December  1947  the  stop-order  was  lifted  as 
against  the  shares  issued  to  Eagleson  and  Prescott.  It  does  not 
appear  that  either  Eagleson  or  anyone  formerly  connected  with 
Prescott  can  be  found  and  there  is  no  evidence  with  respect 
to  how  they  came  into  possession  of  certificate  no.  4419.  It 
is  an  admitted  fact  that  the  new  certificates  issued  to  Eagleson 
and  Prescott  were  issued  without  any  notification  to  the  defend- 
ants, as  fast  as  they  could  be  issued  in  the  ordinary  course  of 
business;  there  was  no  investigation  of  the  title  of  Prescott; 
there  was  no  transfer  from  the  defendant  Mrs.  Pagon  (formerly 
Sinclair) ; the  trust  company  was  fully  advised  of  the  circum- 
stances of  the  loss  and  if  there  was  an  agreement  to  put  a stop- 
order  on  the  books  of  the  trust  company  it  was  disregarded. 

The  specific  terms  of  the  bond  are  that  the  defendants  are 
bound  to  the  plaintiffs  in  an  aggregate  sum  of  money  sufficient 
to  indemnify  the  plaintiffs  in  case  of  default  under  the  con- 
ditions of  the  bond  as  therein  set  out.  The  defendant  Mrs. 
Pagon  entered  into  the  bond  as  principal  and  the  defendant 
company  as  surety.  They  were  jointly  and  severally  bound. 
The  condition  of  the  bond  reads  as  follows: 

“Whereas  the  Principal  represents  that  she  is  the  owner  of 
Certificate  No.  4419  representing  one  thousand  (1,000)  shares 
of  Cochenour  Willans  Gold  Mines  Limited,  capital  stock,  bearing 
date  December  9th,  1940,  and  the  Obligee  is  willing  to  issue 
duplicate  document  in  place  of  the  original,  or  pay  into,  or  credit 
the  Principal’s  account  with  the  value  thereof,  upon  being  in- 
demnified against  loss  by  reason  of  so  doing; 

“Now^  THEREFORE,  THE  CONDITION  OF  THIS  OBLIGATION  IS 
SUCH,  that  if  the  said  principal  shall  well  and  truly  indemnify 
and  keep  indemnified  the  said  Obligee  from  and  against  anv  anrt 
all  loss,  costs  and  expenses  of  whatsoever  kind  or  nature  by 
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reason  of  the  Obligee  issuing  duplicate  of  the  above-described 
document  or  paying  unto  or  crediting  the  account  of  the  prin- 
cipal with  the  value  thereof  without  said  document  being  pre- 
cented  for  cancellation  then  this  obligation  shall  be  null  and 
void,  otherwise  to  be  and  remain  in  full  force  and  effect.” 

Then  follow  the  following  conditions: 

“Provided,  however,  and  this  bond  is  executed  upon  the  fol- 
lowing express  conditions: 

“1.  That  the  surety  shall  be  liable  only  for  the  actual  financial 
loss  suffered  by  the  Obligee  by  reason  of  issuing  duplicate  of 
the  above-described  document  to  the  person  entitled  thereto  as 
shown  by  the  books  of  the  Obligee  or  paying  unto  or  crediting 
such  person’s  account  with  the  value  thereof  and  only  up  to  the 
amount  hereof. 

“2.  That  the  Obligee  shall  immediately  notify  the  Surety  of 
any  claim  of  ownership  or  interest  in  said  original  document 
made  by  any  individual,  firm  or  corporation.”  (The  italics  are 
mine.) 

The  by-laws  of  the  plaintiff  company  provide  that  the  shares 
shall  be  transferred  on  the  books  of  the  company  by  the  holder 
thereof  in  person  or  by  his  attorney  or  lawful  successor  upon 
the  surrender  and  cancellation  of  certificates  for  a like  number 
of  shares,  etc.  They  further  provide:  “Shares  may  also  be  trans- 
ferred on  the  books  of  the  Company  by  instrument  of  transfer 
signed  by  the  transferor  and  transferee  in  form  usual  and  common 
where  a certificate  is  presented  for  transfer  provided  the  Com- 
pany or  its  agents  shall  be  satisfied  as  to  the  legal  sufficiency 
thereof.” 

Four  points  arise  for  consideration  in  this  case: 

(1)  What  was  the  legal  effect  of  the  endorsement  by  J.  R. 
Stratton  & Company  of  certificate  no.  4419  in  blank,  and  delivery 
thereof  to  Mrs.  Sinclair? 

(2)  Could  H.  G.  So  ward  constitute  himself  an  attorney  for 
J.  R.  Stratton  & Company  or  its  successors  in  title  to  transfer 
the  shares  on  the  books  of  the  company  after  he  had  been 
notified  that  the  share  certificate  had  been  lost  or  stolen? 

(3)  Did  the  plaintiffs  suffer  any  financial  loss  within  the 
terms  of  the  bond  by  reason  of  issuing  the  duplicate  certificate 
to  Mrs.  Sinclair  without  the  original  certificate  being  presented 
for  cancellation? 
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(4)  Have  the  terms  of  condition  2 of  the  bond  been  complied 
with? 

I shall  deal  with  each  of  these  points  in  order. 

The  share  certificate  as  it  came  into  the  hands  of  Mirs. 
Sinclair  was  in  what  is  commonly  known  as  “street  form”.  No 
evidence  was  given  as  to  the  custom  of  brokers  in  Ontario  but 
for  the  purpose  of  considering  this  matter  I will  deal  with  it  on 
the  basis  of  the  well-known  custom. 

Share  certificates  are  only  indicia  of  title  to  the  property 
in  the  shares  represented  thereby.  The  effect  of  the  delivery 
of  a certificate  endorsed  in  blank  is  well  settled  by  The  Colonial 
Bank  v.  Cady  and  Williams',  The  London  Chartered  Bank  of 
Australia  v.  Cady  and  Williams  (1890),  15  App.  Cas.  267.  It 
does  not  pass  the  property  in  the  shares  but  a title,  legal  and 
equitable,  which  will  enable  the  holder  to  vest  himself  with  the 
shares  without  risk  of  his  right  being  defeated  by  any  other 
person  deriving  title  from  the  registered  owner:  per  Lord 
Watson  at  p.  278.  The  person  to  whom  it  is  delivered  can  effec- 
tively transfer  his  interest  by  handing  the  certificate  to  another 
and  the  document  may  thus  pass  from  hand  to  hand  until  it 
comes  into  the  possession  of  a holder  who  thinks  fit  to  insert 
his  own  name  as  transferee  and  to  present  the  certificate  to 
the  company  for  the  purpose  of  having  his  name  entered  in  the 
register  of  shareholders  and  obtaining  a new  certificate  in  his 
own  favour:  per  Lord  Watson  at  p.  277.  Such  a certificate  is  not 
a negotiable  instrument  in  the  sense  that  a person  taking  it  for 
value  without  notice  of  any  infirmity  in  the  title  will  have  a right 
to  hold  it  against  a prior  owner  who  never  intended  to  part  with  it. 
The  mere  delivery  of  it  with  the  endorsed  blank  transfer  and 
power  of  attorney  signed,  irrespective  of  any  act  or  intent  on  the 
part  of  the  owner  of  the  shares,  is  not  of  itself  sufficient  to  pass 
the  title  to  the  shares.  If  the  certificate  for  shares  had  been 
delivered  by  Mrs.  Sinclair  or  with  her  authority,  with  intent  to 
transfer  them,  such  delivery  would  have  been  sufficient  for  the 
purpose.  But  if  she  had  no  intent  to  transfer  them  a good  title 
could  be  obtained  as  against  her  only  if  she  had  so  acted  as  to 
preclude  herself  from  setting  up  a claim  to  them;  in  stating  this 
I have  merely  transposed  the  language  of  Lord  Herschell  in 
The  Colonial  Bank  v.  Cady  and  Williams,  supra,  and  applied  it 
to  the  facts  of  this  case. 
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A question  arises  when  the  owner  of  the  shares  has  authorized  ^ 
such  dealing  with  them  as  is  corroborated  by  possession  of  the  i 

indicia  of  title.  If  no  authority  at  all  has  in  fact  been  given  it  i 

is  quite  immaterial  whether  one  subsequently  purchasing  or 
lending  money  thereon  inquires  and  is  given  an  untrue  answer, 
or  does  not  inquire  at  all;  in  either  case  he  loses  his  money:  I 

Fry  et  al.  v.  Smellie  et  al.,  [1912]  3 K.B.  282,  per  Farwell  L.J.  | 
at  p.  294.  I 

Mrs.  Sinclair  did  not  deliver  the  certificate  to  anyone,  nor  i 
did  she  part  with  possession  of  it  under  circumstances  that  j 
would  lead  any  subsequent  purchaser  for  value  to  believe  he 
was  taking  a good  title  to  it.  She  at  no  time  intended  to  part  with 
her  interest  in  the  shares,  nor  did  she  do  anything  or  omit  to 
do  anything  that  would  lead  others  to  believe  she  had.  The 
principle  of  estoppel  as  laid  down  in  The  Colonial  Bank  v.  Cady  1 
and  Wiliams,  supra,  cannot  be  applied  against  her.  On  the  con-  | 
trary,  she  was  guilty  of  no  negligence.  She  notified  the  registered  j 
owner  promptly  and  notified  the  transfer  agent,  the  trust  com- 
pany, and  took  pains  to  satisfy  herself  that  an  entry  had  been  I 
made  in  the  books  of  the  trust  company  that  would  put  the  j 
trust  company  on  its  guard  in  case  anyone  attempted  to  acquire  i 
title  to  the  shares  without  notice  to  her  or  the  registered  owner. 

On  these  facts  I find  that  Prescott  had  no  title  to  the  shares  in 
the  plaintiff  company  and  the  trust  company  acted  without 
authority  of  the  owner  in  accepting  share  certificate  no.  4419 
for  transfer  and  issuing  new  certificates  in  its  place. 

j 

Under  these  circumstances  I cannot  see  on  what  legal  i 
authority  Mr.  Soward  acted  in  constituting  himself  the  attorney  j 
for  J.  R.  Stratton  & Company  by  filling  in  his  name  in  the  blank  j 
provided  for  that  purpose  on  the  share  certificate  so  as  to  enable  i 
him  to  transfer  the  shares  on  the  books  of  the  company.  He  j 
knew  (although  he  had  forgotten)  that  all  right  to  act  on  the  | 
power  of  attorney  had  been  revoked.  It  is  true  that  the  form  j 
says:  “and  do  hereby  irrevocably  constitute  and  appoint  ...”  | 
but  I think  the  word  “irrevocably”  contemplates  either  someone  j 
whose  name  has  been  properly  filled  in  in  the  blank  provided  j 
for  that  purpose  or  someone  who  by  the  custom  of  brokers  is  || 
entitled  to  insert  his  name  therein,  and  thereby  become  donee  S 
of  the  power.  In  my  view  it  does  not  contemplate  that  one  who  | 
has  notice  that  no  one  by  the  custom  of  brokers  has  the  right  |j 
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to  act  on  the  transfer  in  blank,  can  create  himself  donee  of  the 
power  and  effect  a legal  transfer  of  the  shares. 

The  conclusion  I have  come  to  on  the  first  two  points  con- 
vinces me  that  the  plaintiffs  have  suffered  no  financial  loss  within 
the  terms  of  the  bond.  The  bond  recites  that  the  principal 
represents  that  she  is  the  owner  of  certificate  no.  4419.  This 
has  been  established  by  evidence  to  be  true.  The  recital  goes  on 
to  state  that  the  obligee  is  willing  to  issue  a duplicate  certificate 
upon  being  indemnified  “from  and  against  any  and  all  loss  . . . 
by  reason  of  the  Obligee  issuing  duplicate  of  the  above-described 
document  . . . without  said  document  being  presented  for  can- 
cellation”. 

In  my  view  this  is  a bond  of  indemnification  against  loss 
sustained  by  reason  of  having  issued  the  duplicate  certificate  to 
Mrs.  Sinclair  and  the  original  being  lawfully  presented  for  trans- 
fer by  someone  who  had  a right  to  have  the  shares  transferred 
to  the  holder’s  name.  This  view  is  strengthened  by  a reading 
of  the  first  condition  of  the  bond.  The  surety  is  only  bound  to 
make  good  actual  financial  loss  suffered  “by  reason  of  issuing 
duplicate  of  the  above-described  document  to  the  person  entitled 
thereto  as  shown  by  the  books  of  the  Obligee”. 

I The  loss  the  plaintiffs  have  suffered  is  not  by  reason  of 
issuing  the  duplicate  certificate  to  Mrs.  Sinclair  but  by  reason 
of  accepting  the  original  for  transfer  and  issuing  new  certificates 
to  those  who  were  not  entitled  thereto  as  shown  by  the  books  of 
the  company.  The  books  of  the  transfer  agent  of  the  company 
recorded  the  stop-order. 

It  has  been  established  in  evidence  that  Mrs  Sinclair 
was  the  only  person  entitled  to  be  recognized  as  owner 
of  the  shares.  Counsel  for  the  plaintiffs,  however,  argues 
that  this  bond  should  be  read  as  a bond  indemnifying  the 
plaintiff  against  all  loss  arising  out  of  the  transaction,  even 
though  the  loss  arises  out  of  the  negligence  of  their  servants 
or  agents  in  accepting  the  lost  certificate  for  transfer  and  issuing 
shares  to  those  who  had  no  legal  right  thereto.  To  accept  such 
a view  would,  in  my  opinion,  be  to  do  violence  to  the  terms  of 
the  bond  and  to  transform  it  into  an  insurance  policy  against 
the  negligence  of  the  plaintiff’s  servants.  I think  it  was  a bond 
indemnifying  the  plaintiffs  against  loss  arising  out  of  the  issue 
of  the  duplicate  certificate  to  Mrs.  Sinclair  and  nothing  more. 
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If  the  original  certificate  had  been  presented  by  one  who  could 
establish  himself  as  the  real  owner  of  the  shares  the  defendants 
would  have  been  liable  to  pay  according  to  the  terms  of  the 
bond;  if  not,  they  are  liable  for  nothing. 

That  brings  me  to  the  importance  of  condition  2 of  the  bond. 
This  condition  is  that  the  trust  company  was  burdened  with  the 
obligation  to  notify  the  surety  immediately  of  any  “claim  of 
ownership  or  interest  in  said  original  document  made  by  any 
individual,  firm  or  corporation”.  It  was  argued  on  behalf  of 
the  plaintiffs  that  “immediately”  meant  as  soon  as  the  officers 
or  servants  of  the  trust  company  discovered  that  a mistake 
had  been  made  or  within  a reasonable  time  after  the  certificate 
was  presented  for  transfer.  The  interpretation  I put  on  this 
condition  is  that  it  was  the  duty  of  the  trust  company  to  notify 
the  surety  upon  the  claim  of  ownership  being  made;  not  after 
it  had  been  recognized  and  acted  upon.  Had  this  been  done  the 
defendants  or  either  of  them  might  have  at  once  applied  to  the 
Courts  for  an  injunction  restraining  Prescott  from  dealing  with 
or  exercising  any  rights  to,  or  ownership  over,  the  shares  repre- 
sented by  the  certificate,  or,  in  the  alternative,  Mrs.  Pagon  might 
have  lodged  a caveat  under  s.  61(2)  of  The  Companies  Act, 
R.S.O.  1937,  c.  251.  In  either  case  the  defendants  would  have 
suffered  no  loss. 

My  conclusion  is  that  the  action  fails  on  two  grounds:  (1) 
The  plaintiffs  have  suffered  no  loss  by  reason  of  the  issue  of 
the  duplicate  certificate  to  Mrs.  Sinclair.  The  loss  suffered  was 
by  reason  of  the  negligent  acceptance  of  the  original  certificate 
from  one  who  had  no  title  to  it.  This  was  not  a loss  covered  by 
the  bond.  (2)  The  trust  company  failed  to  comply  with  con- 
dition 2 of  the  bond  which  enured  to  the  benefit  of  both 
defendants. 

I do  not  wish  anything  I have  said  to  be  taken  as  a reflection 
on  Mr.  Soward.  He  gave  his  evidence  in  an  admirably  straight- 
forward manner  and  presented  everything  within  his  knowledge 
for  the  consideration  of  the  Court.  He  was  led  astray  by  the 
failure  of  someone  performing  some  clerical  duties  on  the  staff 
of  the  trust  company.  The  loss  through  this  failure  must  be 
borne  by  the  plaintiffs,  not  by  the  defendants. 

The  action  will  be  dismissed  with  costs. 


Action  dismissed  with  costs. 
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Solicitors  for  the  plaintiffs:  Osier,  Hoskin  d Harcourty 
Toronto. 

Solicitors  for  the  defendant  company : Shaver,  Paulin  d 
Branscombe,  Toronto. 

Solicitors  for  the  defendant  Pagon:  Hossack,  Wilson  d 
Weaver,  Toronto. 


[LeBEL  j.] 

Foster  v*  Royal  Trust  Company, 

Contracts — Specific  Performance — Agreement  to  Make  Will — No  Note  or 
Memorandum  in  Writing — Part  Performance — Whether  Performance 
unequivocally  Referable  to  Alleged  Agreement — The  Statute  of 
Frauds,  R.S.O.  1937,  c.  146,  s.  4 — Corroboration  of  Plaintiff’s  Evidence 
— The  Evidence  Act,  R.S.O.  1937,  c.  119,  s.  11. 

Wills — Agreement  to  Make  Will — Specific  Performance  Ordered  against 
Administrator — Conduct  of  Parties — Part  Performance — Corrobora- 
tion— The  Statute  of  Frauds,  R.S.O.  1937,  c.  146,  s.  4 — The  Evidence 
Act,  R.S.O.  1937,  c.  119,  s.  11. 

Where  an  action  is  brought  for  specific  performance  of  an  agreement 
to  make  a will  in  the  plaintiffs  favour,  the  sarrie  strictness  of  proof 
is  not  required  where  the  deceased  died  intestate  as  is  necessary 
where  there  is  an  executed  will  in  favour  of  others.  In  the  latter 
case  the  rule  is  that  the  alleged  agreement  must  be  supported  by 
evidence  leaving  in  the  mind  of  the  Court  as  little  doubt  as  if  a 
properly  executed  will  had  been  drawn  in  the  plaintiffs  favour. 
Cross  V.  Cleary  et  al.  (1898),  29  O.R.  542,  referred  to.  This  rule  does 
not  apply  where  the  deceased  made  no  will. 

The  doctrine  of  part  performance,  removing  a contract  from  the  opera- 
tion of  s.  4 of  The  Statute  of  Frauds,  is  not  limited  to  contracts  for 
the  sale  of  land,  but  applies  in  all  cases  where  a Court  of  equity 
would  entertain  a suit  for  specific  performance  if  the  alleged  agree- 
ment were  in  writing.  Smith  v.  Curry  et  al.  (1918),  29  Man.  R.  97; 
McManus  v.  Cooke  (1887),  35  Ch.  D.  681;  Hurst  v.  Picture  Theatres, 
Limited,  [1915]  1 K.B.  1,  referred  to. 

The  rule,  as  laid  down  in  Maddison  v.  Alderson  (1883),  8 App.  Cas.  467, 
that  the  plaintiff’s  acts,  to  make  the  doctrine  of  part  performance 
applicable,  must  be  unequivocally  referable  to  some  such  agreement 
as  is  alleged,  does  not  mean  that  the  acts  must  be  in  themselves 
indicative  of  the  agreement,  but  merely  that  upon  the  whole  evidence 
the  Court  must  be  perfectly  satisfied  that  the  acts  are  referable  to 
the  contract  of  which  they  are  said  to  be  part  performance,  and  to 
nothing  else.  Wilson  v.  Cameron  (1914),  30  O.L.R.  486;  Jennings  v. 
Robertson  (1852),  3 Gr.  513,  applied. 

It  is  not  essential,  under  s.  11  of  The  Evidence  Act,  that  the  plaintiff’s 
evidence  should  be  corroborated  in  every  detail;  it  is  sufficient  if  there 
is  substantial  corroboration  of  that  evidence  sufficient  to  confirm  the 
credit  of  the  interested  party.  Re  Gould;  Ex  parte  Garvey,  [1940]  O.R. 
250  at  255,  applied. 

An  action  for  specific  performance  or  alternative  relief. 

18th  April  1950.  The  action  was  tried  by  LeBel  J.  without 
a jury  at  Guelph. 
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C.  L.  McKinnon,  for  the  plaintiff. 

Wilfred  Judson,  K.C.,  and  J.  M.  Kearns,  K.C.,  for  the  defend- 
ant. 

19th  July  1950.  LeBel  J.: — This  action  is  against  the 
defendant  as  administrator  of  the  estate  of  Minnie  Hollowell, 
deceased,  for  specific  performance  of  an  alleged  oral  agreement 
between  the  plaintiff,  the  deceased,  and  her  husband,  Dewitt  C. 
Hollowell,  also  deceased.  In  the  alternative  the  plaintiff  claims 
$20,000  damages  for  breach  of  the  alleged  agreement,  and,  in 
the  further  alternative,  the  same  amount  upon  a quantum 
meruit.  The  agreement  alleged  by  the  plaintiff  is  framed  in 
this  way  in  para.  7 of  her  statement  of  claim: 

“During  their  respective  lifetimes  the  said  Dewitt  C.  Hollo- 
well and  Minnie  Hollowell  covenanted  and  agreed  with  the 
Plaintiff  that  if  she  would  render  to  them  and  the  survivor  of 
them  the  aforesaid  housekeeping,  nursing,  caretaking  and  other 
services  that  the  survivor  of  them  would  devise  and  bequeath 
to  the  Plaintiff  the  whole  of  his  or  her  estate,  it  being  agreed 
that  whoever  of  them  should  die  first  should  devise  and  bequeath 
his  or  her  whole  estate  to  the  survivor  and  such  survivor 
would  devise  and  bequeath  the  whole  of  his  or  her  estate  to 
the  Plaintiff.” 

No  evidence  was  called  by  the  defendant.  The  agreement 
is  denied,  however,  and  reliance  is  placed  upon  the  usual  stat- 
utory defences  to  an  action  of  this  kind,  namely.  The  Statute 
of  Frauds,  R.S.O.  1937,  c.  146,  s.  4;  The  Evidence  Act,  R.S.O. 
1937,  c.  119,  s.  11,  and  The  Limitations  Act,  R.S.O.  1937,  c.  118, 
ss.  48  and  49. 

A good  many  authorities  were  cited  by  counsel  in  the  course 
of  their  arguments.  I have  read  them,  as  well  as  some  others, 
and  have  concluded  that  they  all  seem  to  turn  pretty  well  on 
their  particular  states  of  fact.  The  facts  of  the  present  case, 
which  are  undisputed,  are  thus  of  fundamental  importance,  and 
it  seems  necessary  to  review  them  carefully.  Before  doing  so 
I should  intimate,  as  I do,  that  I was  much  impressed  by  the 
plaintiff’s  palpable  honesty  and  candour.  I accept  her  testimony 
without  any  reservation.  I am  convinced,  too,  that  her  witnesses 
spoke  the  truth. 

Ivy  Foster,  the  plaintiff,  is  a married  woman.  She  is  46 
years  old.  She  has  a son,  Neil,  aged  4%  years.  Her  husband 
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became  mentally  ill  some  years  ago  and  is  unable  to  work. 
The  family  lives  in  Guelph. 

Minnie  Hollowell  died  a widow  and  intestate  in  May  1948, 
at  the  age  of  81  years.  She  and  her  late  husband  had  resided 
in  Toronto  for  many  years.  He  died  there  in  1926.  For  a period 
of  some  9 years  prior  to  her  death,  she  lived  with  the  plaintiff 
in  Guelph.  Her  husband  left  her  an  estate  valued  at  almost 
$15,000,  including  the  family  home  in  Toronto,  said  to  be  worth 
$2,600;  the  difference  represented  the  value  of  some  bonds.  She 
had  no  property  of  her  own  until  after  her  husband’s  decease. 
At  the  time  of  her  death  her  estate  had  grown  to  a value  of 
over  $23,000,  consisting  of  slightly  over  $2,000  in  cash  and  over 
$21,000  in  bonds. 

In  1913  the  plaintiff,  whose  maiden  name  was  Mulley,  and 
who  was  then  9 years  of  age,  lived  in  London,  England,  with 
her  father,  her  stepmother  and  her  sister.  Mrs.  Hollowell,  who 
was  at  the  time  a spinster  named  Purcell,  proposed  to  make  a 
trip  to  this  country.  She  asked  Mr.  Mulley  to  allow  the  plaintiff 
to  accompany  her  and  he  agreed,  apparently  on  condition  that 
Miss  Purcell  bring  his  daughter  back  to  her  home  in  England 
within  six  months.  Miss  Purcell  and  the  plaintiff  then  came  to 
Toronto,  and  if  the  former  ever  intended  to  abide  by  the  under- 
taking she  gave  Mr.  Mulley,  she  failed  to  do  so.  Shortly  after 
arriving  in  Toronto  Miss  Purcell  became  the  late  Mr.  Hollowell’s 
housekeeper,  and  afterwards,  in  1915,  his  wife. 

Until  his  decease  in  1926  Mr.  Hollowell  was  employed  as  the 
janitor  of  a large  public  school  in  Toronto.  At  first  the  plain- 
tiff attended  that  school  as  a pupil,  and  before  and  after  school 
hours  she  assisted  Mr.  Hollowell  and  his  wife  with  the  work  at 
the  school.  When  the  plaintiff  attained  the  age  of  13  years,  in 
1918  or  thereabouts,  she  was  taken  out  of  school  and  her  formal 
education  ceased,  but  she  continued  to  work  at  the  school.  At 
that  time  Mrs.  Hollowell  stopped  working  there;  she  now  con- 
fined herself  to  her  household  duties,  in  which  she  was  assisted 
by  the  plaintiff. 

Mr.  Hollowell  was  in  poor  health  during  the  last  few  years 
of  his  life,  and  as  a result  of  the  care  his  wife  was  obliged  to 
give  him  she  appears  to  have  become  run  down  physically. 
Upon  the  evidence  it  would  seem  that  she  never  fully  recovered 
her  strength  afterwards.  After  Mr.  Hollowell  died  the  plaintiff 
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stayed  on  with  Mrs.  Hollowell.  She  acted  as  her  housekeeper, 
as  companion  and  as  nurse  for  her.  From  1926  to  1939  she 
devoted  her  full  time  to  this  service,  except  for  one  day  a week 
when  she  worked  in  a neighbouring  chain  store.  For  this  out- 
side work  her  employer  paid  her  $3  per  week,  with  which  she 
bought  her  clothes.  From,  the  time  she  was  18  years  of  age 
until  1939  the  Hollowells  paid  her  $1  per  week. 

Some  time  after  her  husband’s  decease  Mrs.  Hollowell  was 
advised  to  spend  her  winters  in  Florida  because  of  the  state  of 
her  health.  This  she  did  for  seven  winters,  and  the  plaintiff 
always  accompanied  her  there.  Mrs.  Hollowell  rented  a house 
on  each  occasion  and  the  plaintiff  continued  in  her  service  in 
the  same  way  as  she  had  done  in  Toronto. 

In  1939  the  plaintiff  married  and  moved  to  Guelph.  Mrs. 
Hollowell  did  not  object  to  the  marriage,  but  within  a matter  of 
weeks  she  discovered  that  she  could  not  manage  alone.  She 
then  sold  her  Toronto  house  and  went  to  reside  with  the  plaintiff 
and  her  husband  in  Guelph,  and  continued  to  reside  with  them 
there  until  her  decease. 

During  this  interval  of  some  nine  years  Mrs.  Hollowell  paid 
the  plaintiff  $6  per  week,  which  the  plaintiff  said  was  on  ac- 
count of  the  old  lady’s  food.  The  only  other  money  the  plaintiff 
received  was  the  proceeds  of  a small  disability  pension  payable 
to  her  husband  and  what  little  she  was  able  to  earn  by  sewing; 
it  is  clear  that  she  was  able  to  manage  only  with  difficulty. 
During  this  period  Mrs.  Hollowell’s  health  was  becoming  pro- 
gressively worse.  She  was  diabetic  and  living  on  a strict  diet, 
and  she  had  to  be  continually  nursed  and  cared  for  by  the 
plaintiff. 

In  the  early  ’20’s  Mrs.  Hollowell  had  returned  to  England 
to  visit  her  mother.  In  1924  or  1925  her  mother  died,  after  which, 
the  plaintiff  said,  Mrs.  Hollowell  made  a remark  to  the  effect  that 
she  now  had  no  one  left  and  did  not  intend  to  visit  England 
again.  Mrs.  Hollowell,  so  the  plaintiff  also  testified,  said  that 
her  mother  had  some  sisters  living  in  England.  Whether  these 
aunts  of  Mrs.  Hollowell  were  married  with  children  at  that  time, 
or  when  they  died,  the  evidence  does  not  disclose.  However, 
since  Mrs.  Hollowell  was  81  years  of  age  when  she  died,  her 
aunts  must  have  predeceased  her.  The  plaintiff  also  swore  that 
Mrs.  Hollowell  had  never  corresponded  with  these  relatives. 
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The  plaintiff  said  that  Mrs.  Hollowell  had  long  promised  her 
a trip  back  home  to  England,  and  in  1929  the  promise  was  ful- 
filled. Mrs.  Hollowell  bought  her  a return  ticket  and  some  clothes 
and  the  plaintiff  was  absent  at  that  time  for  some  few  months. 
Except  for  that  short  period  and  for  the  fe^^'  ^^■eeks  during 
which  Mrs.  Hollowell  stayed  on  in  Toronto  to  sell  her  house, 
the  plaintiff  was  constantly  at  her  side  and  at  her  service.  That 
the  plaintiff  worked  hard  and  for  long  hours  during  these  35 
years  in  the  interests  of  the  Hollowells,  and  especially  of  Mrs. 
Hollowell,  and  that  she  thus  assisted  in  the  accumulation  of 
their  fortune,  is  beyond  controvei'sy  upon  the  evidence.  If  the 
agreement  was  as  the  plaintiff  alleges,  there  is  no  doubt  in  my 
opinion  that  she  performed  her  part  to  the  letter. 

Against  the  background  of  the  case  which  I have  outlined, 
I propose  now  to  deal  with  the  facts  concerning  the  alleged 
oral  agreement.  Before  so  doing  I should  perhaps  pause  to  say 
that  the  circumstances  I have  dealt  \^1th  so  far  distinguish 
the  present  case  from  one  like  Cross  v.  Clear i/  ct  al.  (1898), 
29  O.R.  542,  and  other  similar  cases.  In  those  cases  there  had 
been  an  attempt  to  set  up  an  oral  agreement  against  an  executed 
will  in  favour  of  others.  The  rule  in  such  circumstances  seems 
to  be  that  in  order  to  displace  the  proved  will  the  agreement 
asserted  by  the  plaintiff  must  be  supported  by  evidence  leaving 
upon  the  mind  of  the  Court  as  little  doubt  as  if  a properly 
executed  will  had  been  drawn  in  the  plaintiff’s  favour.  Here, 
of  course,  Mrs.  Hollowell  made  no  will  in  favour  of  others  and 
that  principle  does  not  apply. 

The  exact  time  when  the  alleged  oral  agreement  was  made 
is  not  clear  in  evidence,  but  the  plaintiff  said  it  was  while  she 
and  Mrs.  Hollowell  were  working  at  the  school,  that  is,  before 
1926,  the  year  of  Mr.  Hollowell’s  decease.  She  testified  that  in 
the  presence  of  his  wife  Mr.  Hollowell  had  said  to  her,  “If  you 
stick  with  us  you  will  have  what  is  left’’,  and  she  said  that 
words  to  the  same  effect  were  uttered  by  him  on  subsequent 
occasions.  That,  she  swore,  constituted  the  agreement.  She  also 
described  what  took  place  at  different  times,  in  these  words: 
“Well,  we  would  get  the  bank  books  out  and  we  were  going 
over  things  and  talking  about  finances.  Nothing  was  kept  from 
me.  I was  like  their  daughter.  He  would  say,  ‘That  is  a nice 
lot  of  money,  isn’t  it?  Well,  whoever  is  left  of  us  it  will  be  all 
right  . . . whichever  is  left  it  will  be  all  right.’  ...  If  they 
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were  buying  bonds  or  had  the  bank  books  out,  we  would  do  it 
together.” 

The  plaintiff  also  said  that  before  Mrs.  Hollowell  had  given 
her  the  trip  to  England  in  1929  she  had  asked  her  if  she  “was 
going  to  return  to  stick  with  her  like  her  husband  had  men- 
tioned”. During  that  conversation  Mrs.  Hollowell  had  also  said: 
“You  know  there  is  something  for  you  if  you  do.  You  know 
what  Pa  said  . . . that  what  was  left  would  be  yours  if  you 
stayed  with  us.” 

Mrs.  Mary  Hymus,  a neighbour  who  had  known  the  Hollo- 
wells  for  many  years,  was  asked  if  she  had  had  any  discussions 
with  them  concerning  the  plaintiff.  The  reply  was:  “Oh,  yes, 
he  [referring  to  Mr.  Hollowell]  used  to,  you  know,  come  in  like 
as  if  he  was  your  own  father  and  he  would  say  . . . she  would 
get  everything  when  he  died  and  Mrs.  Hollowell  died.”  On  cross- 
examination  this  witness  said  that  Mrs.  Hollowell  had  also  told 
her  that  the  plaintiff  would  get  everything  left,  and  she  was 
asked:  “And  their  conversations  with  you  as  to  Ivy’s  future 
amounted  to  this,  didn’t  they,  that  when  both  of  them  died  Ivy 
would  get  what  was  left?”  Her  answer  was:  “Yes,  that’s  what 
it  was.” 

Mrs.  Mulrooney,  another  neighbour  of  long  standing,  testified 
that  the  Hollowells  had  always  said  that  whatever  they  had 
would  be  Ivy’s,  and  there  were  statements  by  other  witnesses 
to  the  same  effect. 

I am  satisfied  that  this  oral  agreement  has  been  proved.  It 
was  made,  I find,  before  1926,  either  before  or  shortly  after 
the  plaintiff  attained  her  majority.  Mr.  Hollowell  was  at  that 
time  solely  possessed  of  the  family  property,  but  I find  that 
Mrs.  Hollowell  was  thoroughly  familiar  with  the  agreement 
and  consented  to  it,  and  that  she  was,  therefore,  bound  by  it.  The 
statutory  defences  remain  to  be  dealt  with,  and  in  dealing  with 
them  I shall  refer  to  some  of  the  cases  cited  in  argument  and 
to  others. 

The  plaintiff  relies  upon  her  performance  of  the  agreement 
to  remove  this  case  from  the  operation  of  The  Statute  of  Frauds. 
It  was  suggested  in  argument — merely  suggested,  I thought — 
that  the  doctrine  of  performance  or  of  part  performance  is 
applied  only  in  the  case  of  contracts  for  the  sale  or  purchase 
of  land.  I do  not  think  that  that  is  the  law.  In  my  view  the 
doctrine  applies  in  all  cases  in  which  a Court  of  equity  would 


Foster  v*  Royal  Trust  Company* 


LeBel  J.  679 


entertain  a suit  for  specific  performance  if  the  alleged  agree- 
ment were  in  writing:  see  Smith  v.  Curry  et  al.,  29  Man.  R. 
97,  [1918]  2 W.W.R.  848,  42  D.L.R.  225;  McManus  v.  Cooke 
(1887),  35  Ch.  D.  681;  and  Hurst  v.  Picture  Theatres  Limited, 
[1915]  1 K.B.  1. 

It  was  next  contended  by  counsel  for  the  administrator  that 
the  plaintiff  could  not  rely  upon  her  acts  of  performance  in  the 
circumstances  here.  The  argument  is  that  to  remove  this  case 
from  the  operation  of  the  statute  the  plaintiff  must  show  that 
her  performance  was  unequivocally  referable  to  the  contract  she 
alleges,  and  it  is  contended  that  she  has  failed  to  do  so.  Counsel 
for  the  defendant  referred  to  Maddison  v.  Alder  son  (1883),  8 
App.  Cas.  467.  I adopt  the  following  language  of  Dennistoun  J.A. 
in  Briese  v.  Dugard,  43  Man.  R.  489,  [1936]  1 W.W.R.  193,  [1936] 
1 D.L.R.  723  at  726,  in  his  comment  upon  Maddison  v.  Alderson: 

“There  the  plaintiff  housekeeper  was  employed  for  years  on 
wages  which  were  in  arrears  when  the  promise  to  make  the 
will  was  made.  On  the  death  of  her  employer  she  sued  for  her 
wages,  but  dropped  the  action,  and  commenced  proceedings 
against  the  heir-at-law  to  enforce  the  contract  to  leave  her  the 
property  by  will. 

“The  Earl  of  Selbourne,  L.C.  at  p.  479,  said:  — 

“ ‘All  the  authorities  show  that  the  acts  relied  on  as  part 
performance  must  be  unequivocally,  and  in  their  own  nature, 
referable  to  some  such  agreement  as  that  alleged.’ 

“The  plaintiff’s  service  was  equally  referable  to  a wage  con- 
tract as  to  a contract  for  service  for  life  without  wages,  and  her 
action  failed.” 

The  plaintiff’s  services  in  the  present  case  are  certainly  not 
referable  to  a contract  for  wages.  The  plaintiff  was  never 
paid  wages.  The  dollar  she  received  each  week  from  the  time 
she  was  18  until  she  married  in  1939  was  equivalent  to  the 
small  allowance  that  most  parents  give  their  children.  Even  to 
suggest  that  this  trifling ‘amount  was  accepted  as  a fair  wage, 
by  a person  capable  of  earning  many  times  that  amount,  is 
nonsense,  and  counsel  for  the  administrator  did  not  waste  time 
on  any  such  futile  argument.  And  I do  not  see  how  it  could 
be  successfully  contended  that  the  $6  paid  weekly  by  Mrs. 
Hollowell  while  she  stayed  with  the  plaintiff  in  Guelph  was  a 
wage.  It  was,  as  the  plaintiff  said,  a contribution  by  Mrs. 
Hollowell  on  account  of  the  food  she  herself  consumed,  and  it 
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was  little  enough  considering  the  plaintiff’s  straitened  circum-  I 
stances.  That  the  plaintiff  at  no  time  received  wages  is  also  | 
clear  from  the  testimony  of  Mrs.  Hymus.  She  said  that  Mrs.  ; 
Hollowell  had  told  her  on  one  occasion  that  the  plaintiff  did 
not  get  paid  and  that  she  would  get  everything  that  was  left. 

In  Wilson  v.  Cameron  (1914),  30  O.L.R.  486  at  493,  an 
appeal  from  a decision  of  Mr.  Justice  Middleton,  Chief  Justice 
Meredith  adopted  the  following  language  of  Chancellor  Blake  in 
Jennings  v.  Robertson  (1852),  3 Gr.  513  at  523-4:  | 

“The  rule  to  be  collected  from  the  cases,  therefore,  is,  not  j 
that  the  acts  of  part  performance  must  be  in  themselves  indi-  | 
cative  of  the  agreement  under  which  they  were  performed,  | 
and,  in  the  abstract,  unequivocally  referable  thereto.  Such  a i: 
rule,  in  my  opinion,  would  be  repugnant  to  reason;  for  that  j 
cannot  be  said  of  any  act  in  the  abstract.  The  cases,  I appre-  I 
hend,  mean  only  this,  that,  upon  the  whole  evidence,  the  Court  j 
must  be  perfectly  satisfied  that  the  acts  are  referable  to  the  j 
contract  of  which  they  are  said  to  be  acts  of  part  performance,  j 
Where  that  is  equivocal — where  they  are  capable  of  being  re- 
ferred, upon  a fair  construction  of  the  evidence,  to  a different 
title — they  are  insufficient  to  take  the  case  out  of  the  statute. 
But  where  they  are  clearly  and  unequivocally  referable  to  the 
contract  sued  upon,  the  principle  applies.”  j 

Here,  as  I have  said,  the  plaintiff’s  acts  of  performance  are  j 
not  referable  to  a contract  for  wages,  and  I cannot  apprehend  j 
to  what  kind  of  contract  they  could  be  said  to  be  referable  ! 
unless  to  some  such  as  the  plaintiff  asserts.  j 

In  Wilson  v.  Cameron,  supra,  at  p.  488,  Mr.  Justice  Middleton  j 
quoted  a passage  from  Maddison  v,  Alderson,  supra,  and  com- 
mented as  follows: 

“As  put  by  the  Earl  of  Selborne  (p.  476) : ‘So  long  as  the 
connection  of  those  res  gestae’  (i.e.,  res  gestae  subsequent  to 
and  arising  out  of  the  contract)  ‘with  the  alleged  contract  does 
not  depend  upon  mere  parol  testimony;  but  is  reasonably  to  be 
inferred  from  the  res  gestae  themselves,  justice  seems  to  require 
some  such  limitation  to  the  scope  of  the  statute’ — as  that 
recognised  by  the  equitable  doctrine  of  part  performance.” 

Thus,  it  is  the  things  done,  including  the  words  spoken- 
in  other  words,  the  conduct  of  the  parties  as  well  as  their 
utterances — that  must  be  looked  at  when  considering  the  doc-  j 
trine  of  part  performance  in  the  light  of  the  contract  alleged.  I 
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I have  dealt  with  the  plaintiff’s  conduct  and  need  not  say 
more  about  it.  Now,  as  to  the  conduct  of  the  Hollowells,  it  is 
fair  to  assume,  I think,  that  in  the  very  early  years  the  work 
performed  by  the  plaintiff  was  the  same  as  that  which  a child 
of  the  couple  would  have  been  required  to  do,  but  she  was 
■ growing  up  and  she  was  not  their  child;  they  had  no  claim 
upon  her,  and  at  or  about  the  time  of  the  agreement  she  was, 
as  I have  found,  reaching  her  majority,  or  had  already  reached  it. 
It  is  clear  on  the  evidence  that  they  felt  they  could  not  get 
along  without  her.  What  was  to  be  done?  They  would  have 
to  reach  some  kind  of  arrangement  if  she  was  to  remain.  On 
the  evidence  they  were  frugal  almost  to  the  point  of  being 
miserly,  and  an  agreement  such  as  the  plaintiff  alleges  is 
wholly  consistent  with  their  mode  of  life.  If  they  did  not  wish 
to  pay  wages,  it  was  necessary  for  them  to  make  some  such 
agreement  with  the  plaintiff.  After  all,  they  were  childless  and 
there  was  no  one  else  who  had  or  could  have  any  claim  upon 
their  bounty.  It  was  also  necessary,  in  all  probability,  to  keep 
I the  plaintiff  reassured.  While  she  swore  that  whatever  they 

j had  said  to  her  she  had  accepted  as  gospel,  she  had  been  shocked 
i to  learn  that  no  will  in  her  favour  could  be  found.  The  evidence 
is  that  Mr.  and  Mrs.  Hollowell  were  people  who  kept  their  own 
counsel  and  that  Mrs.  Hollowell  in  particular  was  a taciturn 
person.  If  their  object  was  not  to  keep  the  plaintiff  reassured 
j from  time  to  time,  why  did  they  so  frequently  inform  their 
i friends,  no  doubt  often  in  her  presence,  that  they  could  not 
get  on  without  her,  in  one  instance,  that  she  was  not  being 
. paid,  and  again  that  she  was  to  get  everything  that  was  left 
i when  they  were  done  with  this  world?  It  is  important  to 
remember  also  that  they  always  discussed  their  financial  affairs 
with  the  plaintiff  and  kept  her  informed  as  to  their  assets;  and 
j there  is  more  than  the  testimony  of  the  plaintiff  herself  on 
I the  point.  Mr.  Foster,  the  bank  manager,  who  is  not  related 
; to  the  plaintiff,  swore  that  when  Mrs.  Hollowell  came  to  his 
, bank  she  was  always  accompanied  by  the  plaintiff,  and  that 
j once  when  Mrs.  Hollowell  was  considering  the  purchase  of  an 
i investment,  she  had  said:  ‘This  would  be  a good  investment  for 
; Ivy  and  me.” 

I I am  satisfied  that  the  conduct  of  the  plaintiff  and  of  the 
Hollowells,  including  their  utterances,  was  unequivocally  refer- 
able  to  the  agreement  alleged  by  the  plaintiff  and  to  nothing 
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else;  that  there  has  been  complete  performance  of  the  contract  ] 
by  the  plaintiffs  and  that  The  Statute  of  Frauds  is,  therefore,  ! 
no  defence  to  this  action.  | 

It  follows  that  s.  11  of  The  Evidence  Act  also  affords  no  ; 
defence.  That  section  makes  material  corroboration  of  the  | 
plaintiff’s  testimony  necessary,  the  claim  here  being  against  ‘ 
the  estate  of  a deceased  person.  The  conduct  of  the  Hollowells, 
including  the  statements  they  made  to  their  friends,  substantially 
corroborates  the  plaintiff’s  testimony,  in  my  opinion.  | 

In  Re  Gould;  Ex  parte  Garvey,  [1940]  O.R.  250  at  255,  j 
[1940]  3 D.L.R.  12,  my  Lord  the  Chief  Jusitice  of  this  Province,  j 
said:  ‘Tt  is  not  essential,  however,  that  appellant’s  evidence  ! 
should  be  corroborated  in  every  detail.  In  Minister  of  Stamps 
V.  Townend,  [1909]  A.C.  633,  at  p.  638,  Lord  Loreburn  said 
‘that  when  there  is  a substantial  corroboration  of  the  testimony 
given  by  the  interested  party,  it  confirms  the  credit,  not  only 
of  the  statements  which  are  expressly  supported,  but  of  all 
statements  made  by  the  interested  party.’  The  principle  is,  I 
think,  applicable  here.” 

That  principle  applies  in  this  case  also.  j 

I am  also  satisfied  that  when  the  Hollowells  were  speaking  j 
to  their  friends  about  the  plaintiff  they  were  not  merely  giving 
voice  to  a benevolent  disposition  towards  her,  as  defence  counsel 
argued.  Their  words  and  actions  went  far  beyond  that,  in  my 
view.  I 

The  defence  of  The  Limitations  Act  was  raised  to  meet  in  | 
part  the  plaintiff’s  case  upon  a quantum  meruit.  The  plaintiff’s 
services  were  given  in  consideration  of  the  promise  that  she 
would  receive  all  the  property  that  the  survivor  of  the  Hollo- 
wells possessed.  She  is  entitled  to  that  or  to  nothing. 

There  will  be  judgment,  therefore,  against  the  administrator 
for  specific  performance  of  the  agreement,  and  the  judgment 
may  contain  a declaration  that  the  plaintiff  is  entitled  to  delivery 
of  all  the  property  in  its  hands  after  the  debts  and  the  expenses 
of  administration  have  been  paid.  The  costs  of  this  litigation 
will  also  have  to  be  paid  out  of  the  deceased’s  estate,  those 
of  the  administrator  on  a solicitor  and  client  basis. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff  ‘.McKinnon  d Clare,  Guelph. 

Solicitors  for  the  defendant:  Kearns  d Kearns,  Guelph. 
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i 

1 Master  and  Servant — Master^s  Liability  for  Injury  to  Servant — Pre- 
K existing  Disease,  Aggravated  by  Conditions  of  Employment  — 

B Failure  of  Employer  to  Warn  or  Take  Precautions— Volenti  non 

■ fit  injuria — Repeated  Complaints  by  Servant. 

P An  employer  who,  through  breach  of  duty  to  his  employee,  aggravates 
a disease  from  which  the  employee  is  already  suffering,  thus  acceler- 
ating the  employee’s  death,  cannot  escape  liability  by  showing  that 
'■  he  was  not  responsible  for  the  onset  of  the  disease,  or  that  the 
conditions  under  which  the  employee  worked  would  not  affect  a well 
I person,  or  that  death  from  the  disease  was  inevitable  at  some  later 

m date.  Colder  v.  Caledonian  Railway  Company  (1902),  40  Sc.  L.R.  89; 

p McCarthy  v.  Owners  of  the  Ship  Melita  (1923),  130  L.T.  445,  applied. 
P It  is  not  sufficient  for  an  employer,  whose  employee  claims  compensa- 
i tion  for  injuries  sustained  in  the  course  of  his  employment,  to  show 
» that  the  employer  complied  with  The  Factory,  Shop  and  Office  Build- 
ing Act  and  the  regulations  made  thereunder.  It  is  the  duty  of  the 
employer  not  only  to  make  his  premises  as  safe  as  the  exercise  of 
reasonable  care  and  skill  will  permit  but  also  warn  the  employee  of 
any  unusual  danger  known  to  the  employer.  If  the  employer  has 
knowledge  of  a special  circumstance  making  the  place  of  employment 
dangerous  for  a particular  employee  ie.g.,  the  fact  that  the  employee 
is  suffering  from  a pre-existing  disease),  he  should  warn  the  employee 
of  the  danger,  and  will  be  liable  if,  the  employee  not  having  been  so 
warned,  the  disease  is  aggravated  by  the  conditions  of  work. 

Fatal  Accidents — Measure  of  Damages — Aggravation  of  Existing  Disease 

— The  Fatal  Accidents  Act,  R.S.O.  1937,  c.  210. 

The  measure  of  damages  in  an  action  by  a widow  consequent  upon 
her  husband’s  death  is  to  be  ascertained  by  deducting  from  the  hus- 
band’s earnings  something  representing  the  amount  he  would  have 
spent  for  his  own  maintenance  and  pleasure,  and  capitalizing  the  net 
sum,  having  regard  to  the  joint  expectation  of  life  of  the  deceased 
and  his  wife  and  the  probable  duration  of  his  earning  capacity. 
Charlesworth  on  Negligence,  2nd  ed.,  pp.  554-5,  referred  to;  Hum- 
phreys V.  The  City  of  London,  [1935]  O.R.  295;  Gauley  v.  The  Hydro- 
Electric  Power  Commission  of  Ontario,  [19401  O.W.N.  100,  applied. 

An  action  for  damages  under  The  Fatal  Accidents  Act, 
R.S.O.- 1937,  c.  210. 

1st  to  4th  May  1950.  The  action  was  tried  by  Ferguson  J. 
without  a jury  at  Kitchener. 

H.  L.  Daufman,  for  the  plaintiff. 

G,  H.  Lochead  and  Frank  Costello,  for  the  defendant. 

1st  September  1950.  Ferguson  J. : — The  plaintiff  is  the 
widow  of  Harvey  Mackie.  She  brings  this  action  under  The 
Fatal  Accidents  Act,  R.S.O.  1937,  c.  210,  for  the  benefit  of  herself, 
for  damages. 

Harvey  Mackie  died  on  the  3rd  November  1948,  aged  46  years. 
The  attending  physician  who  made  out  the  death  certificate  gave 
the  cause  of  death  as  cardiac  failure  induced  by  emphysema. 
The  doctors  who  testified  described  the  disease  as  pulmonary 
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emphysema.  I think  that  for  the  purposes  of  this  judgment  I 
should  so  describe  the  cause  of  death. 

Mackie  was  employed  by  the  defendant  company  as  an  electric 
spot  welder  from  August  1934  until  November  1942,  at  which 
time  he  was  forced  to  quit  work  by  reason  of  the  progress  of 
the  disease  which  caused  his  death  in  1948.  The  defendant  com- 
pany paid  half  his  wages  for  something  more  than  3 years  after 
he  retired  from  active  work. 

An  application  was  made  by  Mackie  for  compensation  under 
The  Workmen’s  Compensation  Act,  R.S.O.  1937,  c.  204,  but  for 
the  reason  that  emphysema  is  not  mentioned  in  the  Act  as  an 
industrial  disease,  and  no  doubt  for  other  reasons,  his  claim  was 
rejected  by  the  Board.  After  this  action  was  commenced,  the 
Workmen’s  Compensaton  Board,  upon  the  application  of  the 
plaintiff,  made  an  order  under  s.  14  of  the  Act  declaring  this 
to  be  an  action  the  right  to  bring  which  is  not  taken  away  by 
Part  I of  the  said  Act.  Such  declaration  is  by  subs.  2 of  the  said 
section  made  final  and  conclusive.  This  action  therefore  proceeds 
as  if  Part  I of  The  Workmen’s  Compensation  Act  had  never  been 
passed. 

Emphysema  is  a disease  which  attacks  the  lungs.  It  sometimes 
attacks  other  parts  of  the  body,  but  in  this  case  I am  only  con- 
cerned with  the  lungs.  The  chief  physical  indication  of  the  disease 
is  loss  of  elasticity  in  the  chest  and  marked  shortness  of  breath. 
In  the  advanced  stages  the  chest  balloons  out,  permitting  prac- 
tically no  chest  expansion.  The  disease  as  it  progresses  obliterates 
the  air  cell,  or  alveoli,  in  the  lungs,  causing  an  increasing  short- 
ness of  breath,  resulting  in  heart  failure  and  death  to  the  sufferer. 

The  medical  testimony  given  by  a number  of  eminent  physi- 
cians classified  emphysema  into  four  types : Firstly,  there  is  that 
kind  which  comes  with  advancing  age,  which  appears  in  persons 
around  70  years  of  age,  induced  by  atrophy  of  the  lungs.  This 
type  I mention  only  to  put  it  aside,  as  all  the  medical  testimony 
is  to  the  effect  that  we  are  not  concerned  with  it  in  this  case. 
Secondly,  there  is  the  type  caused  by  the  partial  obliteration  or 
destruction  of  the  air  cells  by  silicosis  and  tuberculosis,  where 
part  of  the  lung  is  destroyed  by  these  diseases  and  emphysema 
is  induced  by  the  effort  of  the  lung  to  compensate  for  that  part 
destroyed.  Thirdly,  there  is  that  type  associated  with,  and  pre- 
sumably caused  by,  severe  coughing  induced  by  chronic  asthma 
or  severe  bronchitis.  Fourthly,  there  is  that  type  of  emphysema 
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which  does  not  appear  to  have  any  known  cause,  described  by 
certain  of  the  medical  witnesses  as  idiopathic. 

On  the  evidence  there  is  no  doubt  that  the  deceased  died  of 
cardiac  failure  and  that  he  suffered  from  pulmonary  emphysema 
from  at  least  1938  until  his  death.  There  was  no  evidence  in  the 
case  which  described  the  manner  of  his  death,  so  that  I accept  the 
evidence  of  Dr.  Leavine  that  he  died  of  cardiac  failure  induced 
by  emphysema. 

The  problem  I have  to  decide  is  whether  the  onset  of  em- 
hysema  was  due  to  any  cause  for  which  the  defendant  is  answer- 
able.  If  the  disease  was  of  the  type  induced  by  violent  and 
prolonged  coughing,  was  the  coughing  caused  by  a foreign  agent 
in  the  defendant’s  works  or  was  it  caused  by  a disease  such  as 
bronchitis  or  asthma  and  merely  aggravated  by  the  fumes  and 
dust?  The  plaintiff’s  statement  of  claim,  although  sketchy  in 
form,  is,  I think,  sufficiently  broad  to  include  an  allegation  of 
negligence  causing  death  at  a date  in  advance  of  the  time  when 
his  death  would,  but  for  the  defendant’s  negligence,  normally  have 
occurred. 

The  defendant  company  carries  on  the  business  of  manufac- 
turing skates  at  the  city  of  Kitchener.  It  commenced  opera- 
tions about  the  year  1934  and  Mackie  seems  to  have  been 
employed  almost  from  the  outset.  He  had  been  a labourer 
before  being  employed  by  the  defendant  company  and  had 
worked  for  a trucking  and  moving  company.  He  had  had  an 
accident  a short  time  before  being  employed  by  the  defendant 
company  but  I do  not  think  on  the  evidence  the  accident  had 
any  connection  with  the  disease  from  which  he  suffered,  and 
from  which  he  died.  It  is  stated  in  evidence  that  he  had  suffered 
a severe  attack  of  pneumonia  in  the  year  1922,  which  disease, 
according  to  the  expert  medical  testimony,  is  frequently  the 
forerunner  of  bronchitis  and  emphysema. 

The  deceased’s  job  in  the  defendant’s  factory  was  to  operate 
a spot  welding  machine  that  welds  the  blade  of  the  skate  to  the 
tube.  He  was  continuously  employed  at  that  job  from  August 
1934  until  his  health  forced  him  to  retire  in  November  1942. 
The  blade  and  tube  of  the  skate  are  fabricated  in  the  defendant’s 
plant  from  steel  which  is  purchased  from  the  steel  mill.  There 
is  a certain  amount  of  oil,  what  might  be  described  as  a thin 
film  of  oil,  on  the  tube  steel  when  it  comes  from  the  steel  mill.  At 
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one  stage  in  the  manufacture  of  the  blade  it  is  quenched  in  paraffin 
oil.  It  is  then  put  in  a tank  of  boiling  water  for  10  to  15  minutes  i 
and  picked  out  and  put  in  a basket.  Later  the  blade  is  put  into  ■ 
what  is  known  as  a draw  furnace  for  the  purpose  of  hardening. 
When  it  comes  out  of  the  draw  furnace  it  is  placed  in  boiling  ! 
water  and  then  goes  to  a sider,  which  is  a machine  designed  to  j 
take  off  the  scales  which  the  blade  accumulates  in  the  harden-  j 
ing  process.  After  the  scales  have  been  removed  it  was,  prior  to 
the  year  1939,  standard  practice  to  put  varsol  or  paraffin  oil  on 
the  blade  to  prevent  it  from  rusting.  Before  the  blade  was  taken  j 
out  to  be  welded  to  the  tube  it  was  put  through  a degreaser,  j 
and  most  of  the  oil  was  removed.  No  attempt,  of  course,  was 
made  to  remove  any  oil  from  the  tube  before  it  went  to  the 
welding  machine.  The  blade  and  tube  therefore  arrived  at  the 
first  welder  covered  with  a slight  film  of  oil. 

The  first  welder,  a man  by  the  name  of  Jeremiah  Break, 
taoked  each  end  of  the  blade  to  the  tube  by  one  weld  at  each 
end,  sometimes  two.  The  blade  and  tube  thus  tacked  together  j 
were  then  passed  to  Mackie,  who  sat  at  his  machine  about  four  j 
feet  from  Break,  and  he  ran  it  through  his  spot  welder  placing  I 
at  least  eight  further  welds  along  the  blade.  He  sat  on  a stool 
about  20  inches  high  in  front  of  the  machine  and  held  the  blade 
in  his  hands.  The  position  of  the  blade  as  it  was  welded  would 
be  some  12  or  14  inches  away  from  his  face.  On  completion  ) 
of  the  eight  welds  the  blade  and  tube  were  placed  in  a box  which  | 
sat  slightly  forward  of  Mackie  and  to  his  left.  The  welds  are 
made  by  the  heat  generated  by  a current  of  electricity.  As  each 
weld  is  made  the  oil  at  the  points  where  the  contacts  are  made 
burns  and  emits  a tiny  wisp  of  smoke,  said  to  correspond  in  J 
volume  to  the  smoke  arising  from  a smouldering  cigarette.  As  j 
I have  said,  Mackie  made  eight  welds  on  each  skate.  Jeremiah 
Break  and  other  witnesses  testified  that  he  (Break)  and  Mackie  j 
handled  400  skates  per  hour,  each  one  of  them  handling  the  j 
same  skate  once,  so  that  in  an  average  hour  there  would  be  at  j 
least  3,200  welds  from  which  3,200  puffs  of  smoke  arose.  It  is  j 
very  clear  on  the  evidence  that  Mackie  complained  of  the  smoke  j 
at  a very  early  stage  of  his  employment.  Mr.  Roy  C.  Bauer,  the 
president  of  the  defendant  company,  admits  that  as  early  as  the 
year  1936  Mackie  requested  that  a fan  be  placed  near  his  machine 
which  was  supplied  to  him.  He  then  requested  and  was  supplied  j 
with  a respirator,  which  it  is  said  he  did  not  use  much.  In  May 
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1936  he  requested  that  a pipe  be  run  to  his  machine  to  be  con- 
nected with  the  general  ventilating  system  in  the  plant  and  this 
was  done;  also  a glass  was  installed  between  him  and  his  work 
to  prevent  the  sparks  which  issued  from  the  point  being  welded 
striking  him.  The  smoke  from  the  welding  of  necessity  passed 
upwards  on  the  far  side  of  the  glass  plate  so  installed.  Mr. 
Bauer  states  that  as  early  as  the  year  1936,  if  not  earlier,  he 
found  that  Mackie  insisted  on  having  the  nearest  window  remain 
open  so  that  he  might  get  more  air.  The  workmen  who  were 
associated  with  Mackie  in  the  years  1934,  1935  and  1936  said 
that  he  had  violent  fits  of  coughing  and  I got  the  impression 
from  them  that  the  coughing  started  at  a very  early  date  in 
Mackie’s  employment  by  the  defendant. 

The  witness  John  Zettel,  now  a member  of  the  Kitchener 
police,  who  was  employed  by  the  defendant  in  the  year  1937, 
speaks  of  Mackie  “just  wasting  away”  and  of  his  sputum  being 
at  that  time  black  in  colour.  Vincent  Thiele,  who  was  a fore- 
man in  the  plant  from  1936  to  1946,  says  that  Mackie  complained 
from  the  first  day  that  he,  Thiele,  was  there.  The  witness  Joe 
Olinski,  who  was  employed  in  1937,  said  that  Mackie  at  that 
time  was  frail,  that  he  coughed  and  that  he  was  always  spitting, 
Edward  Haas,  who  was  employed  by  the  defendant  from  1935  to 
1940,  says  that  during  that  time  he  did  not  see  any  physical 
change  in  Mackie,  that  his  breathing  was  always  “terrible”.  The 
witness  Eldon  Voelzing,  who  was  employed  by  the  defendant  from 
1936  to  1946,  said  that  Mackie  was  always  complaining  about 
smoke  getting  him  in  the  throat,  but  he  couldn’t  say  on  what 
I date  these  complaints  commenced.  There  were,  therefore,  an 
i abundance  of  complaints  made  by  Mackie  of  which  the  defend- 
ant was  well  aware,  and  I think  such  complaints  are  very 
significant  in  determining  whether  the  disease  was  present  dur- 
ing the  early  stages  of  his  employment. 

The  plaintiff  alleged  in  her  statement  of  claim  that  the 
defendant  failed  to  provide  a proper  exhaust  system.  In  answer 
! to  that  allegation  the  defendant  called  William  Burns,  a recently 
retired  factory  inspector  for  the  Province  of  Ontario;  also  Fred 
i W.  Emhke,  presently  a factory  inspector.  They  testified  that  the 
, defendant’s  plant  had  complied  with  all  the  regulations  made 
' under  The  Factory,  Shop  and  Office  Building  Act,  R.S.O.  1937, 
c.  194,  with  reference  to  ventilation.  The  witness  Burns,  who 
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seemed  well  qualified  to  know,  described  the  ventilation  system  i 
of  the  defendant’s  plant,  as  one  of  the  best.  f 

I come  to  the  medical  evidence.  Mackie  went  to  see  Dr.  ' 
Morrison  about  his  condition  in  the  year  1938.  He  had  visited 
Alex.  Mackenzie,  an  osteopath  in  Kitchener,  as  early  as  1936,  I 

for  a sprained  knee,  and  visited  him  occasionally  afterwards,  j 

for  general  osteopathic  treatment,  which,  combined  with  the  ! 

evidence  of  fellow-employees,  leads  me  to  the  conclusion  that  | 

he  was  unwell  for  some  time  before  he  saw  Dr.  Morrison. 

The  diagnosis  of  emphysema  was  first  made  by  Dr.  Lawrence  j 

Page  of  the  McGregor  Clinic  in  Hamilton  in  November  1942;  | 

this  examination  and  diagnosis  must  have  coincided  with  Mackie’s  | 

quitting  work.  Dr.  Page  found  that  Mackie  obtained  no  relief 
from  adrenalin  and  this  led  him  to  conclude  that  Mackie’s 
emphysema  was  not  due  to  an  allergy.  He  found  that  Mackie 
was  short  of  breath,  his  chest  was  hyper-resonant,  there  was 
no  cardiac  dullness,  the  chest  wall  was  rigid,  the  breath  sounds 
were  faint,  there  was  a wheezing  sound  in  respiration.  He  gave  j 
him  adrenalin  to  relieve  spasm,  but  this  resulted  in  no  relief.  ! 
He  took  an  electro-cardiograph  which  showed  the  right  side  of  | 
the  heart  more  active,  suggesting  heart  strain,  and  he  diagnosed  j 
his  condition  as  emphysema  of  the  lung.  He  made  his  diagnosis  | 
from  a physical  examination  and  from  the  history  given  to  him 
by  the  patient.  He  took  x-ray  plates  which  are  exhibits  4 and  j 
5 in  the  case  on  the  24th  November  1942.  He  thought  that  | 
there  was  some  mechanical  obstruction  which  gave  rise  to  the  j 
wheezing  sound  which  he  heard  in  the  chest.  He  could  not  say  i 
what  caused  the  obstruction  but  came  to  the  conclusion  that  the  j 
emphysema  was  not  due  to  an  allergy  because  there  was  no  , 
relief  after  giving  adrenalin.  He  was  of  the  opinion  that  the  j 
smoke  fumes  would  have  no  effect  unless  they  were  irritating 
or  caused  a muscle  spasm  in  the  bronchial  tubes  as  a result  of 
some  allergy.  | 

Mackie  was  examined  by  Dr.  James  Gilbert  Falconer,  whose 
evidence  appeals  to  me  strongly.  He  examined  Mackie  at  the 
request  of  the  Workmen’s  Compensation  Board  in  February  j 
1943  and  found  Mackie  suffering  from  pulmonary  emphysema. 

He  diagnosed  it  as  secondary  to  a chronic  bronchitis.  He  found 
Mackie’s  condition  typical  of  the  advanced  stages  of  the  disease. 

In  the  report  which  he  made  at  the  time  he  said:  ‘Tn  this  case  j 
an  infective  chronic  bronchitis  has  resulted  in  the  development 
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of  emphysema.”  He  emphasized  his  opinion  that  emphysema  was 
not  caused  by  smoke,  but  he  did  think  that  Mackie’s  condition 
was  greatly  aggravated  by  the  conditions  of  his  employment, 
that  the  smoke  was  an  aggravating  factor  on  the  bronchitis, 
and  he  summed  up  his  views  by  saying  that  in  his  opinion  two- 
thirds  of  Mackie’s  disability  was  due  to  his  present  employment 
as  distinct  from  the  disease.  Dr.  Falconer  gave  me  the  clear 
impression  that  it  was  his  opinion  that  the  conditions  of  employ- 
ment did  not  cause  the  disease  but  only  aggravated  it.  He  of 
course  had  no  way  of  accurately  estimating  the  degree  to  which 
the  conditions  of  employment  irritated  or  aggravated  the  disease 
and  stated  frankly  that  the  two-thirds  figure  which  he  arrived 
at  was  partly  speculation,  but  of  course  speculation  based  on 
his  judment  and  experience. 

Dr.  Ernest  J.  Clifford  of  Toronto,  who  has  been  practising 
medicine  since  the  year  1914,  examined  Mackie  in  April  1946, 
as  a referee  appointed  by  the  Silicosis  Board  of  the  Workmen’s 
Compensation  Board.  He  found  little  evidence  of  bronchitis. 
There  were  no  rales  in  Mackie’s  chest.  Dr.  Clifford,  like  the 
other  medical  men  who  examined  Mackie,  arrived  at  his  con- 
clusion after  physical  examination  and  listening  to  the  history 
given  to  him  by  the  patient.  Dr.  Clifford  made  a report  on  the 
15th  April  1946  to  the  Workmen’s  Compensation  Board  in  which 
he  said:  “There  is  no  evidence  in  my  examination  of  bronchitis. 
At  the  present  time  the  history,  as  I receive  it,  does  not  give 
much  evidence  of  bronchitis  in  the  past.”  As  regards  the  con- 
ditions of  employment  he  stated  in  his  report  that:  “His  place 
of  work  was  constantly  filled  with  dense  fumes  and  this  fact 
was  confirmed  by  fellow  workmen.”  He  concluded:  “His  dis- 
ability is  the  result  of  the  conditions  of  his  employment  from 
1934  to  1938.” 

I may  state  in  passing  that  so  far  as  Dr.  Clifford’s  opinion 
is  based  on  the  presence  of  “dense  fumes”  there  was  no  evi- 
dence before  me  that  the  factory  was  filled  with  dense  fumes 
at  any  time.  The  value  of  Dr.  Clifford’s  opinion  must  be  greatly 
lessened  by  the  fact  that  it  was  at  least  in  part  based  on  an 
inaccurate  description  of  the  conditions  under  which  Mackie 
worked. 

Dr.  William  Boyd,  a very  eminent  pathologist  who  has  been 
the  head  of  the  Department  of  Pathology  of  the  University  of 
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Toronto  for  the  past  12  years,  was  called  by  the  defence.  I was 
much  impressed  by  his  evidence  and  by  the  fact  that  he  was 
throughout  his  testimony  an  expert  and  not  an  advocate.  He, 
of  course,  had  never  examined  or  seen  Mackie.  He  divided 
emphysema  into  three  groups:  First  is  the  compensatory  group, 
when  the  emphysema  is  compensation  for  the  change  in  the 
lung.  The  second  group  is  associated  with  and  presumably 
caused  by  violent  and  prolonged  coughing  such  as  that  induced 
by  asthma  and  severe  bronchitis.  The  third  group  he  decribed 
as  idiopathic,  to  which  no  cause  can  as  yet  be  ascribed. 

I think  the  medical  evidence  clearly  rules  out  what  Dr.  Boyd 
described  as  the  compensatory  group.  The  plaintiff  endeavours 
to  show  that  Mackie’s  emphysema  belongs  to  the  second  group, 
that  is,  produced  by  violent  and  prolonged  coughing,  whereas 
the  defendant  argues  that  the  emphysema  in  this  case  was  not 
caused  by  any  condition  in  the  plant  and  no  cause  for  it  can 
be  ascribed,  and  the  defence  endeavours  to  support  this  theory 
by  showing  that  welders  are  not  susceptible  to  emphysema  and 
that  fumes  and  smoke  are  not  a cause.  They  argue  that  because 
other  welders  in  the  plant,  and  indeed  throughout  the  Province, 
have  not  suffered  from  emphysema,  it  is  improbable  that  Mackie 
should  have  such  a unique  constitution  as  to  incur  the  disease 
while  all  others  in  the  same  working  conditions  escape  it. 

I admitted  in  evidence,  with  some  hesitation,  x-ray  pictures 
of  other  welders  in  the  same  plant.  Exhibit  10  was  an  x-ray 
plate  of  Jeremiah  Break.  This  man  was  the  so-called  “partner” 
of  Mackie  as  he  made  the  first  two  welds  on  the  skate  runner 
and  tube  before  the  skates  were  passed  to  Mackie.  The  value 
of  the  x-ray  plate  of  Jeremiah  Break’s  chest  is  confused  and 
lessened  by  the  fact  that  Break  is  a man  who  is  73  years  of 
age  and  his  lungs  show  evidence  of  emphysema  which  is  con- 
sistent with  his  age.  The  other  employees  x-rayed  were  com- 
paratively young  men.  Their  lungs  show  no  signs  of  emphysema. 
Dr.  Boyd  said  it  was  usual  to  find  a history  of  coughing  and 
it  was  not  usual  to  find  no  cause.  He  had  never  seen  a case 
not  involving  some  destruction  of  the  lung.  He  said  that  not 
all  human  bodies  would  act  in  the  same  way,  but  in  his  ex- 
perience it  was  not  usual  to  find  a unique  case,  that  is  to  say 
it  was  hardly  possible  that  Mackie  would  be  the  only  spot  welder 
in  the  country  who  would  incur  emphysema  as  the  result  of 
welding.  Any  fumes  which  irritate  the  bronchi  would  cause 
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fg  coughing.  He  placed  considerable  emphasis  on  the  fact  that  the 
disease  progressed  between  the  date  Mackie  ceased  to  work  and 
,S  the  date  of  Mackie ’s  death  (a  period  of  nearly  six  years)  as 
: V ruling  out  the  fumes  as  the  essential  cause.  As  a scientific  fact 
it  was  usual  to  find  that  the  sufferer  had  at  some  stage  become 
ii  exposed  to  an  infection  and  that  infection  was  the  cause  of  the 
disease.  Bronchial  infection  was  a usual  and  likely  cause  of 
emphysema.  Certainly  no  doctor  who  was  called  could  give 
! evidence  of  any  infection,  other  than  bronchitis,  causing  the 
emphysema  from  which  Mackie  suffered. 

Dr.  Albert  Ernest  Broom,  a radiologist  in  Guelph  and  Kitch- 
ener, was  called  and  produced  an  x-ray  plate  of  Jermiah  Break, 
and  of  Lloyd  Urtel  and  another  employee.  Dr.  Broom  gave  it  as 
^ his  opinion  that  the  fibrosis  he  saw  in  the  x-ray  plates,  exhibits 
i 4 and  5,  was  not  caused  by  any  dust  in  the  factory.  He  said  that 
the  localized  fibrosis  plus  pleural  thickening  which  he  saw  indi- 
cated by  the  x-ray  plates  showed  that  Mackie’ s attack  of 
pneumonia  in  1922  was  severe  and  that  the  pneumonia  was  the 
forerunner  of  emphysema. 

Two  other  medical  witnesses  were  called  by  the  defence. 
One  was  Dr.  Andrew  Rutherford  Riddell,  the  senior  physician 
to  the  Department  of  Health,  Industrial  Hygiene  Division,  who 
has  practised  medicine  since  the  year  1915.  His  time  and  atten- 
tion is  chiefly  devoted  to  the  study  of  occupational  diseases  of 
the  lung.  He  first  came  in  contact  with  Mackie  as  a member  of 
the  Silicosis  Referee  Board,  but  he  did  not  personally  examine 
Mackie  at  that  time.  In  May  1946  he  was  asked  by  Dr.  Bell 
j.  of  the  Workmen’s  Compensation  Board  to  review  Mackie’s  file. 
He  examined  the  file  again  in  December  1947,  and  in  April  1948, 
at  the  request  of  the  Workmen’s  Compensation  Board,  he  ex- 
amined Mackie  along  with  Dr.  Sutherland.  He  stated  that  in  his 
experience  welders  were  not  subject  to  the  disease  and  that  his 
experience  corresponded  with  the  general  experience  of  the 
medical  profession.  He  said  that  the  fumes  from  burning  oil 
would  irritate  and  he  admitted  that  it  was  the  accepted  opinion 
! of  some  eminent  doctors  that  coughing  would  cause  emphysema. 

Dr.  R.  Bruce  Sutherland,  a graduate  from  Queens  Univer- 
: sity  in  1939,  who  examined  Mackie  along  with  Dr.  Riddell  in 
April  1948,  gave  it  as  his  opinion  that  there  were  not  sufficient 
fumes  produced  by  the  welding  to  constitute  a hazard  to  any- 
one. He  stated  that  the  fumes  were  not  irritating  and  that  he 


692 


Ontario  Reports. 


[1950] 


found  no  evidence  of  storage  of  metal  in  the  lung,  which  indi- 
cated to  him  that  Mackie  had  not  been  breathing  in  minute  ! 

particles  of  metal;  that  he  had  seen  emphysema  in  other  patients 
with  no  known  cause.  He  admitted,  however,  that  the  burning  ! 
of  paraffin  oil  would  produce  vapour  which  would  be  irritating  1 
and  that  complete  combustion  of  the  paraffin  would  produce 
acrolein  which  is  irritating,  having  a smell  similar  to  fat.  Varsol, 
which  was  used  as  a substitute  for  paraffin,  produces  the  gas 
acrolein,  which  is  irritating.  One  part  in  a million  of  acrolein  I 
mixed  with  air  would  cause  irritation.  The  effect  would,  of  | 
course,  depend  on  the  concentration.  i 


The  defendant’s  main  defence  is  that  the  disease,  emphysema, 
from  which  Mackie  suffered,  was  not  caused  by  any  neglect  or 
default  of  the  defendant  and  in  fact  it  was  not  caused  by  any- 
thing with  which  Mackie  came  in  contact  in  the  defendant’s 
factory.  I think  this  defence  is  established,  but  it  is  quite  in- 
accurate, however,  to  say  that  the  conditions  within  the  plant 
had  nothing  to  do  with  Mackie’ s condition.  There  is  abundant 
evidence  of  oil  on  the  skate  which  when  burning  gives  off  smoke, 
and  there  is  ample  evidence  that  the  smoke  from  that  burning 
oil  irritated  Mackie  and  caused  him  to  cough.  But  I think  that 
Mackie  would  not  have  been  irritated  by  the  fumes  had  he  not 
been  suffering  in  the  early  stages  of  his  employment  from 
bronchitis  brought  on  as  an  after-effect  of  the  pneumonia.  I 
accept  Dr.  Falconer’s  evidence  and  Dr.  Broom’s  evidence  that 
the  severe  attack  of  pneumonia  was  the  forerunner.  The  pneu- 
monia was  followed  by  bronchitis  and  the  accompanying  cough- 
ing brought  on  emphysema  and  that  condition  was  irritated  by 
the  condition  under  which  the  deceased  worked.  It  seems  to  me 
that  this  is  the  only  explanation  consistent  with  the  facts  and 
the  expert  medical  testimony.  I find  as  a fact  that  the  disease 
was  not  caused  by  the  conditions  of  employment  but  that  it  was 
aggravated  and  advanced  thereby. 

There  was  no  evidence  that  similar  conditions  caused  similar 
results.  There  was  no  evidence  that  similar  fumes  caused  similar 
coughing  in  other  men,  so  that  I have  to  conclude  that  the  fumes 
would  not  affect  a well  man. 


i 


It  is  true  that  none  of  the  experts  says  that  it  was  impossible 
for  Mackie  to  be  affected  by  the  fumes  in  the  absence  of  any 
known  infection,  when  other  men  were  not,  but  I should  not 
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for  that  reason,  or  for  the  reason  that  that  cause  and  effect 
were  outside  their  experience,  find  that  the  fumes  caused  the 
disease  when  Mackie  had  a history  of  disease  known  to  be  a 
possible  and  indeed  a highly  probable  forerunner  of  bronchitis 
and  emphysema. 

Having  found  that  the  disease  from  which  Mackie  suffered 
was  aggravated  by  the  conditions  of  his  employment,  it  is  now 
my  duty  to  determine  whether  the  defendant  was  in  any  way 
responsible. 

I think  that  the  defendant  complied  with  The  Factory,  Shop 
and  Office  Building  Act  and  the  regulations,  but  that  finding  does 
not  of  itself  show  that  the  system  of  work  was  safe  for  Mackie, 
and  indeed  the  defendant,  having  regard  to  Mackie’s  numerous 
complaints,  knew,  or  ought  to  have  known,  that  its  system  was 
I unsafe  for  him.  I think,  therefore,  that  the  defendant’s  com- 
I pliance  with  the  said  statute  and  regulations  does  not  relieve 
! it  from  its  common  law  duties:  Franklin  v.  The  Gramophone 
I Company,  Limited,  [1948]  1 K.B.  542,  552,  560,  [1948]  1 All 
E.R.  353. 

It  is  the  duty  of  an  employer  not  only  to  warn  his  employee 
against  unusual  danger  known  to  him  but  also  to  make  the 
place  of  employment  as  safe  as  the  exercise  of  reasonable  skill 
and  care  will  permit,  or,  conversely,  it  is  the  duty  of  the  em- 
ployer not  only  to  make  the  place  of  employment  as  safe  as 
; the  exercise  of  skill  and  care  will  permit  but  to  warn  the  em- 
ployee of  all  unusual  dangers  known  to  the  employer.  I think 
I the  defendant  knew  that  there  was  unusual  danger  for  Mackie 
and  its  officers  failed  to  take  the  precaution  of  warning  him  of 
' it.  Their  compliance  with  the  Factory  Act  regulations  was  not 
sufficient.  In  consequence  of  the  defendant’s  breach  of  duty 
the  conditions  under  which  Mackie  worked  contributed  to  the 
i disease  from  which  he  suffered.  I hold  that  but  for  the  develop- 
ment of  the  disease,  caused  by  its  being  aggravated,  his  death 
I would  not  have  taken  place  when  it  did. 

I The  defendant,  as  one  of  its  defences,  relies  on  the  doctrine 
I of  volenti  non  fit  injuria.  To  succeed  on  this  ground  the  defend- 
! ant  must  show  that  the  deceased  freely  and  voluntarily,  and  with 
full  knowledge  of  the  nature  and  extent  of  the  risk  he  ran, 
i impliedly  agreed  to  incur  it.  It  must  show  that  Mackie  saw  the 
danger  created  by  the  negligence  of  the  defendant  and  agreed. 
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expressly  or  by  implication,  to  exempt  the  defendant  from  lia- 
bility from  any  damage  caused  to  him  through  that  danger: 
Smith  V.  Charles  Baker  & Sons,  [1891]  A.C.  325,  per  Lord 
Watson  at  p.  355;  Charlesworth,  The  Law  of  Negligence,  2nd 
ed.  1947,  pp.  498  et  seq.  I am  of  the  opinion  that  Mackie  did 
not  have  knowledge  of  the  nature  and  extent  of  the  risk  and  ' 
that  he  neither  expressly  nor  by  implication  intended  to  exempt 
the  defendant  from  any  liability  for  any  injury  caused  to  him. 

It  has  been  held  repeatedly  that  a workman  who  has  complained 
of  the  conditions  of  his  employment  cannot  be  said  to  have  agreed 
that  if  injury  should  befall  him  the  risk  is  to  be  his  and  not 
his  master’s.  I think,  therefore,  that  death  was  caused  in  such 
a manner  as  to  entitle  Mackie  to  maintain  an  action  and  recover 
damages,  which  of  course  is  a condition  precedent  to  the  exist- 
ence of  a claim  under  The  Fatal  Accidents  Act. 

On  the  evidence  as  I see  it  death  was  inevitable  from  the 
disease,  which  I find  antedated  Mackie’s  employment.  When 
death  would  have  taken  place  had  the  disease  not  been  aggravated 
is  not  possible  for  me  to  determine  with  any  degree  of  accuracy 
on  the  evidence,  and  I do  not  think  I should  attempt  to  fix  a 
date,  but  obviously  the  date  of  death  was  not  advanced  many 
years.  In  calculating  the  amount  of  damages  I take  that  circum- 
stance into  consideration.  ' 

I think  the  evidence  establishes  the  defendant’s  liability  for  I 
the  death  at  the  date  it  occurred.  The  fact  that  it  would  in- 
evitably have  occurred  in  consequence  of  the  disease  at  a later  ^ 
date  does  not  relieve  the  defendant  of  liability:  Colder  v.  Cale-  | 
donian  Railway  Company  (1902),  40  Sc.  L.R.  89.  In  that  case 
a workman  was  injured  in  the  course  of  his  employment  and  ji 
died  about  two  months  after  the  injury.  In  an  arbitration  under  | 
the  (British)  Workmen’s  Compensation  Act,  1897,  it  was  found  ! 
that  he  had  been  suffering  from  nephritis,  a disease  which  would  j 
probably  have  proved  fatal  in  the  course  of  a few  years;  that 
he  died  from  nephritis,  but  that  his  death  was  accelerated  by  j 
the  shock  to  his  system  resulting  from  the  accident.  He  was  : 
refused  compensation.  On  appeal  on  a stated  case  it  was  held 
that  the  workman’s  death  had  resulted  from  the  injury  within  j 
the  meaning  of  the  Act  and  that  his  employers  were  accordingly  f 
liable  in  compensation.  In  the  course  of  his  judgment  in  the 
Court  of  Appeal  the  Lord  President,  after  pointing  out  that  the  j 
arbitrator  did  not  state  that  the  nephritis  would  certainly  have 
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proved  fatal  to  the  workman  if  the  accident  had  not  occurred, 
but  only  that  it  was  likely  to  do  so,  said: 

“ . . . even  if  it  had  been  stated  in  the  case  to  be  certain 
that  Colder  must,  apart  from  the  accident,  have  died  sooner  or 
later  of  the  nephritis,  it  does  not  appear  to  me  that  this  would 
have  constituted  an  answer  to  the  claim  of  the  appellants.  When, 
but  for  the  accident,  the  person  would  not  have  died  at  the  time 
at  which,  and  in  the  way  in  which,  he  did  die,  the  accident  must, 
in  my  judgment,  be  held  to  have  been  the  cause  of  his  death  in 
the  sense  of  the  Act.” 

McCarthy  v.  Owners  of  the  Ship  Melita  (1923),  130  L.T.  445, 
was  a somewhat  similar  case.  There  a workman  had  been 
employed  as  a coal-trimmer  for  some  ten  voages.  While  on 
board  the  ship  he  was  severely  injured  by  being  buried  by  coal 
dislodged  by  a lurch  of  the  ship.  Compensation  was  paid  by  the 
shipowners  for  a time  but  they  discontinued,  alleging  that  the 
workman  was  no  longer  incapacitated  by  any  disability  due  to 
the  accident,  but  was  incapacitated  by  natural  causes  unconnected 
with  the  accident,  it  having  been  proved  that  before  the  accident 
he  had  mitral  stenosis,  a disease  of  the  heart  of  gradual  de- 
velopment. It  was  found  that  the  disease  had  been  aggravated 
by  the  accident.  The  County  Court  Judge,  before  whom  the 
matter  of  compensation  came,  made  an  award  in  favour  of  the 
workman  on  the  ground  that  his  condition  was  due  to  some  extent 
to  the  accident.  An  appeal  was  taken  before  Sir  Ernest  Pollock 
M.R.,  Scrutton  L.J.  and  Astbury  J.  It  was  held  that  there  was 
sufficient  evidence  on  which  the  County  Court  Judge  could  find 
that  the  accident  contributed  to  the  development  of  the  disease 
and  the  effect  of  the  extent  of  the  accident  was  to  antedate  the 
condition  in  which  the  applicant  would  find  himself  unable  to  go 
on  with  his  work.  The  speed  of  the  disease  was  increased,  there- 
fore the  evidence  was  sufficient  for  the  learned  County  Court 
Judge  to  find  that  the  man’s  present  condition  was  due  to  the 
accident. 

A review  of  these  authorities  leads  me  to  the  opinion  that 
an  employer  who,  through  breach  of  duty  to  his  employee, 
aggravates  a disease  from  which  the  employee  is  suffering, 
thus  accelerating  death,  cannot  escape  liability  by  showing  that 
he  was  not  responsible  for  the  onset  of  the  disease,  or  that  the 
conditions  under  which  the  employee  worked  would  not  affect  a 
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well  person,  or  that  death  from  the  disease  was  inevitable  at 
some  later  date. 

As  to  the  quantum  of  damages.  The  plaintiff  was  45  years 
of  age  at  the  date  her  husband  died,  and  he  was  46.  He  had 
a life  expectancy  of  26.76  years,  which,  of  course,  was  greatly 
reduced  by  reason  of  the  disease  from  which  he  suffered.  The 
deceased  earned  $22  to  $23  per  week.  Something  should  be 
deducted  from  that  sum  for  spending  upon  himself,  both  for 
maintenance  and  pleasure,  and  the  net  sum  should  be  capitalized, 
having  regard  to  the  joint  expectancy  of  life  of  the  deceased 
and  his  wife  and  the  probable  duration  of  his  earning  capacity: 
Charlesworth,  op.  cit.,  pp.  554-5;  Humphreys  v.  The  City  o/ 
London,  [1935]  O.R.  295,  [1935]  3 D.L.R.  39;  Gauley  v.  The 
Hydro-Electric  Power  Commission  of  Ontario,  [1940]  O.W.N. 
100,  [1940]  2 D.L.R.  191.  There  seems  little  doubt  but  that  the 
plaintiff  would  have  survived  the  deceased.  Having  these  con- 
siderations in  mind  I fix  the  plaintiff’s  damages  by  reason  of 
her  husband’s  death,  in  the  circumstances  I have  indicated,  at 
$2,500.  In  fixing  that  amount  I have  in  mind  only  the  plaintiff’s 
reasonable  expectation  of  pecuniary  benefit  from  the  continuance 
of  her  husband’s  life,  and  I do  not  take  into  account  any  damages 
which  may  have  been  suffered  by  the  deceased  down  to  the 
date  of  his  death,  because  as  I pointed  out  this  action  is  not 
brought  under  The  Trustee  Act,  R.S.O.  1937,  c.  165:  Bowler  v. 
Blake,  64  O.L.R.  499,  [1930]  1 D.L.R.  683.  There  will  therefore 
be  judgment  in  favour  of  the  plaintiff  against  the  defendant  for 
the  sum  of  $2,500  and  costs. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff:  Harold  L.  Daufman,  Kitchener. 

Solicitors  for  the  defendant:  Sims,  Bray,  Schofield  & Lochead, 
Kitchener. 
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I Divorce  and  Matrimonial  Causes — Showing  Cause  against  Making  of 
) Judgment  Absolute — Persons  Entitled — Available  Grounds — Rules 
g-  796(4),  797,  799 — Validity  of  Rules — Whether  Substantive  Law 

\ Affected — The  Matrimonial  Causes  Act,  1860  {Imp.),  c.  144,  s.  7 — 

The  Divorce  Act  {Ontario),  1930  {Can.),  c.  14. 

Rules  796(4),  797  and  799,  read  together,  go  beyond  the  law  of  England 
as  it  existed  on  15th  July  1870  in  two  respects:  (1)  they  contemplate 
that  a defendant  spouse  who  has  not  defended  the  action  may  show 
cause  against  the  making  absolute  of  the  judgment,  and  (2)  they 
permit  cause  to  be  shown,  not  only  on  the  ground  of  collusion  or 
that  of  non-disclosure  of  material  facts,  but  also  “for  any  other 
valid  reason”.  The  Rules,  however,  are  not  ultra  vires  of  the  Rules 
Committee  on  this  account,-  since  they  deal  with  procedure  rather 
than  with  substantive  law,  and  all  that  was  introduced  into  Ontario 
by  The  Divorce  Act  (Ontario),  1930,  was  the  substantive  law  as  to 
the  dissolution  or  annulment  of  marriages.  The  statute  did  not  incor- 
porate into  the  law  of  Ontario  the  practice  in  effect  in  England  on 
the  governing  date,  even  though  that  practice  had  a statutory  source. 
Howe  V.  Howe  et  al.,  [1937]  O.R.  57;  Davies  v.  Davies  et  al.,  [1940] 
O.R.  267,  applied. 

An  application  for  directions  as  to  the  disposition  of  a 
notice  of  desire  to  show  cause  why  the  judgment  nisi,  in  a hus- 
band’s action  for  dissolution  of  marriage,  should  not  be  made 
absolute. 


10th  March  1950.  The  application  was  heard  by  Gale  J.  in 
chambers  at  Toronto. 

K.  G.  Morden,  K.C.,  for  the  plaintiff. 

J.  S.  H.  Beck,  for  the  defendant  wife. 


' 11th  September  1950.  Gale  J.: — After  a lengthy  trial, 
commenced  in  Kingston  and  concluded  in  Toronto,  a decree  nisi 
‘ for  dissolution  of  marriage  was  granted  to  the  plaintiff  on  the 
9th  November  1949,  because  of  adultery  committed  by  the 
defendant  spouse  with  her  co-defendant  Huggett.  All  of  the 
i defendants  except  Kirkwood  entered  appearances  and  Huggett 
and  Blyth  filed  defences.  Each  defendant  was  served  with  notice 
of  trial  but  only  the  defendant  Blyth  was  represented  at  the 
, trial.  At  the  commencement  of  the  trial  the  allegations  levelled 
I against  him  were  withdrawn  as  the  basis  of  a cause  of  action, 

I although  certain  occurrences  involving  him  were  relied  upon  to 
revive  those  acts  of  adultery  between  the  defendant  spouse  and 
the  defendant  Huggett  which  had  been  condoned.  At  the  con- 
elusion  of  the  trial  the  action  was  dismissed  with  respect  to  the 
defendant  Kirkwood. 
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It  should  be  mentioned  here  that  the  plaintiff  asked  for  and 
was  granted  custody  of  his  two  infant  children.  On  the  8th  * 
December  1949  Mrs.  Morris  was  served  with  a copy  of  the  i 
decree  nisi  on  which  was  endorsed  the  notice  prescribed  by  Rule 
796,  and  on  the  20th  January  1950  she  filed  with  the  Local  Regis- 
trar of  this  Court  at  Kingston  (where  the  action  had  been  in- 
stituted) a notice  in  the  following  form : I 

“To— C.  H.  Wood,  Esq.,  | 

Local  Registrar,  S.C.O.  j 

The  Court  House, 

Kingston,  Ontario. 

“Please  Take  Notice  that  I,  the  undersigned  Phyllis  Elaine 
Morris,  wife  of  the  plaintiff  herein,  and  one  of  the  defendants  in 
the  above  named  action,  desire  to  show  cause  why  Judgment 
Absolute  should  not  be  granted  in  this  action. 

“Dated  at  Halifax  in  the  Province  of  Nova  Scotia,  this  9th 
day  of  January  A.D.  1950. 

“Phyllis  Elaine  Morris.”  j 

Believing  that  this  notice  might  be  defective,  a duplicate  j 
thereof  was  signed  by  her  solicitors  on  the  record  and  filed  by  j 
them  on  the  9th  February  1950.  j 

Nothing  further  having  been  done  in  the  matter  by  the  | 
defendant  wife,  the  plaintiff  applied  under  Rule  800(1)  to  the  | 
presiding  judge  in  chambers  in  March  last  “for  directions  for  j 
the  disposition  of  the  defendant  Phyllis  Elaine  Morris’  notice  of  I 
desire  to  show  cause  why  the  Judgment  Nisi  should  not  be  made  | 
absolute”.  Upon  that  application  the  defendant  filed  an  affidavit  | 
which  was  worded  as  follows: 

“1.  I am  one  of  the  defendants  in  this  action  and  am  the 
wife  of  the  plaintiff  herein.  j 

J 

“2.  I have  instructed  my  solicitors  to  file  a Notice  fin  this  | 
action  that  I desire  to  show  cause  why  the  Judgment  in  this  action  j 
should  not  be  made  absolute.  j 

“3.  I base  my  desire  to  show  cause  upon  the  following  facts : || 

“A.  I deny  having  committed  adultery  as  alleged  in  the  || 
Statement  of  Claim  in  this  action.  j 

“B.  I lived  with  the  plaintiff  at  Halifax  in  the  Province  of  ! 
Nova  Scotia  from  the  21st  day  of  November,  1945  until  the  j 
month  of  May,  1946,  sailed  to  England  with  the  plaintiff,  resided 
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there  for  about  one  month,  and  then  went  to  India  with  him  and 

I lived  and  cohabited  with  him  in  India  until  about  September  5, 

■ 1947,  which  I believe  would  constitute  condonation  of  any  adul- 

tery  which  the  plaintiff  has  alleged  I committed  up  to  the  5th 
day  of  September,  1947. 

‘‘C.  My  said  husband  and  I entered  into  a Separation  Agree- 
ment in  India  on  the  9th  day  of  September,  1947,  the  separation 
having  been  brought  about  by  the  cruel  physical  treatment  I 
received  from  my  husband  and  adultery  on  his  part  with  other 
parties  as  I am  informed  and  verily  believe. 

“D.  I have  not  received  any  maintenance  or  support  from 

I I or  on  behalf  of  my  husband  since  about  the  month  of  December, 

If 

{I  “4.  I desire  that  the  Judgment  Nisi  in  this  action  shall  not 
i f be  made  absolute,  that  custody  of  the  children  of  myself  and  my 
said  husband  shall  be  awarded  to  me,  and  that  I shall  be  awarded 
maintenance  for  myself  and  my  children  and  my  costs  of  this 
j action.” 

The  learned  judge  before  whom  the  application  came  ad- 
I journed  it  with  the  suggestion  that  it  be  dealt  with  by  me,  since 
■ I had  presided  at  the  trial.  That  suggestion  was  adopted  and 

the  matter  was  argued  before  me  in  all  its  aspects. 

Counsel  for  the  plaintiff  asked  that  the  notice  filed  by  the 
, defendant  wife  be  vacated  and  set  aside  and  that  her  application 
: to  show  cause  be  dismissed,  for  the  following  reasons: 

I 1.  A defendant  to  a divorce  action  has  no  right  to  intervene 
I or  show  cause  why  a decree  nisi  should  not  be  made  absolute  and 
[ the  present  Rule  796(4)  is  ultra  vires  of  the  Rules  Committee 
since  it  seems  to  confer  upon  a defendant  spouse  a right  which 
was  not  recognized  by  the  law  of  England  as  it  stood  on  the  ‘ 
15th  July  1870. 

2.  No  one  can  validly  intervene  or  show  cause  why  a decree 
nisi  should  not  be  made  absolute  except  by  reason  of  the  same 
having  been  obtained  by  collusion  or  by  reason  of  material  facts 
not  brought  before  the  Court,  and  the  concluding  words  of  Rule 
; 797  and  its  predecessors,  “or  for  any  other  valid  reason”,  are 

ultra  vires  of  the  Rules  Committee  in  view  of  the  fact  that  the 
j law  of  England  at  the  date  mentioned  above  did  not  admit  of  any 
[ but  the  two  grounds  set  out  in  s.  7 of  The  Matrimonial  Causes 
Act,  1860,  23-24  Viet.  (Imp.) , c.  144. 
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3.  In  any  event,  the  matters  raised  by  the  defendant’s  notice  j 
were  fully  covered  during  the  course  of  the  trial  and  a defendant  | 
who  does  not  choose  to  appear  at  a trial  ought  not  to  be  allowed 
to  invoke  Rule  797  for  the  sole  purpose  of  gaining  a new  hearing. 

Those  points  were  argued  fully  and  judgment  was  reserved, 
for  a decision  upon  each  of  them  is  not  only  difficult  but  of  some 
consequence. 

I propose  first  to  examine  into  the  question  of  whether  the 
challenged  portions  of  Rules  796  and  797  are  ultra  vires  of  the 
Rules  Committee. 

As  is  well  known,  the  Supreme  Court  of  Ontario  first  acquired  I 
jurisdiction  in  matrimonial  causes  in  1930  by  an  Act  of  the 
Parliament  of  Canada,  20-21  Geo.  V.,  c.  14,  which  stipulates  that 
the  law  of  England  as  to  the  dissolution  of  marriage  and  as  to  the 
annulment  of  marriage  as  that  law  existed  on  the  15th  July  1870, 
in  so  far  as  it  can  be  made  to  apply  here,  shall  be  in  force  in 
the  Province  of  Ontario.  It  is  necessary,  therefore,  to  ascertain 
the  state  of  the  law  of  England  on  that  date  upon  the  matters 
which  have  been  raised,  and  then  to  decide  whether  those  parts  i 
of  the  Rules  which  have  been  attacked  must  conform  to  that  ) 
law.  I 

While  The  Matrimonial  Causes  Act,  1857,  20-21  Viet.,  c.  85,  ; 

is  the  principal  root  of  our  present  jurisprudence,  it  was  not 
until  1860  that  the  Courts  in  England  were  prohibited  from 
granting  a final  decree  at  the  conclusion  of  the  trial  of  an  action  i 

for  divorce.  In  that  year,  by  23-24  Viet.,  c.  144,  s.  7 was  brought  | 

into  existence  to  provide  that:  j 

“Every  decree  for  a divorce  shall  in  the  first  instance  be  a 
decree  nisi,  not  to  be  made  absolute  till  after  the  expiration  of  j 

such  time,  not  less  than  three  months  from  the  pronouncing 
thereof,  as  the  Court  shall  by  general  or  special  order  from  time 
to  time  direct;  and  during  that  period  any  person  shall  be  at  j 

liberty,  in  such  manner  as  the  Court  shall  by  general  or  special  i 

order  in  that  behalf  from  time  to  time  direct,  to  show  cause  why  j 

the  said  decree  should  not  be  made  absolute  by  reason  of  the  || 

same  having  been  obtained  by  collusion  or  by  reason  of  material  | 

facts  not  brought  before  the  Court;  and,  on  cause  being  so  | 

shown,  the  Court  shall  deal  with  the  case  by  making  the  decree  | 

absolute,  or  by  reversing  the  decree  nisi  or  by  requiring  further  !; 

inquiry,  or  otherwise  as  justice  may  require;  and  at  any  time  j 

during  the  progress  of  the  cause  or  before  the  decree  is  made  j 
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absolute  any  person  may  give  information  to  Her  Majesty’s 
proctor  of  any  matter  material  to  the  due  decision  of  the  case, 
who  may  thereupon  take  such  steps  as  the  Attorney-General 
may  deem  necessary  or  expedient;  and  if  from  any  such  informa- 
tion or  otherwise  the  said  proctor  shall  suspect  that  any  parties 
to  the  suit  are  or  have  been  acting  in  collusion  for  the  purpose 
of  obtaining  a divorce  contrary  to  the  justice  of  the  case,  he 
may,  under  the  direction  of  the  Attorney-General,  and  by  leave 
of  the  Court,  intervene  in  the  suit,  alleging  such  case  of  collusion, 
and  retain  counsel  and  subpoena  witnesses  to  prove  it;  and  it  shall 
be  lawful  for  the  Court  to  order  the  costs  of  such  counsel  and 
witnesses,  and  otherwise,  arising  from  such  intervention,  to  be 
paid  by  the  parties  or  such  of  them  as  it  shall  see  fit,  including 
a wife  if  she  have  separate  property;  and  in  case  the  said 
proctor  shall  not  thereby  be  fully  satisfied  his  reasonable  costs, 
he  shall  be  entitled  to  charge  and  be  reimbursed  the  difference 
as  part  of  the  expense  of  his  office.” 

The  period  of  three  months  was  extended  to  six  months  by 
an  amendment  passed  in  1866;  otherwise,  s.  7 was  the  governing 
statutory  provision  on  the  subject  of  showing  cause  and  inter- 
vention on  the  15th  July  1870. 

Although  the  above  section  would  seem  to  vest  the  right  to 
show  cause  in  “any  person”,  the  English  Courts  soon  commenced 
to  curtail  the  class  of  persons  who  might  exercise  that  right, 
and  it  became  well  settled  that  the  statute  as  judicially  inter- 
preted did  not  allow  a party  to  the  proceedings  to  show  cause 
why  a decree  nisi  should  not  be  made  absolute  if  that  party  had 
appeared  in  or  had  otherwise  defended  the  suit.  It  was  so  held 
in  such  cases  as  Stoate  v.  Stoate  (1861),  2 Sw.  & Tr.  384,  164 
E.R.  1045;  Pattenden  v.  Pattenden  and  Herz field  (1869),  19  L.T. 
612;  Howarth  v.  Hoimrth  (1884),  9 P.D.  218;  and  Harries  v. 
Harries  and  Gregory  (1901),  86  L.T.  202,  and  the  principle  was 
recognized  in  Canada  in  Purdy  v.  Purdy,  [1920]  3 W.W.R.  550. 

It  is  not  so  clear  whether  the  same  rule  applied  to  a party 
who  did  not  appear  or  defend  the  action.  Indeed,  it  strikes  me 
as  being  odd  that  as  the  collusion  may  have  been  practised  only 
at  the  trial,  a non-defending  party  who  did  not  participate  in 
the  fraud  upon  the  Court  should  be  precluded  from  bringing  it 
to  light.  I concede,  however,  that  the  English  texts  make  no 
distinction  whatever  between  the  right  of  a defendant  who  has 
appeared  in  or  defended  an  action  and  one  who  has  not:  see 
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Latey  on  Divorce,  13th  ed.  1945,  p.  714.  But  in  all  of  the  cases 
which  are  relied  upon  the  party  desiring  to  show  cause  had  j 
attorned  to  the  action  in  some  way  and,  with  the  exception  of  ] 

two  Ontario  judgments,  I have  been  unable  to  find  any  instance  j 

where  a non-participating  party  was  denied  the  right.  In  fact,  | 

there  is  a recent  English  decision  which  appears  to  uphold  it.  ; 

In  W — (MJ.)  V.  W. — (H.R.W.),  [1936]  P.  187,  it  was  decided  , 
that  a woman  named  in  a wife’s  petition  as  having  committed  I 
adultery  with  the  husband,  and  served  therewith,  who  did  not 
enter  an  appearance  or  apply  for  leave  to  appear,  was  entitled 
to  intervene  subsequently.  I appreciate,  of  course,  that  the 
intervener  was  considered  not  to  be  a party  to  the  action  prior 
to  her  intervention  and,  therefore,  was  not  caught  by  the  prior 
decisions,  but  the  reasoning  contained  in  the  judgment  does 
indicate  that  a distinction  may  exist  between  the  parties  who 
have  appeared  and  those  who  have  not. 

On  the  other  hand,  the  language  of  the  Court  in  the  Howarth 
case,  supra^  may  well  be  considered  conclusive  upon  the  point. 

At  p.  223  of  the  report,  Baggallay  L.J.  expressed  himself  in  ■ 
this  way:  “Until  the  Act  23  & 24  Viet.  c.  144,  this  right  of  inter- 
vention did  not  exist,  but  by  that  statute  provision  was  made 
for  intervention  in  one  of  two  ways,  the  one  being  by  the  inter- 
vention of  any  third  party/’  (the  italics  are  mine)  “the  other 
by  intervention  of  the  Queen’s  Proctor  under  the  direction  of 
the  Attorney-General.” 

Bindley  L.J.  had  this  to  say  at  p.  228:  “Pausing  there  for  a 
moment,  let  us  consider  the  meaning  of  ‘any  person’.  It  has  been 
decided,  and  properly,  that  ‘any  person’  does  not  include  the 
respondent.  The  respondent  has  other  means  of  applying  to  the 
Court  besides  availing  himself  of  this  intervention  proceeding. 
‘Any  person’  not  only  does  not  apply  to  the  respondent,  but  it  j 
does  not  apply  to  the  respondent  in  disguise,  that  is  to  say,  to 
any  mere  nominee  or  puppet  of  his.  That  which  he  cannot  do  in 
his  own  name  he  cannot  do  by  anybody  else,  or  by  using  any- 
body else’s  name,  but  so  far  as  I know  ‘any  person’  means 
anybody  except  the  respondent  and  somebody  who  is  the  re- 
spondent in  disguise,  his  agent,  or  his  puppet.” 

If  those  statements  were  meant  to  be  read  literally,  then  under 
no  circumstances  could  a party  in  England  show  cause,  but  it 
must  be  remembered  that  in  the  Howarth  case  the  defendant  | 
husband  had  filed  an  answer  and  after  decree  nisi  had  obtained 
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and  abandoned  a rule  for  a new  trial.  It  may  be,  therefore,  that 
the  above  passages  were  directed  to  the  facts  of  that  particular 
case  and  to  no  other  and  that  when  Lord  Justice  Lindley  used 
the  words  “the  respondent”  he  had  in  mind  only  the  respondent 
husband  in  that  action. 

The  two  Ontario  exceptions  to  which  I made  reference  are 
Banting  v.  Banting  and  Le  Bourdais  (1932),  41  O.W.N.  476,  and 
Tompsett  v.  Tompsett  and  Mooney,  [1947]  O.R.  883,  [1948]  1 
D.L.R.  214,  both  decided  before  Rule  796(4)  was  passed.  In  the 
former  it  was  stated  by  the  Court  that  it  had  been  conceded  upon 
the  argument  that  the  defendants,  who  had  not  entered  the 
litigation  in  any  way,  were  not  entitled  to  intervene  upon  the 
motion  to  make  absolute  the  decree  nisi,  and  plainly  that  con- 
cession was  adopted  by  the  judge,  for  later  on  in  his  judgment 
he  states  that  neither  defendant  could  have  resisted  the  decree 
except  by  way  of  appeal.  In  the  Tompsett  case  my  brother 
Urquhart  at  p.  886  suggested  that  anyone  but  the  defendants 
could  have  intervened.  Accordingly,  the  weight  of  judicial 
authority  would  seem  to  establish  that  in  England  in  1870,  and  in 
Ontario  prior  to  the  passing  of  Rule  796(4),  a defendant  to  a 
matrimonial  cause  could  not  show  cause  why  the  decree  absolute 
should  not  issue. 

As  to  the  second  point,  there  can  be  no  doubt  that  the  English 
Act  of  1860  confined  the  grounds  upon  which  intervention  could 
be  based  to  collusion  or  the  non-disclosure  of  material  facts.  The 
language  of  s.  7 itself  is  explicit  and  it  has  not  been  judicially 
expanded  since  it  came  into  existence.  In  fact,  Fisher  J.A.  in 
Ryckman  v.  Ryckman,  [1934]  O.W.N.  343,  stated:  “There  can 
under  Matrimonial  Causes  Rule  18  [which  followed  the  relevant 
parts  of  s.  7 of  the  English  Act]  be  no  intervention  unless  fraud 
or  collusion  is  alleged  or  it  is  shown  that  material  facts  connected 
with  the  divorce  action  were  not  disclosed  before  the  trial  Judge.” 
His  Lordship  made  no  comment  upon  the  inclusion  in  Rule  18 
(see  [1933]  O.R.,  p.  857)  of  the  words  “or  for  any  other  valid 
reason”. 

Undoubtedly  Rules  796(4),  797  and  799,  when  read  together, 
enlarge  the  group  of  persons  who  may  show  cause  to  include 
the  defendant  spouse,  and  the  concluding  part  of  Rule  797  con- 
templates the  possibility  of  intervention  and  showing  cause  not 
only  for  the  reasons  expressed  in  s.  7 of  the  English  Act  but 
also  for  fraud  and  “for  any  other  valid  reason”.  What  I have 
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to  decide  is  whether  the  Rules  Committee  had  power  to  grant 
those  extensions,  having  regard  to  the  position  of  the  English 
law  in  July  1870  and  the  terms  of  the  Dominion  Act  of  1930. 

The  Rules  Committee,  which  passed  the  present  Rules  appli- 
cable to  matrimonial  causes,  was  not  only  authorized  by  the 
Legislature  of  Ontario  as  part  of  its  domain  over  property  and 
civil  rights  to  make  Rules  for  the  purpose  of  “regulating  the  plead- 
ing, practice  and  procedure  in  the  Supreme  Court”  (The  Judica- 
ture Act,  R.S.O.  1937,  c.  100,  s.  106,  as  amended  by  1941,  c.  24,  s. 
3,  and  subsequent  Acts),  but  received  express  jurisdiction  over 
Rules  relating  to  matrimonial  causes  by  virtue  of  s.  7 of  The 
Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208.  If  the  exclusion  of 
a defendant  spouse  from  the  remedy  prescribed  by  s.  7 of  the 
English  Act,  and  the  grounds  upon  which  an  intervener  could 
succeed,  were  matters  of  procedure  only,  then  the  Rules  Com- 
mittee could  pass  those  specific  Rules  under  the  authority  trans- 
mitted to  it  by  the  provincial  Acts  just  referred  to,  but  if  those 
matters  were  part  of  the  substantive  law  of  England  on  the 
15th  July  1870  the  committee  would  have  no  right  to  alter  that 
law.  After  considerable  thought  and  a perusal  of  a number  of 
opinions  upon  the  subject,  I have  come  to  the  conclusion  that 
those  matters  do  not  involve  substantive  law  but  in  essence  are 
concerned  only  with  procedure. 

The  “law  of  England”  was  introduced  into  Ontario  in  1930. 
What  is  the  scope  of  that  phrase?  As  was  decided  in  Howe  v. 
Howe  et  oL,  [1937]  O.R.  57,  [1937]  1 D.L.R.  508,  and  Davies 
V.  Davies  et  al.,  [1940]  O.R.  267,  [1940]  3 D.L.R.  334,  it  does 
not  embrace  the  practice  in  effect  in  England  on  the  governing 
date,  even  though  that  practice  had  a statutory  source.  To  put 
it  shortly,  it  is  my  view  that  the  Parliament  of  Canada,  by  its 
enactment  of  1930,  conferred  upon  the  Supreme  Court  of  Ontario 
for  the  first  time  the  capacity  to  dissolve  marriages  upon  grounds 
which  on  the  15th  July  1870  the  competent  Courts  of  England, 
acting  upon  statutory  authority,  would  have  regarded  as  proper 
and  sufficient,  and  at  the  same  time  imposed  upon  our  Court 
the  collateral  obligation  to  refuse  to  exercise  that  power  if  the 
circumstances  were  such  that  dissolution  would  have  been  denied 
on  that  date  by  the  English  Courts.  It  purports  to  do  nothing 
more  or  less.  Neither  the  manner  of  conducting  the  proceedings 
leading  toward  dissolution  nor  the  machinery  available  to  the 
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defendant  spouse  for  resisting  a decree  was  intended  to  be 
regulated  for  all  time  by  the  practice  in  vogue  in  England  in 
1870,  and  so  it  is  that  while  our  methods  of  presenting  and 
defending  suits  for  divorce  were  originally  patterned  after  the 
English  practice  of  1870,  in  the  years  which  have  intervened 
since  1930  many  material  yet  valid  deviations  have  been  adopted 
by  those  entrusted  with  the  responsibility  of  directing  our  pro- 
cedure, so  that  now  the  two  systems  are  in  many  respects  quite 
different. 

At  this  point  I should  call  attention  to  the  thoughts  expressed 
by  the  late  Chief  Justice  Rose  in  the  Davies  case,  supra^  at  p.  270: 
“It  is  true  that  neither  in  H.  v.  H.  [infra]  nor  in  Howe  v.  Howe 
[supra]  did  the  Court  have  to  consider  whether  an  English 
statute  in  force  in  1870  and  regulating  procedure  only  was  part 
of  the  Jaw’  introduced  into  Ontario;  but  when  once  it  is  granted 
that  it  was  the  substantive  law  that  was  introduced,  i.e.,  the  law 
defining  the  grounds  upon  which  a dissolution  of  marriage  may 
he  decreed  or  denied,  and  not  the  mere  practice,  I think  the 
conclusion  is  inevitable  that  the  practice  is  not  introduced  even 
if  the  practice  rests  upon  statute.  To  direct  that  there  shall  be 
two  steps  in  the  process  of  dissolving  a marriage,  the  first  the 
pronouncing  of  a judgment  nisi,  and  the  second  the  pronouncing 
of  a judgment  absolute,  and  that  the  second  step  shall  not  be 
taken  until  a certain  time  from  the  taking  of  the  first  step  has 
elapsed,  is  a mere  matter  of  procedure  having  nothing  whatever 
! to  do  with  the  duty  of  the  Court  to  grant,  or  the  right  of  the 
Court  to  refuse,  the  dissolution  of  a marriage.  By  the  Dominion 
Act  the  right  of  aggrieved  spouses  to  have  their  marriage  dis- 
solved upon  proof  of  certain  facts  is  established,  subject  to  the 
right  of  the  Court  to  refuse  the  decree  upon  certain  grounds; 
but  the  administration  of  the  law  so  introduced  is  left  to  the 
Court,  and  the  Court  in  administering  that  law  must  of  necessity 
proceed  in  accordance  with  its  own  practice  however  established.” 

I Those  portions  which  I have  italicized  indicate  that  the 
I learned  Chief  Justice  was  of  the  opinion  that  the  Dominion  Act 
j imposed  nothing  more  upon  this  Court  than  the  duty  to  grant 
a dissolution  of  marriage  upon  proof  of  certain  facts,  with  the 
’ right  to  refuse  the  decree  upon  grounds  which  had  been  defined 
in  England  in  1870. 
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Mr.  Morden  argues  that  the  right  to  show  cause  why  a decree  I 

should  not  become  final,  and  the  right  to  do  so  for  the  reasons  j 

expressed  in  s.  7 of  the  English  Act,  are  substantive  matters  | 

beyond  the  range  of  mere  procedure.  I do  not  think  they  are.  To  ! 

show  cause  why  a decree  absolute  should  not  be  granted  is  an  | 

administrative  or  procedural  method  of  challenging  the  finding  | 

of  the  Court.  This  new  procedure  was  conceived  in  1860,  appar-  | 

ently  to  give  greater  opportunity  of  investigation  in  matrimonial  | 

causes,  which  touch  the  welfare  of  the  State,  but  fundamentally  | 

it  is  only  alternative  to  the  usual  means  of  contesting  a judicial  j 

decision  such  as  appeals  and  motions  under  our  Rules  503  and 
523. 

It  is  wrong,  too,  to  think  that  the  reasons  upon  which  a 
person  might  seek  to  show  cause  were  independent  and  substan- 
tive features  of  the  law.  The  reasons  for  intervention  mentioned 
in  the  statute  were  only  limitations  upon  the  use  of  the  protective 
process  then  being  set  up,  and  it  is  quite  impossible  for  me  to 
regard  as  substantive  the  right  of  a person  resisting  intervention 
to  ask  for  its  dismissal  unless  one  of  the  two  statutory  reasons  | 
was  demonstrated.  Manifestly  that  right  was  simply  an  adjunct  | 
to  the  machinery  by  which  the  primary  or  substantial  right  to  a | 
divorce  was  determined. 

I concede  that  it  is  extremely  difficult  to  describe  with  any 
sort  of  precision  the  distinction  between  that  which  is  substantive 
law  and  that  which  is  adjectival.  When  discussing  the  subject  I 
the  authorities  are  unanimous  at  least  to  that  extent.  It  is  there- 
fore safer  to  confine  oneself  to  decisions  upon  specific  problems 
as  they  come  along  and  for  that  reason  the  ideas  enunciated  in 
other  cases  are  of  doubtful  value.  However,  it  is  gratifying  to 
be  able  to  say  that  I have  not  found  any  judgment  which  would 
tempt  me  to  hold  that  the  right  to  show  cause  or  the  right  to  | 
insist  that  the  reasons  therefor  be  confined  to  those  stipulated  in  || 
the  1860  Act  are  substantive  rather  than  procedural.  j 

The  outstanding  statement  as  to  the  distinction  between  the  ! 
two  is  contained  in  the  following  excerpt  from  the  judgment  of  j 
Lush  L.J.  in  Poyser  v.  Minors  (1881),  7 Q.B.D.  329,  where  he  j 
says  at  p.  333 : ! 

“ ‘Practice’  in  its  larger  sense — the  sense  in  which  it  was  | 
obviously  used  in  that  Act,  like  ‘procedure’  which  is  used  in  the  j 
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Judicature  Acts,  denotes  the  mode  of  proceeding  by  which  a legal 
right  is  enforced,  as  distinguished  from  the  law  which  gives  or 
defines  the  right,  and  which  by  means  of  the  proceeding  the  Court 
is  to  administer  the  machinery  as  distinguished  from  its  product. 

“ ‘Practice,’  and  ‘procedure,’  as  applied  to  this  subject,  I take 
to  be  convertible  terms.” 

It  is  my  firm  belief  that  show  cause  procedure  can  properly 
be  regarded  as  part  of  the  machinery  employed  in  determining 
whether  a divorce  is  to  be  the  final  product  of  the  work  of  the 
Court,  and  that  the  instances  in  which  that  procedure  may  be 
invoked  are  only  elements  in  the  process. 

Significant  language  is  also  contained  in  the  judgment  in 
Lendon  v.  Keen  et  aL,  [1916]  1 K.B.  994.  The  Court  there 
decided  that  an  Order  of  the  County  Court  (Agricultural  Hold- 
ings) Rules,  1909,  which  provided,  inter  alia,  that  on  an  appli- 
cation under  The  Agricultural  Holdings  Act,  1908,  for  an  order 
setting  aside  an  award  on  the  ground  of  an  arbitrator’s  miscon- 
duct the  arbitrator  had  to  be  made  a party,  was  not  ultra  vires. 

At  p.  998,  after  repeating  the  above  statement  of  Lush  L.J. 
in  the  Poyser  case,  Sankey  J.  says:  “It  was  contended  that  these 
words  show  that  new  rights  and  new  liabilities  cannot  be  created 
under  a power  confined  to  practice  and  procedure,  and  that 
adding  an  arbitrator  as  a party  was  to  give  a new  right  to  the 
applicant  and  to  impose  a new  liability  on  the  arbitrator.  We 
do  not  think  that  this  is  correct.” 

And  at  the  middle  of  p.  999,  this  is  said:  “There  seems  to  us 
to  be  no  objection  to  a rule  which  makes  it  necessary  to  add  the 
arbitrator  as  a party  to  a proceeding  to  set  aside  an  award  for 
misconduct  or  to  remove  the  arbitrator,  nor  to  a provision  which 
makes  the  arbitrator  in  such  a proceeding  a defendant  in  an 
action.  It  does  not  follow,  however,  that  such  a rule  can  create 
new  rights  and  liabilities  in  respect  of  such  arbitrator  other  than 
such  as  flow  from  mere  procedure,  and  this  distinction  must  be 
observed  in  dealing  with  the  next  question  which  has  to  be  con- 
sidered, namely,  the  question  of  the  costs  of  or  against  the 
arbitrator.” 

Guaranty  Trust  Company  of  New  York  v.  Hannay  d Com- 
pany, [1915]  2 K.B.  536,  is  another  important  decision  upon  this 
branch  of  the  application.  By  English  O.  XXV,  r.  5,  as  it  then 
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was  worded:  “No  action  or  proceeding  shall  be  open  to  objection 
on  the  ground  that  a merely  declaratory  judgment  or  order  is 
sought  thereby,  and  the  Court  may  make  binding  declarations 
of  right  whether  any  consequential  relief  is  or  could  be  claimed 
or  not.”  It  was  held  by  the  Court  of  Appeal  (Buckley  L.J.  dis- 
senting) that  the  Court  had  power  to  make  a declaration  at  the 
instance  of  the  plaintiff  though  he  had  no  cause  of  action  against 
the  defendant,  and  that  the  Rule,  so  construed,  was  merely  an 
extension  of  the  practice  and  procedure  of  the  Court  and  was 
intm  vires.  At  pp.  562-4,  Pickford  L.J.  said : 

“The  next  question  is  whether  if  this  be  the  meaning  of  the 
rule  it  is  ultra  vires.  It  is  said  to  be  so  because  it  adds  to  the 
jurisdiction  of  the  Court,  which  cannot  be  done  by  rules  of 
practice  and  procedure.  The  word  ‘jurisdiction’  and  the  expres- 
sion ‘the  Court  has  no  jurisdiction’  are  used  in  two  different 
senses  which  I think  often  leads  to  confusion.  The  first  and, 
in  my  opinion,  the  only  really  correct  sense  of  the  expression  that 
the  Court  has  no  jurisdiction  is  that  it  has  no  power  to  deal  with 
and  decide  the  dispute  as  to  the  subject-matter  before  it,  no 
matter  in  what  form  or  by  whom  it  is  raised.  But  there  is 
another  sense  in  which  it  is  often  used,  i.e.,  that  although  the 
Court  has  power  to  decide  the  question  it  will  not  according  to  its 
settled  practice  do  so  except  in  a certain  way  and  under  certain 
circumstances. 

“The  distinction  is,  I think,  well  shown  by  the  two  cases  of 
Barraclough  v.  Broim,  [1897]  A.C.  615  and  Westhury-on-8evern 
Rural  Sanitary  Authority  v.  Meredith,  30  Ch.  D.  387.  In  the  first 
case  there  was  a true  want  of  jurisdiction.  The  power  to  decide 
the  dispute  as  to  the  particular  subject-matter  had  been  taken 
away  by  the  statute  from  the  High  Court  as  a Court  of  first 
instance  and  given  to  another  tribunal.  In  the  second  the  Court 
could  decide  the  dispute  and  give  the  relief,  but  by  a settled  prac- 
tice embodied  in  a rule  it  would  not  do  so  except  under  certain 
circumstances,  i.e.,  if  the  subject-matter  was  of  the  value  of  lOL 
or  over.  Yet  Lord  Esher  M.R.  in  Westbury-on-Severn  Rural 
Sanitary  Authority  v.  Meredith  used  the  expression  ‘jurisdiction’, 
although  clearly  what  was  laid  down  by  a rule  could  be  altered 
by  a rule,  and  the  expression  is  used  in  this  sense  in  many  cases. 
It  is,  I think,  necessary  to  keep  this  distinction  in  mind  in  con- 
sidering whether  this  rule  is  ultra  vires.  If  it  adds  to  the  juris- 
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diction  in  the  first  sense  of  giving  power  to  deal  with  matters 
which  could  not  in  any  case  or  under  any  circumstances  be  enter- 
. tained  it  is  ultra  vires,  and  it  is  to  this  state  of  things  that  the 
: . remarks  of  Lord  Davey  in  Barraclough  v.  Brown  were  addressed. 
But  if  its  only  effect  is  to  provide  that  the  Court  may  deal  with  a 
matter  with  which  it  can  already  deal  in  a different  manner 
under  different  circumstances  and  when  brought  before  it  by  a 
I different  person,  it  is,  in  my  opinion,  only  dealing  with  practice 
! and  procedure  and  is  intra  vires.  The  latter,  in  my  opinion,  is  the 
position  in  this  case.  Admittedly  if  a declaration  as  to  liability 
on  these  bills  of  exchange  were  asked  for  by  some  one  who 
' wanted  it  for  the  purpose  of  getting  consequential  relief  it  could 
be  made,  and  all  that  the  rule  does  is  to  remove  the  restriction 
imposed  upon  the  making  of  it  by  the  practice  of  the  Court.” 

I At  pp.  567-8,  Bankes  L.J.  expressed  himself  as  follows:  “As 
! presented  to  this  Court  the  argument  for  the  appellants  raised 
1 two  questions:  first,  whether  upon  the  true  construction  of 

Order  XXV,  r.  5,  the  respondents’  claim  for  a declaration  came 
within  the  rule;  second,  whether  if  it  did  the  rule  was  not  ultra 
vires.  For  the  consideration  of  both  points  it  is,  I think,  neces- 
sary to  go  back  and  trace  the  development  of  the  practice  with 
. regard  to  declaratory  judgments,  and  to  consider  also  the  mean- 
j ing  of  the  term  ‘jurisdiction’  when  applied  to  the  powers  of  a 
Court  of  justice.  The  term  appears  to  be  used  in  a double  sense, 
sometimes  as  referring  to  a case  where  the  matter  in  dispute  is 
I such  that  it  is  impossible  for  any  Court,  or  sometimes  for  a par- 
I ticular  Court,  to  entertain  it;  as  for  instance  where  a Court 
j is  asked  to  enforce  an  agreement  which  is  made  void  by  statute, 
or,  as  in  Barraclough  v.  Brown,  where  exclusive  jurisdiction  had 
been  given  by  statute  to  a Court  other  than  that  in  which  the 
application  was  made;  and  sometimes  as  referring  to  a case  where 
the  particular  Court  refused  to  entertain  some  matter  in  dispute 
on  the  ground  that  it  was  not  matter  proper  or  convenient  for 
I it  to  adjudicate  upon.  I think  this  distinction  is  well  brought 
out  in  the  opinion  of  Lord  Herschell  in  British  South  Africa  Co. 
V.  Comyanhia  de  Mocambique,  [1893]  A.C.  602.  It  was  in  this 
latter  sense  I think  that  the  Vice-Chancellor  was  speaking  in  the 
case  of  Rooke  v.  Lord  Kensington,  2 K.  & J.  753  at  pp.  760,  761 
! [69  E.R.  986],  when  he  says  that  there  was  no  jurisdiction  in 
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the  Court  of  Chancery  before  the  Chancery  Procedure  Act,  1852,  j 
to  make  a simple  declaration  of  right  where  no  consequential  I 
relief  was  claimed.  I cannot  doubt  that  had  the  Court  of 
Chancery  of  those  days  thought  it  expedient  to  make  mere 
declaratory  judgments  they  would  have  claimed  and  exercised 
the  right  to  do  so.  It  was  amongst  other  things  to  amend  the 
practice  and  procedure  of  the  Court  of  Chancery  in  this  respect 
that  s.  50  of  the  Act  of  1852  was  passed.  The  preamble  of  the 
statute  makes  this  point  clear.  The  section  itself  is  in  these 
terms:  ‘No  suit  in  the  said  Court  shall  be  open  to  objection  on 
the  ground  that  a merely  declaratory  decree  or  order  is  sought 
thereby,  and  it  shall  be  lawful  for  the  Court  to  make  binding 
declarations  of  right  without  granting  consequential  relief.’  The 
effect  of  this  section  was  that  it  extended  the  powers  theretofore 
exercised  by  the  Court  of  Chancery  in  relation  to  declarations 
of  right  to  cases  where  no  consequential  relief  was  claimed;  and 
it  did  this  as  a matter  of  the  procedure  or  practice  of  the  Court. 

In  interpreting  this  section  the  Court  of  Chancery  held  that  a j 

plaintiff  could  not  file  a bill  for  a mere  declaration  unless  there  I 
was  some  consequential  relief  which  the  Court  had  the  power  to  | 
grant,  although  the  plaintiff  had  not  in  fact  claimed  it.”  | 

Thus,  in  discussing  the  question  of  jurisdiction,  the  members 
of  the  Court  drew  a clear  line  between  instances  where  a Court 
has  no  power  to  deal  with  or  decide  a dispute,  no  matter  in  what 
form  or  by  whom  it  is  raised,  and  instances  where  the  Court  has 
authority  to  act  but  will  not  do  so  except  in  a certain  way  and 
in  certain  circumstances.  That  distinction  gives  support  to  the 
contention  that  the  Rules  Committee  has  not  entered  the  field  | 
of  substantive  law,  as  argued  by  counsel  for  the  plaintiff.  | 

Authorities  dealing  with  the  conflict  of  laws  are  worthy  of  | 
consideration,  for  although  they  are  not  completely  relevant  j 

they  do  concern  themselves  with  the  characteristic  differences  |j 

between  matters  of  substance  and  procedure,  since  the  latter  is  | 
governed  exclusively  by  the  lex  fori.  In  Dicey’s  Conflict  of  Laws,  I 
6th  ed.  1949,  at  pp.  860-1,  there  appears  the  following  summary  j 
of  the  effect  of  the  cases  upon  the  subject : ^ || 

“Our  Rule  is  clear  and  well  established.  The  difficulty  of  its  | 
application  to  a given  case  lies  in  discriminating  between  matters  | 
which  belong  to  procedure  and  matters  which  affect  the  suhstan-  || 
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five  rights  of  the  parties.  In  the  determination  of  this  question 
two  considerations  must  be  borne  in  mind: 

“(1)  English  lawyers  give  the  widest  possible  extension  to 
the  meaning  of  the  term  ‘procedure’.  The  expression,  as  inter- 
preted by  our  judges,  includes  all  legal  remedies,  and  everything 
connected  with  the  enforcement  of  a right.  It  covers,  therefore, 
the  whole  field  of  practice;  it  includes  the  question  of  set-off  and 
counterclaim,  the  whole  law  of  evidence,  as  well  as  every  rule 
in  respect  of  the  limitation  of  an  action  or  of  any  other  legal 
proceeding  for  the  enforcement  of  a right,  and  hence  it  further 
includes  the  methods,  e.g.,  seizure  of  goods  or  arrest  of  person, 
by  which  a judgment  may  be  enforced. 

“(2)  Any  rule  of  law  which  solely  affects,  not  the  enforce- 
ment of  a right,  but  the  nature  of  the  right  itself,  does  not 
come  under  the  head  of  procedure.  Thus,  if  the  law  which 
governs,  e.g.,  the  making  of  a contract,  renders  the  contract 
absolutely  void,  this  is  not  a matter  of  procedure,  for  it  affects 
the  rights  of  the  parties  to  the  contract,  and  not  the  remedy 
for  the  enforcement  of  such  rights. 

“Hence  any  rule  limiting  the  time  within  which  an  action 
may  be  brought,  any  limitation  in  the  strict  sense  of  that  word, 
is  a matter  of  procedure  governed  wholly  by  the  lex  fori.  But 
a rule  which  after  the  lapse  of  a certain  time  extinguishes  a 
right  of  action — a rule  of  prescription  in  the  strict  sense  of 
that  word — is  not  a matter  of  procedure,  but  a matter  which 
touches  a person’s  substantive  rights,  and  is  therefore  governed, 
not  by  the  lex  fori,  but  by  the  law,  whatever  it  may  be,  which 
I governs  the  right  in  question.” 

Dean  Falconbridge  in  his  Essays  on  the  Conflict  of  Laws, 
1948,  at  p.  265,  puts  it  in  this  way: 

“Broadly  speaking,  it  is  customary  in  the  conflict  of  laws  to 
characterize  as  procedural  such  matters  as  forms  of  action, 
parties  to  an  action,  venue,  rules  of  practice  and  pleading,  proof 
of  facts,  admissibility  of  evidence,  rebuttable  presumptions  and 
burden  of  proof;  and  it  has  been  suggested  that  the  line  between 
i substance  and  procedure  should  be  drawn  on  the  basis  of  the 
general  distinction  between  procedural  rules  which  concern 
: methods  of  presenting  to  a court  the  operative  facts  upon 
' which  legal  relations  depend,  and  substantive  rules  which  con- 
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cern  the  legal  effect  of  those  facts  after  they  have  been  estab-  \ 

listed.”  I 

I 

There  are  also  several  specific  examples  which  tend  to  1 
fortify  my  conception  of  the  right  to  show  cause  and  the  grounds 
upon  which  the  procedure  can  be  launched.  When  the  case  of 
Walker  v.  Walker,  [1932]  O.R.  69,  [1932]  1 D.L.R.  380,  came 
to  be  decided.  Matrimonial  Causes  Rule  14  made  no  mention 
of  an  action  for  annulment.  Mr.  Justice  Logie  did  not  determine  ! 
whether  the  “rule  nisi”  was  a matter  of  substantive  law,  but  I 
held  that  since  it  was  not  introduced  into  England,  so  far  as  i 
actions  for  annulment  were  concerned,  until  1873,  and  was  not  | 
contained  in  our  Rules  in  force  when  that  case  was  before  him, 
an  immediate  judgment  for  annulment  could  go.  In  1933  (see 
[1933]  O.R.,  p.  854)  the  judges  of  the  Supreme  Court  of  Ontario 
amended  the  Rules  to  have  the  “rule  nisi”  apply  also  to  actions 
“for  annulment  of  marriage”  (Rule  16).  Accordingly,  the  judges 
must  have  been  of  the  opinion  that  the  right  to  immediate 
judgment  rather  than  delayed  judgment  was  one  of  procedure 
only  and  was  not  a matter  of  substantive  law.  In  H.  v.  H.,  [1933] 
O.W.N.  490,  [1933]  3 D.L.R.  792,  Middleton  J.A.  refused  the 
plaintiff  the  right  of  physical  examination  of  the  other  spouse 
on  the  ground  that  it  was  a question  of  practice  and  that  the  j 
English  practice  which  permitted  such  an  order  was  not  intro-  I 
duced  into  Ontario  by  the  Dominion  Act  of  1930.  The  decision  I 
of  the  Court  of  Appeal  of  Saskatchewan  in  May  v.  May  and  \ 
McKinlay,  [1934]  3 W.W.R.  471,  is  significant.  It  was  there  held  I 
that  s.  28  of  the  English  Act  of  1857,  which  requires  the  male  | 
adulterer  to  be  made  a party  to  the  suit  and  provides  that  the  j 
Court  may  order  a female  adulteress  to  be  added  as  a party,  j 
deals  wholly  with  matters  of  practice  and  procedure. 

It  was  argued  on  behalf  of  the  plaintiff  that  the  cases  of  1 
Scott  V.  Scott  (1891),  4 B.C.R.  316,  and  Brown  v.  Brown  (1909),  | 
14  B.C.R.  142,  10  W.L.R.  15,  are  authorities  which  show  that  ! 
the  right  to  show  cause  is  in  the  nature  of  a substantive  right.  J 
I have  read  those  cases  with  some  care  and  have  come  to  the 
conclusion  that  they  really  do  not  touch  the  problem  before  me.  jj 
They  decided  merely  that  since  the  jurisdiction  to  grant  divorces  j 
was  conferred  upon  the  Supreme  Court  of  British  Columbia  at  | 
a time  when  there  was  no  tribunal  exercising  appellate  powers  i 
in  the  Province  the  Court  of  Appeal,  which  was  created  later. 
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i could  not  assume  appellate  jurisdiction-  The  basis  of  those  judg- 
ments is  to  be  found  in  the  theory  that  a right  of  appeal  is  a 
statutory  one  and  that  when  these  cases  came  to  be  decided 
) the  Court  of  Appeal  of  British  Columbia  was  clothed  vAth  no 
: statutory  power  to  hear  appeals  in  divorce  actions.  The  decisions 
, have  been  mildly  questioned  in  Laird  v.  Laird;  Hendry  v.  Laird, 
^ 28  B.C.R.  255,  [1920]  3 W.W.R.  1,  51  D.L.R.  642,  and  Jamieson 
I V.  Tytler,  50  B.C.R.  263,  [1935]  3 W.W.R.  510,  [1935]  4 D.L.R- 
i/  705.  In  any  event,  it  is  to  be  observed  that  in  the  Brown  case 
S the  following  appears  at  p.  144: 

‘Tt  [the  proclamation  of  the  19th  of  November,  1858  and 
the  statute  of  the  6th  of  March,  1867]  established  what  for 
convenience  we  may  term  the  jurisprudence  of  divorce.  But  it 
by  no  means  follows  that  it  introduced  all  the  machinery  designed 
, i by  the  framers  of  the  Imperial  statute  to  carry  out  that  juris- 
I*  prudence  as  it  was  proposed  to  be  carried  out  in  England.” 

It  was  also  argued  that  the  right  to  show  cause  is  analogous 
» to  the  right  to  appeal,  which  can  only  be  given  by  legislative 
authority.  There  is,  in  my  opinion,  a wide  distinction  between 
; the  two,  a distinction  which  is  made  apparent  by  the  words  of 
\ the  Lord  Chancellor  at  p.  720  in  The  Attorney-General  v. 
^ Sillem  (1864),  10  H.L.  Cas.  704,  11  E.R.  1200,  where  he  said: 

“The  creation  of  a new  right  of  appeal  is  plainly  an  act  which 
requires  legislative  authority.  The  Court  from  which  the  appeal 
is  given,  and  the  Court  to  which  it  given,  must  both  be  bound, 
and  that  must  be  the  act  of  some  higher  power.  It  is  not  com- 
. j petent  to  either  tribunal,  or  to  both  collectively,  to  create  any 
i such  right.”  The  same  could  not  be  said  of  a process  to  which 
resort  may  be  had  before  final  judgment  is  granted. 

There  is  a statement  contained  in  the  judgment  of  Donovan 
J.  in  Usher  v.  Usher,  45  Man.  R.  557,  [1938]  1 W.W.R.  42, 
[1938]  1 D.L.R.  311,  that  troubles  me.  In  speaking  of  the 
Rule  in  Manitoba  which  allows  intervention  his  Lordship  says: 

I “There  appears  to  be  special  authority  in  its  m*ain  features  for 
j that  Rule  in  sec.  7 of  The  Matrimonial  Causes  Act,  1860,  23  & 
j 24  Viet.  ch.  144.”  If  the  learned  judge  intended  to  hold  that 

■|  the  Rule  was  unauthorized,  save  for  the  existence  of  s.  7 of 
( 

I the  English  Act,  then  I cannot  agree  with  him.  Indeed,  if  that 
j were  so  there  would  be  no  necessity  for  the  Rule.  It  is  my  view 
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that  the  Rule  could  have  been  passed  even  if  the  English  statute  \ 

of  1860  had  not  been  enacted.  I 

( 

For  the  foregoing  reasons,  therefore,  I hold  that  neither  Rule  j 
796(4)  nor  Rule  797  is  ultra  vires  of  the  Rules  Committee.  In 
addition  to  the  cases  cited  above,  I read  many  others,  including 
Lautour  v.  Her  Majesty’s  Proctor  (1864),  10  H.L.  Cas.  685,  11 
E.R.  1193;  The  Colonial  Sugar  Refining  Company,  Limited  v. 
Irving,  [1905]  A.C.  369;  Board  v.  Board,  [1919]  A.C.  956,  48 
D.L.R.  13,  [1919]  2 W.W.R.  940;  Walker  v.  Walker,  [1919]  A.C.  ! 
947,  48  D.L.R.  1,  [1919]  2 W.W.R.  935;  Elkowech  v.  Elkowech,  I 
[1925]  2 W.W.R.  485,  [1925]  3 D.L.R.  676;  Claman  v.  Claman,  j 

[1926]  S.C.R.  4;  Bethell  v.  Bethell,  [1932]  O.R.  300,  [1932]  2 i 

D.L.R.  663;  Harris  v.  Harris,  [1932]  O.R.  304n;  Sherman  v.  \ 
King’s  Proctor,  [1936]  2 W.W.R.  152,  [1936]  3 D.L.R.  90;  I 
Weatherall  v.  Weatherall,  [1937]  O.R.  572,  [1937]  3 D.L.R.  468;  I 
The  Attorney-General  for  Alberta  et  al.  v.  Atlas  Lumber  Com-  || 
pany  Limited,  [1941]  S.C.R.  87,  [1941]  1 D.L.R.  625;  Reference  j 
as  to  the  Validity  of  the  Alberta  Debt  Adjustment  Act,  [1942]  j 
S.C.R.  31,  [1942]  1 D.L.R.  1,  affirmed  [1943]  A.C.  356,  [1943]  1 ^ 

All  E.R.  240,  [1943]  2 D.L.R.  1,  [1943]  1 W.W.R.  378,  24  C.B.R.  | 
129;  Andrews  v.  Andrews  and  Roberts,  [1945]  1 W.W.R.  113,  | 

[1945]  1 D.L.R.  595.  They  were  all  of  interest  but  do  not  require 
comment  here. 


Having  decided  that  Mrs.  Morris  is  not  barred  from  showing 
cause  why  the  decree  nisi  should  not  be  made  final,  and  that 
she  is  entitled  to  do  so  “by  reason  of  the  same  having  been  i 
obtained  by  collusion  or  by  fraud  or  by  reason  of  material  facts  j 
not  brought  before  the  Court  or  for  any  other  valid  reason”  ! 
(Rule  797),  the  next  question  to  be  determined  is  what  order  | 
should  now  be  made.  The  notice  of  desire  to  show  cause  having  j 
been  given,  any  party  may  apply  to  a judge  for  directions  under  j 
Rule  800(1).  The  plaintiff  has  done  so.  Under  Rule  800(2),  ! 

“The  Judge  may  dispose  of  the  matter  in  a summary  way  or  i 

ii 

may  direct  the  trial  of  an  issue”.  It  seems  to  me  that  there  are 
two  courses  available:  either  I should  set  aside  the  defendant’s  || 

j 

notice  and  dismiss  the  application  for  leave  to  show  cause,  if  | 
the  defendant’s  notice  can  be  treated  as  such  an  application,  j 
so  that  the  plaintiff  may  proceed  with  his  application  for  decree  j 
absolute  without  further  notice  to  her,  or  I should  direct  the 
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trial  of  an  issue  or  issues  upon  all  or  some  of  the  allegations 
contained  in  that  notice. 

Has  the  defendant  in  her  notice  and  affidavit  shown  enough 
to  satisfy  a Court  that  the  proof  of  facts  on  which  the  decree 
nisi  is  based  or  other  matters  require  exploration?  Having  pre- 
sided at  the  trial,  my  first  and  natural  reaction  would  be  to 
extend  to  the  defendant  every  chance  of  demonstrating  that  the 
decree  ought  not  to  have  been  pronounced,  for  the  true  object 
of  creating  the  right  of  intervention  is  to  give  to  the  defendant 
in  the  litigation,  the  Attorney-General,  and  the  whole  of  the 
public,  the  opportunity  to  present  information  which  will  forestall 
an  unwarranted  decree.  The  common  interest  of  the  community 
demands  that  no  technical  or  petty  obstacle  should  be  put  in  the 
way  of  an  honest  and  genuine  effort  to  show  that  deception 
has  been  practised  or  that  facts  exist  which  might  persuade  the 
.Court  that  the  plaintiff  has  no  right  to  the  relief  claimed.  On 
the  other  hand,  vigilance  must  be  exercised  to  ensure  that  this 
procedure  is  not  wrongfully  employed  for  the  purpose  either  of 
improperly  securing  a retrial  of  the  action  or  of  vexatiously 
obstructing  or  prolonging  the  true  course  of  justice.  In  our 
understandable  desire  to  preserve  the  sanctity  of  marriage  and 
the  probity  of  the  work  of  the  Court  we  should  not  lose  sight 
of  the  possibility  that  a defendant  spouse  may  maliciously  en- 
deavour to  exploit  this  procedure  to  extort  an  improper  advan- 
tage from  the  plaintiff.  I venture  to  suggest  that  caution  will  have 
to  be  exercised  in  deciding  whether  the  right  to  show  cause  should 
be  extended  or  denied  to  a defendant  spouse,  and  that  the  decision 
will  depend  almost  entirely  upon  the  peculiar  facts  of  each  case. 

It  would  be  unwise  to  attempt  to  formulate  standards  of 
general  application.  If  the  Court  suspects  that  fraud  or  col- 
lusion has  been  perpetrated,  or  that  it  has  been  materially  mis- 
led, then  the  proceedings  in  the  action  will  promptly  be  reviewed. 
But  it  is  quite  impossible  to  list  the  other  reasons  which  will 
cause  the  Court  to  act.  Rule  797  directs  that  the  action  may  be 
also  investigated  to  ascertain  whether  the  decree  was  obtained 
“by  reason  of  material  facts  not  brought  before  the  Court”  or 
“for  any  other  valid  reason”.  Surely  those  words  need  no  elab- 
oration. In  each  case  the  judge  will  apply  a sound  discretion 
after  a study  of  the  circumstances,  peculiar  to  the  case  with 
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which  he  is  dealing.  Mr.  Justice  Urquhart  held  in  Tompsett  v. 
Tompsett  and  Mooney,  [1947]  O.R.  883,  [1948]  1 D.L.R.  214, 
and,  with  respect,  quite  properly  so,  that  the  concluding  words 
of  the  Rule  are  not  restricted  by  the  ejusdem  generis  doctrine 
so  that  as  the  jurisprudence  under  the  Rule  develops  a variety 
of  reasons  for  refusing  to  grant  the  final  decree  may  be  estab- 
lished. Several  grounds  which  have  been  or  which  will  probably 
be  declared  to  be  sufficient  come  to  mind.  For  example,  in  Under- 
wood V.  Underwood  and  Haigh  (1939),  55  T.L.R.  1048,  the  decree 
nisi  was  rescinded  upon  its  being  shown  that  the  failure  of  the 
respondents  to  defend  the  petition  had  been  due  to  the  negligence 
of  their  former  solicitor.  Then  again  my  brother  Urquhart  was 
prompted  to  direct  an  issue  in  Postar  v.  Postar  et  al.,  [1942] 
O.W.N.  8,  [1942]  1 D.L.R.  526,  partially  because  the  defendant 
had  been  unable  to  have  a material  witness  at  the  trial  of  the 
action.  In  the  Tompsett  case,  supra,  the  Court  permitted  inter- 
vention on  behalf  of  the  defendant  spouse  who  was  thought  to 
be  mentally  ill.  It  strikes  me  that  if  it  were  made  to  appear  that 
a defendant  suffered  from  any  other  disability,  such  as  infancy, 
to  such  an  extent  as  to  be  incapable  of  appreciating  the  con- 
sequences of  a decree,  or  that  there  was  a defence  which  had 
not  been  put  forward,  through  legitimate  mistake,  the  Court 
would  probably  be  sympathetic  to  a plea  that  the  decree  be 
reconsidered.  These  are  but  mere  illustrations;  certainly  others 
will  come  to  the  fore  as  time  goes  on. 

I desire  to  add,  however,  that  except  in  instances  of  fraud 
or  collusion  it  should  be  less  difficult  for  the  Attorney-General 
or  members  of  the  public  who  are  strangers  to  the  action  to 
obtain  a re-examination  of  the  proceedings  than  for  a defendant 
spouse  to  do  so.  In  the  first  place,  the  defendant  should  be  under 
some  duty  to  explain  the  delay  in  presenting  the  information 
which  is  being  proffered.  I should  also  like  to  add  that,  so  far 
as  I am  concerned,  where  an  issue  is  well  defined  in  the  state- 
ment of  claim  and  the  Court  has  rendered  its  decision  upon  that 
issue,  a spouse  who  has  chosen  not  to  file  an  answer  to  it  in  the 
usual  way  will  not  be  permitted  recourse  to  Rule  797  for  the 
single  purpose  of  securing  a retrial.  The  Rule  was  not  intended 
to  have  that  object.  In  Hovjarth  v.  Howarth  (1884),  9 P.D. 
218,  Cotton  L.J.  states  emphatically  that  the  Court  will  not 
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I accede  to  an  intervention  merely  to  hear  fresh  evidence  upon 
matters  which  have  already  been  considered  by  the  Court. 

Bearing  those  principles  in  mind,  I now  turn  to  the  allegations 
; made  by  Mrs.  Morris  in  her  affidavit. 

The  first  ‘Tact”  upon  which  the  desire  to  show  cause  is  based 
is:  “A.  I deny  having  committed  adultery  as  alleged  in  the  state- 
ment of  claim  in  this  action.”  I suppose  she  intends  the  state- 
: ment  to  be  coupled  with  a request  to  have  the  trial  commence 

i anew  upon  the  subject  of  her  misconduct,  and  as  I have  already 
mentioned  the  Rule  should  not  be  used  for  that  purpose.  Perhaps 
that  is  all  I need  to  say  on  this  point,  but  I cannot  refrain  from 
observing  that,  having  heard  the  plaintiff’s  testimony,  and  having 

II  perused  carefully  the  evidence  taken  on  commission,  it  is  pre- 
' posterous  for  Mrs.  Morris  to  contend  that  she  did  not  commit 

t adultery  as  alleged  in  the  statement  of  claim.  This  observation 
' is  made  because  of  the  evidence  which  established  that  in  1943, 
when  she  had  been  separated  from  her  husband  for  a considerable 
length  of  time,  Mrs  Morris  confessed  to  having  had  an  abortion  of 
. a pregnancy  caused  by  intercourse  with  Huggett,  and  because  of 
the  fact  that  a reliable  and  completely  independent  physician 
, testified  that  again  on  2nd  December  1945  she  suffered  complete 
1 abortion  of  another  pregnancy,  for  which  her  husband  could  not 
have  been  responsible.  I only  mention  those  two  pieces  of 
evidence;  there  was  a great  deal  more  to  indicate  that  her  denial 
, of  adultery  is  quite  unacceptable. 

I intend  to  leave  the  question  of  condonation  for  the  moment. 

Paragraph  3 C is  worded  in  a subtle  way.  At  first  glance 
i it  would  seem  merely  to  call  attention  to  a separation  agreement. 
If  that  was  intended  to  be  the  only  point  advanced  by  the  para- 
graph, then  it  can  be  disregarded,  in  my  opinion,  for  I would 
not  be  prepared  to  treat  it  as  sufficiently  material  to  preclude 
the  granting  of  a decree  absolute  in  this  case.  While  the  separa- 
j cion  agreement  was  not  produced  at  the  trial,  the  omission  to 
' do  so  is  explained  by  the  fact  that  the  husband  did  not  possess 
a copy  of  it.  In  any  event,  the  plaintiff  mentioned  it  in  his 
i testimony  (I  believed  he  was  speaking  of  an  oral  arrangem.ent) 

^ I and  there  was  tendered  to  me  a letter  making  reference  to  the 
agreement,  which  letter  I rejected  as  inadmissible.  It  will  be 
seen,  therefore,  that  there  was  no  evil  intent  on  the  part  of  the 
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plaintiff  to  suppress  the  document  and  the  presence  of  such  a I 
design  is  the  only  thing  which  might  render  its  non-disclosure  im- 
portant, for  the  solicitor  for  the  defendant  has  made  the  agree- 
ment available  to  me  and  its  terms  could  have  nothing  whatever 
to  do  with  the  question  whether  or  not  a divorce  should  be 
granted.  It  may  be  pertinent  to  the  matter  of  the  custody  of 
the  children,  but  that  feature  of  the  case  is  not  open  to  review 
in  proceedings  under  Rule  797.  If  the  defendant  believes  that 
the  separation  agreement  is  a reason  why  the  present  order  for  | 
custody  should  be  altered,  she  may  resort  to  other  proceedings  | 
for  that  purpose,  although  again  it  should  be  pointed  out  that 
as  the  plaintiff  claimed  custody  in  the  action  she  had  ample 
opportunity  to  raise  the  question  at  the  trial. 

If  sub-para.  C is  intended  also  to  suggest  that  the  divorce 
ought  not  to  be  granted  because  of  cruelty  on  the  part  of  the 
husband  or  because  of  the  commission  of  adultery  by  him,  it 
falls  far  short  of  its  aim.  I concede  that  such  a charge  is  serious, 
but  in  view  of  all  the  evidence  it  would  take  something  more 
than  is  contained  in  that  paragraph  to  induce  me  to  act  upon  it.  j 
No  facts  are  given  and  the  phrase  “as  I am  informed  and  verily 
believe”,  without  indicating  the  source  of  the  information,  shows 
the  frailty  of  the  allegation.  In  the  face  of  the  plaintiff’s  cate- 
gorical denial  of  the  truth  of  the  allegation,  and  in  view  of  the 
fact  that  the  defendant  spouse  was  presumably  being  advised 
by  a competent  solicitor,  I am  not  prepared  to  order  an  inquiry 
into  the  plaintiff’s  conduct,  particularly  when  his  misconduct, 
even  if  established,  would  not  constitute  an  absolute  defence  to 
the  action.  I am  inclined  to  believe  that,  having  regard  to  the 
promiscuous  manner  in  which  the  defendant  has  conducted  her- 
self, any  judge  would,  in  all  probability,  exercise  his  discretion 
in  favour  of  the  plaintiff  even  if  the  misconduct  were  proved.  The 
thoughts  expressed  in  the  majority  judgment  in  Howe  v.  Howe 
et  al.,  [1937]  O.R.  57,  [1937]  1 D.L.R.  508,  might  well  be  applied. 

I repeat,  however,  that  I do  not  think  that  the  vague  insinuation 
of  the  wife  on  this  aspect  of  the  matter  even  justifies  further 
investigation. 

Paragraph  3 D of  course  is  quite  irrelevant  to  the  question 
whether  or  not  the  decree  nisi  should  be  made  absolute.  In 
other  words,  the  facts  therein  set  out  are  not  material  to  the 
granting  or  withholding  of  a decree  of  divorce. 
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I now  revert  to  para.  3 B.  In  effect  the  defendant  swears 
that  as  the  writ  of  summons  was  issued  on  the  12th  August 
1947,  and  as  the  parties  continued  to  cohabit  as  man  and  wife 
until  the  5th  September  1947  any  adultery  committed  prior  to 
the  commencement  of  the  action  was  completely  condoned  by 
the  plaintiff,  and  that  such  condonation  constitutes  a good  de- 
fence to  the  action.  A statement  that  the  husband  and  wife  are 
living  in  normal  marital  relations  when  the  action  is  commenced, 
and  continue  to  do  so  for  some  time  thereafter,  is  one  of 
enormous  gravity.  If  proved,  it  almost  amounts  to  a fraud  upon 
the  Court,  for  the  issue  of  a writ  asking  dissolution  presupposes 
that  the  parties  have  separated.  In  this  case  the  plaintiff  testified 
at  the  trial  that  he  did  not  have  sexual  relations  with  his  wife 
from  and  after  April  1947,  when  he  was  moved  from  where 
they  had  been  residing  in  India,  and  that  shortly  after  he  gave 
instructions  for  the  commencement  of  the  action.  In  the  light 
of  that  evidence  I find  it  difficult  to  accept  the  suggestion  that 
he  continued  to  reside  with  his  wife.  However,  the  question  of 
condonation  was  not  introduced  into  the  pleadings  as  an  issue 
between  the  two  spouses  and  the  evidence  of  the  plaintiff  in 
that  regard  has  not  been  put  to  the  ordeal  of  cross-examination. 
Accordingly,  I would  wish  to  hear  further  viva  voce  evidence 
upon  it  if  I had  any  real  assurance  that  there  is  some  founda- 
tion for  the  defendant’s  accusation.  She  makes  a short  state- 
ment of  fact  without  any  convincing  details.  If  it  is  accurate 
there  should  be  many  ways  in  which  it  can  be  confirmed  and 
the  charge  is  important  enough  to  satisfy  me  that  the  defendant 
should  be  permitted  the  right,  if  she  wishes  it,  of  filing  another 
affidavit  dealing  with  the  question  of  condonation.  The  affidavit 
should,  of  course,  be  sworn  by  some  other  person  who  is  pre- 
pared to  outline  circumstances  tending  to  substantiate  the  facts 
I alleged  by  the  defendant  in  para.  3 B of  her  affidavit. 

I The  affidavit  is  to  be  filed  within  30  days  from  this  date 
! or  within  such  future  time  as  I may  allow  should  the  30-day  period 
i be  inadequate.  If  it  is  filed  counsel  will  please  speak  to  me  so 
that  an  appointment  to  argue  the  matter  further  may  be  ar- 
i ranged. 

In  the  event  that  the  affidavit  is  not  presented  within  the 
I time  stipulated  above,  I will  then  order  that  the  two  notices  of 
I the  defendant  be  struck  out,  and  as  they  may  properly  be  re- 
I garded  as  a summary  disposition  under  Rule  800(2)  of  the 
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defendant’s  application  to  show  cause,  the  order  will  also  pro-  j 
vide  for  the  dismissal  of  that  application.  ( 

I realize  that  if  the  defendant  establishes  condonation  as  of  | 

the  date  of  the  issue  of  the  writ  other  matters  will  have  to  be  i 

i 

considered,  including  the  effect  of  the  acquisition  by  the  plaintiff  ! 
just  prior  to  the  trial  of  knowledge  of  the  second  abortion.  The 
consequence  of  that  subsequent  information  and  the  fact  that 
there  was  no  real  proof  of  the  identity  of  the  person  responsible 
for  the  later  pregnancy  will  require  careful  study.  j 

Application  adjourned.  j 

I 

Solicitors  for  the  plaintiff:  Herrington  & Slater,  Kingston.  ; 

Solicitors  for  the  defendant  Morris:  Brown  & Beck,  Toronto. 
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[SPENCE  J.] 

B.  V.  B. 

Divorce  and  Matrimonial  Causes — Alimony — Cruelty — What  Constitutes 

Cruelty  Sufficient  to  Found  Judgment  for  Alimony — Persistent  and 

Unfounded  Accusations  of  Adultery — Other  Matters. 

There  need  be  no  physical  assault  by  the  defendant  upon  the  plaintiff 
to  give  the  Court  jurisdiction  to  award  alimony,  and  cruelty  as  defined 
in  Russell  v.  Russell,  [18971  A.C.  395,  may  exist  without  such  physical 
assault.  Any  actions  producing  physical  illness  or  mental  distress  of 
a nature  calculated  to  affect  the  plaintiff’s  health,  with  ground  for 
reasonable  apprehension  that  such  conduct  may  continue,  may  amount 
to  cruelty  within  the  meaning  of  the  rule.  H.  v.  H.,  [1944]  O.R.  438; 
Mclnroy  v.  Mclnroy,  [19461  O.R.  587;  Burns  v.  Burns  and  Fredericks, 
[1944]  O.R.  561;  Munshaw  v.  Munshaw  (1923),  25  O.W.N.  18,  and  other 
authorities,  applied.  The  damage  to  the  plaintiff’s  health  need  not  be 
permanent,  if  the  evidence  makes  it  clear  that  the  defendant’s  con- 
duct, if  continued,  would  result  in  serious  impairment  of  her  health. 
Persistent  and  unfounded  accusations  that  the  wife  has  been  guilty  of 
adultery  may  amount  to  cruelty  within  the  meaning  of  the  rule. 

An  action  for  alimony  and  other  relief. 

3rd  and  4th  April  and  9th  to  12th  May  1950.  The  action  was; 
tried  by  Spence  J.  without  a jury  at  Ottawa. 

J.  T.  Weir,  for  the  plaintiff. 

Gordon  F.  Henderson  and  A.  T.  Hewitt,  for  the  defendant. 

28th  September  1950.  Spence  J. : — This  is  an  action  for 
alimony,  custody  of  the  two  infant  daughters  of  the  parties  and 
maintenance  for  them.  The  action  was  tried  at  Ottawa  on  3rd 
and  4th  April,  and  the  trial  continued  at  the  same  place  on  9th 
to  12th  May.  Since  the  completion  of  the  evidence,  counsel  for 
both  parties  have  submitted  arguments  in  writing  and  I have  been 
furnished  with  a complete  transcript  of  the  evidence  given  at 
the  trial  by  the  defendant.  Having  perused  this  transcript,  the 
written  arguments  and  my  copious  notes,  and  having  given  the 
matter  very  careful  and  lengthy  consideration  in  the  meantime, 
I have  not  altered  the  conclusions  upon  the  facts  which  I reached 
upon  the  termination  of  the  evidence. 

Firstly,  in  so  far  as  the  plaintiffs  claim  to  alimony  depends 
on  her  allegation  that  on  two  separate  occasions  the  defendant 
ordered  the  plaintiff  to  leave  the  family  home  and  declared  his 
intention  of  refusing  to  support  her,  I must  find  in  favour  of 
the  defendant.  Let  it  be  assumed  for  this  purpose  that  these  two 
demands  were  made  exactly  as  the  plaintiff  has  outlined  in  her 
evidence.  Nevertheless,  the  defendant  on  the  18th  June  1949, 
only  two  days  after  the  plaintiff  had  left  the  home,  made  a trip 
to  Toronto  to  the  home  of  the  plaintiffs  father  and  there  ad- 
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dressed  to  her  impassioned  pleas  that  she  return.  On  the  follow- 
ing day  he  wrote  to  her  the  letter  identified  at  trial  as  part  of 
ex.  13,  in  which  he  repeats  these  pleas  in  the  most  unequivocal 
terms.  The  same  request  appears  in  another  letter  dated  28th 
September  1949,  which  forms  another  part  of  the  same  exhibit. 
The  defendant  in  para.  9 of  the  statement  of  defence  offered 
without  condition  to  take  back  into  the  home  the  plaintiff  and 
their  children.  In  his  evidence  he  repeated  the  offer  on  several 
occasions  and  gave  testimony,  not  denied  by  the  plaintiff  in 
reply,  that  he  had  engaged  several  mutual  friends  to  attempt 
to  persuade  the  plaintiff  to  return  to  the  family  home.  I am 
convinced  beyond  any  doubt  that  each  of  these  offers  was  made 
in  absolute  sincerity.  There  can  be  no  denial  that  the  defendant 
has  always  felt  for  his  wife  a great  love  and  still  feels  such 
love,  and  that  he  would  be  delighted  even  now  if  a complete 
reconciliation  should  take  place.  It  is  this  circumstance  which 
makes  the  litigation  somewhat  tragic.  It  is  plain  that  if  the 
offer  to  take  back  the  wife  is  hona  fide,  and  this  defendant’s 
repeated  offers  certainly  were,  then  the  plaintiff  may  not  rely 
on  the  original  eviction  to  secure  a judgment  for  alimony: 
Gardner  v.  Gardner,  [1937]  O.W.N.  500. 

I shall  next  dispose  of  the  allegations  that  the  defendant  was 
guilty  of  many  acts  of  physical  cruelty  towards  his  wife  so  that 
“the  plaintiff  in  order  to  prevent  further  physical  violence  and 
in  order  to  prevent  further  injury  to  her  health  and  nervous 
system  left  the  house  and  premises  of  the  defendant  with  her 
two  infant  children”  (I  quote  from  para.  10  of  the  statement 
of  claim).  It  must  be  understood  that  herein  I deal  with  acts 
of  physical  violence,  that  is,  of  actual  bodily  contact,  only, 
leaving  for  consideration  hereafter  allegations  of  damage  to  the 
plaintiff’s  nervous  system  and  consequent  impairment  of  her 
general  health.  Many  such  incidents  are  alleged — a few  with 
some  particularity — ^three  of  them  prior  to  1st  June  1949,  and 
two  of  them  after  the  plaintiff’s  return  from  Toronto  on  10th 
June  1949.  It  is  perhaps  significant  that  no  third  person  could 
testify  to  having  seen  or  even  heard  any  of  these  assaults, 
although  two  different  servants  did  testify  somewhat  reluctantly 
in  cross-examination  to  having  heard  loud  voices  as  if  the  parties 
were  in  disagreement,  and  one.  Miss  Eglantine  Renaud,  did 
state  that  the  defendant  had  restrained  the  plaintiff  from  tele- 
phoning or  leaving  the  house  on  the  night  of  15th  June  1949. 
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Moreover  the  marks  upon  the  plaintiff’s  person  which,  she 
alleged,  resulted  from  such  assaults  were  only  observed  on  one 
occasion,  the  night  of  12th  June.  Dr.  P.  described  “a  black  and 
blue  mark  on  the  right  arm  between  the  shoulder  and  elbow, 
a little  over  an  inch  long  and  quite  narrow”.  The  plaintiff’s 
allegation  had  been  that  the  defendant  grasped  her  arm  between 
the  wrist  and  the  elbow  and  so  caused  the  mark.  Dr.  P.,  in 
cross-examination,  admitted  that  the  bruise  was  of  a type  which 
could  have  been  caused  by  the  plaintiff  falling  over  or  against 
a wire  stretched  across  the  path  between  the  B.  and  the  P. 
residences.  The  defendant  is  a powerful  man,  in  young  middle 
age,  and  I agree  with  t*he  opinion  he  expressed  during  his 
evidence  that  if  he  had  ever  delivered  such  blows  and  punches 
as  the  plaintiff  described,  he  might  have  injured  her  seriously 
or  even  have  killed  her.  Moreover,  I find  it  impossible  to  believe 
j that  this  delicately-nurtured  young  lady  would  have  submitted 
to  such  grievous  assaults  on  a series  of  occasions  without  con- 
sulting a physician  and  also  leaving  her  husband,  not  on  15th 
June  1949,  but  months  or  even  years  before.  Perhaps,  however, 

' I come  to  the  conclusion  chiefly  upon  my  estimates  of  the 
characters  of  the  two  parties.  As  I have  implied  before,  the 
defendant  has  an  almost  fervent  adoration  for  his  wife  and, 
notwithstanding  his  faults,  to  which  reference  shall  be  made 
hereafter,  I cannot  conceive  of  him  seriously  assaulting  the 
I plaintiff.  Although  it  is  difficult  to  understand,  I have  reached 
; this  conclusion  without  seriously  disbelieving  the  plaintiff,  and 
in  fact  throughout  the  course  of  my  findings  I have  chosen  in 
the  majority  of  instances  to  believe  the  plaintiff’s  evidence.  Both 
parties  in  marital  disputes  are  guilty  of  some  exaggeration  due 
I to  emotional  factors,  and  there  is  no  doubt  that  the  plaintiff 
I would  be  much  shocked  by  a violent  disagreement,  so  that  a 
i slight  and  even  inconsequential  bodily  contact  would  appear  to 
be  a serious  attack,  and  upon  further  contemplation  of  it  under 
the  strained  atmosphere  of  this  litigation  might  well  be  magni- 
fied to  a brutal  assault.  It  is  possible  that  at  least  one  of  the 
! incidents  described  by  the  plaintiff  might  have  been  mere  horse- 
i play.  Following  as  it  did  a violent  verbal  dispute,  the  plaintiff 
might  well  have  misunderstood  the  import  of  the  incident.  At 
any  rate  I can  find  no  such  cruelty  in  the  alleged  physical 
assaults  as  was  '‘likely  to  produce,  or  which  did  produce,  physical 
illness  or  mental  distress  -of  a nature  calculated  to  affect  her 
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bodily  health”:  H.  v.  H.,  [1944]  O.R.  438  at  457,  [1944]  4 D.L.R.  ^ 
173  {sub  nom.  Hawn  v.  Hawn).  I am  strongly  of  the  opinion  1 
that  any  physical  assaults,  which  occurred  as  physical  assaults 
only,  did  not  give  rise  to  “danger  to  life,  limb,  or  health,  bodily 
or  mentally,  or  a reasonable  apprehension  of  it”:  Russell  v. 
Russell^  [1897]  A.C.  395  at  399.  Therefore,  were  the  evidence 
to  disclose  no  more  than  these  alleged  physical  assaults,  I would 
dismiss  the  action. 

The  parties  were  married  in  November  1940  at  Toronto.  The  , 
plaintiff  had  lived  in  that  city,  the  daughter  of  a well-to-do  j 
family  and,  to  use  her  own  words,  “had  been  very  active  socially  ! 
in  Toronto”  before  her  marriage.  After  an  extensive  honeymoon  j 
in  Washington,  Nassau  and  New  York,  the  parties  occupied  first 
a large  and  luxurious  apartment  in  Montreal,  then  a fine  home 
in  Westmount,  Quebec,  and  finally  a luxurious  residence  set  in 
extensive  grounds  in  Rockcliffe.  The  parties  enjoyed  throughout 
every  advantage  of  wealth  and  society.  They  had  two  infant 
daughters,  born  in  October  1941  and  May  1944.  I am  convinced, 
however,  that  from  a very  early  date  their  married  life  was  j 
plagued  by  the  clash  of  such  widely  divergent  characters  that  I 
it  could  only  have  survived  by  the  exercise  of  more  maturity  j 
than  either  of  the  parties  displayed.  The  plaintiff,  as  I have  j 
said,  came  from  a socially  prominent  family,  and  had  all  her 
life  enjoyed  free  and  happy  social  intercourse.  She  admitted 
inexperience  in  housekeeping  routine  when  she  was  married.  | 
She  was  popular  and  was  sought  after  by  her  many  friends. 

It  was  only  natural  that  the  plaintiff  therefore  should  feel  that 
her  life  after  marriage  should  be  only  a further  and  more  enjoy- 
able continuation  of  the  pleasant  social  intercourse  to  which  she 
was  accustomed  before  marriage.  The  defendant  was  a very 
different  personality.  His  early  life  had  been  spent  in  South 
America  and  apparently  his  background  had  been  that  of  a 
powerful,  wealthy  and  conservative  family.  The  defendant,  ac- 
cording  to  the  evidence  of  the  plaintiff,  which  I believe,  soon 
after  marriage  exhibited  an  attitude  to  the  rather  informal  social  ' 
customs  of  modern  life  in  Canada  which  could  not  fail  to  arouse  ' 
resentment  or  rather  distress  in  his  young  wife.  It  would  appear 
that  he  chose  to  dictate  her  personal  habits,  as  by  attempting  « 

to  prohibit  smoking,  and  even  criticized  her  manner  of  dress.  a 

The  defendant,  I believe,  through  a combination  of  ordinary  i 

jealousy  and  an  old-world  attitude  as  to  the  place  of  a wife,  i 
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looked  with  the  strongest  disfavour,  which  might  well  be  de- 
scribed as  suspicion,  upon  the  most  innocent  and  ordinary 
contacts  between  the  plaintiff  and  any  man.  The  plaintiff  re- 
11  counts  at  least  three  or  four  incidents  in  which  such  attitude 
[ caused  her  much  embarrassment,  and  it  was  the  last  and  most 
violent  exhibition  of  the  same  viewpoint  which  was  the  direct 
I cause  of  the  separation. 

I devote  a considerable  part  of  these  reasons  to  outlining 
|i  my  analysis  of  the  characters  of  the  parties  and  particularly 
that  of  the  defendant,  because  I am  convinced  that  the  clash 
I of  these  two  divergent  characters  was  the  reason  for  the  break- 
up in  the  home  and  that  only  by  the  study  of  the  impact  of 
his  character  on  that  of  his  wife  (the  plaintiff)  can  it  be  deter- 
mined whether  the  situation  is  such  as  will  entitle  the  plaintiff 
to  the  relief  she  seeks.  As  I have  said,  I am  utterly  convinced 
that  the  defendant  was  ruled  throughout  by  a deep  and  pas- 
! sionate  love  for  the  plaintiff.  It  was  the  exhibition  of  this  love 
by  an  unreasoning  jealously  and  by  a selfish  desire  to  dominate 
her  whole  life  that  caused  most  of  the  trouble.  The  plaintiff 
has  accused  the  defendant  of  the  most  ungovernable  temper, 
giving  rise,  according  to  her  evidence,  to  frequent  and  some- 
times serious  assaults.  I have  already  expressed  my  belief  that 
the  seriousness  of  such  assaults  was  much  exaggerated.  I do 
believe,  however,  that  fits  of  temper  were  frequently  displayed 
by  the  defendant;  in  fact  I am  of  the  opinion  that  they  were 
the  almost  inevitable  result  of  his  domineering  and  jealous  dis- 
j position,  and  I am  also  of  the  opinion  that  these  exhibitions  had 
[ a really  serious  and  cumulatively  harmful  effect  on  the  plaintiff’s 
j nervous  and  therefore  mental  and  physical  health. 

There  is  no  doubt  that  the  defendant’s  intense  regard  for 
his  wife  was  not  only  the  cause  of  his  at  times  peculiar  conduct 
but  coloured  his  testimony  both  in  his  examination  for  discovery 
and  at  trial.  On  several  occasions  during  the  trial  the  defendant 
; admitted  without  apparent  embarrassment  that  his  testimony 
upon  examination  for  discovery  had  not  been  wholly  true  and 
1 advanced  the  explanation  that  at  the  time  of  the  examination 
he  still  had  hopes  of  reconciliation  and  wished  to  avoid  saying 
I anything  which  would  endanger  such  result.  Unfortunately  I 
i am  of  the  opinion  that  his  evidence  at  trial  might  have  been 
\ motivated  by  the  same  consideration  on  many  occasions.  It  is 
' significant  that  there  is  never  an  admission  of  misconduct  on 
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his  part  unless  that  misconduct  had  been  already  confirmed,  at 
any  rate  in  part,  by  the  evidence  of  witnesses  called  for  the 
plaintiff;  and  it  is  also  significant  that  throughout  the  course  i 
of  the  examination  for  discovery,  and  even  at  trial,  he  constantly  ! 
sought  to  give  the  impression  that  he  was  not  nearly  as  well 
off  as  the  plaintiff  pictured.  I am  of  the  opinion  that  this  course 
of  testimony  was  adopted  not  simply  to  defeat  the  plaintiff  in 
her  action  but  with  the  view  that  in  endangering  the  plaintiff’s 
case,  as  to  either  her  right  to  obtain  alimony  or  the  amount 
of  it,  he  might  cause  the  plaintiff  to  withdraw  from  the  pursuit 
of  her  action  and  arrange  a reconciliation.  Nonetheless,  my  con- 
viction as  to  the  defendant’s  evidence  must  govern  the  conclusions  I 
of  fact  at  which  I arrive  upon  the  varying  evidence  of  the 
plaintiff  and  the  defendant. 

[His  Lordship  now,  after  making  findings  against  the  de- 
fendant’s credibility,  dealt  at  length  with  events  in  June  1949, 
when  the  plaintiff  went  to  Toronto  because  of  the  illness  of  her  | 
father.  While  she  was  there  she  was  entertained  by  one  S.,  a 
friend  of  both  parties  to  the  action  who  lived  in  Ottawa  and  j 
was  also  temporarily  in  Toronto,  and  also  entertained  S.,  prin- 
cipally in  her  mother’s  home  and  in  the  presence  of  one  or  more 
members  of  the  family.  His  Lordship'  characterized  the  whole 
course  of  events  as  “casual,  friendly  and  innocent”.  On  the 
plaintiff’s  return  to  Ottawa  on  10th  June  her  husband  im- 
mediately accused  her  of  infidelity  with  S.  He  had  made  similar 
charges  six  months  earlier,  and  had  characterized  the  plaintiff’s 
visit  to  a married  couple,  friends  pf  both  parties,  as  “whoring 
around”.  His  Lordship  proceeded  as  follows:] 

The  defendant  continued  his  course  of  similar  misconduct,  j 
On  Monday  evening  13th  June  the  plaintiff  and  the  defendant 
entered  the  home  of  Dr.  and  Mrs.  P.  under  circumstances  to  j 
which  I shall  allude  hereafter.  Upon  Mr.  and  Mrs.  S.  arriving  j 
almost  contemporaneously,  the  defendant  uttered  words  which  j 
caused  Mrs.  P.  to  order  him  peremptorily  to  refrain  from  any 
such  talk  in  her  home.  The  defendant,  in  his  evidence,  attempted  j 
to  explain  these  words  as  the  commencement  of  an  affirmation 
of  his  belief  in  his  wife’s  chastity.  I believe,  as  did  the  plaintiff, 
Mr.  S.,  Dr.  P.,  and  apparently  Mrs.  P.,  that  the  words  were  the 
initial  words  of  what  was  to  be  a vile  accusation  of  infidelity  j 
which  the  defendant  intended  to  utter  before  persons  who  were  j 
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« their  mutual  friends.  I am  strongly  of  the  opinion  that  such 
^ conduct  constitutes  the  most  devastating  form  of  cruelty. 

, i I cannot  put  my  views  more  accurately  than  to  quote  with 
I approval  the  judgment  of  Dennistoun  J.A.  in  McKiernan  v. 
h McKiernan,  35  Man.  R.  412  at  423,  [1926]  1 W.W.R.  199  at 
I 208,  [1926]  1 D.L.R.  558:  “Aspersions  upon  the  wife’s  chastity, 
! never  withdrawn,  and  apparently  persisted  in,  coupled  with  con- 
^ tinual  threats  to  put  her  out  of  the  house”  (remember  here  the 
r evidence  as  to  two  such  threats  in  the  present  case),  “are  the 
very  refinement  of  cruelty  to  a virtuous  and  self-respecting 
woman.” 

During  the  tumultuous  days  from  the  10th  to  the  16th 
June  the  defendant  gave  other  exhibitions  of  what  I regard  as 

I cruel  conduct.  I have  already  referred  to  the  mark  on  the 
plaintiff’s  arm  seen  by  Dr.  P.  on  Sunday  12th  June,  and  have 
j stated  that  I could  not  find  evidence  that  a blow  had  been 
inflicted  upon  the  plaintiff  which  would  be  a real  example  of 
1 cruelty  by  physical  assault.  There  is  however  no  doubt  in  my 
j mind  that  the  incident  was  part  of  one  when  the  defendant,  in 
a fit  of  rage,  so  berated  and  harangued  the  plaintiff  that  in  real 
1 and  reasonable  fear  she  fled  from  the  home  first  to  Dr.  P.’s 
1 residence  and,  finding  no  one  there,  to  Mr.  S.’s.  Dr.  P.  examined 
} the  plaintiff  then,  saw  her  again  on  the  next  evening,  and  again 
on  Wednesday  afternoon  when  the  plaintiff  sought  his  advice. 

I I shall  refer  to  Dr.  P.’s  evidence  hereafter, 
j On  Monday  night  another  example  of  the  defendant’s  cruel 
j disregard  of  his  wife’s  feelings,  and  in  my  opinion  a particularly 
glaring  example,  occurred.  Upon  the  plaintiff’s  return  from  a 
visit  to  Mr.  and  Mrs.  S.,  about  10  p.m.,  she  drove  her  car  into 
the  garage  and  stepped  down  the  path  a few  feet  to  Dr.  P.’s 
so  that  she  could  accept  from  him  the  drugs  which  he  had 
prescribed  for  her  and  which  he  had  notified  the  plaintiff  in  his 
telephone  call  to  the  S.  residence  were  ready.  When  sitting 
chatting  with  Dr.  and  Mrs.  P.  the  plaintiff  received  a telephone 
call  from  the  defendant  in  which  he  stated  that  he  had  been 
; talking  on  the  long  distance  telephone  to  Toronto,  that  her 
; father  was  dying  and  her  mother  not  allowed  to  leave  the 
hospital  building,  and  that  she  had  better  come  home.  The 
' plaintiff,  shocked  at  this  dire  news  in  view  of  an  earlier  re- 
assuring telephone  conversation  with  her  brother  in  Toronto, 
1 telephoned  again  to  the  brother,  to  hear  that  the  defendant’s 
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statement  was  groundless.  As  a matter  of  fact  the  plaintiff’s 
father  lived  until  May  1950.  Upon  the  plaintiff’s  return  to  her 
home,  the  defendant  repeated  the  false  report.  In  a consider- 
able huff  the  plaintiff  returned  to  her  interrupted  visit  with  Dr. 
and  Mrs.  P.  The  defendant  followed,  Mr.  and  Mrs.  S.  arrived, 
and  the  incident  in  reference  to  the  defendant’s  remarks  inter- 
rupted by  Mrs.  P.  occurred.  The  defendant  attempted  an  ex- 
planation of  his  telephone  message  during  his  evidence  at  the  I 
trial.  I do  not  accept  it.  To  have  been  so  swayed  by  his  jealous 
desire  to  dominate  his  wife  and  exclude  her  from  her  friends  as 
to  inform  her  falsely  that  her  father  was  dying  and  that  there- 
fore she  should  come  home  is  a refinement  of  cruelty  which  I 
fail  to  understand  and  for  which  I can  imagine  no  excuse. 

What  effect  did  the  above  course  of  events  have  on  the 
plaintiff’s  health?  Dr.  P.  gave  evidence  upon  which  I place 
absolute  reliance.  He  was  not  a physician  who  had  the  plaintiff 
as  his  regular  patient  or  who  was  called  in  to  examine  her  in 
order  to  give  evidence  on  her  behalf.  He  was,  on  the  other 
hand,  the  neighbour  and  friend  of  both  the  plaintiff  and  the 
defendant,  and  his  evidence  was  carefully  guarded  and  absolutely 
fair.  Dr.  P.’s  impression  was  that  the  plaintiff  on  Sunday  night 
was  “terribly  upset”,  but  that  “it  looked  like  a transient  nervous 
state”.  On  Monday  night  Dr.  P.  felt  such  a diagnosis  still 
correct  in  spite  of  the  fact  that  he  deemed  it  proper  for  the 
plaintiff  to  stay  all  night  in  his  home  with  himself  and  Mrs. 

P.  rather  than  to  return  to  her  own  home  with  the  defendant. 

Yet  on  Wednesday  afternoon  Dr.  P.  found  the  plaintiff’s  con- 
dition much  worse — “She  was  so  unstable  that  I thought  her  | 
incapable  of  coming  to  decisions  herself.”  He  further  stated  that 
he  thought  it  advisable  that  the  plaintiff  rest  outside  Ottawa  i 
and  without  contact  with  the  Ottawa  situation.  In  re-examina- 
tion Dr.  P.  was  quite  positive  that  a nervous  state  such  as  that 
exhibited  by  the  plaintiff  would  lead  to  diminishing  physical  i 
welfare  generally. 

In  Russell  v.  Russell,  supra,  cruelty  was  generally  but  not 
exhaustively  defined  as  “danger  to  life,  limb,  or  health,  bodily 
or  mental,  or  a reasonable  apprehension  of  it”.  (The  italics  are 
my  own.)  In  Lauder  v.  Lauder,  [1949]  P.  277  at  290,  [1949] 

1 All  E.R.  76  at  80,  Lord  Merriman  stated:  “I  am  not  going  to 
repeat,  though  it  is  material  to  this  point,  my  brief  summary  L 
of  Russell  V.  Russell,  beyond  saying  that  more  than  one  of  the  ) 
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noble  Lords  who  dealt  with  that  appeal  were  careful  to  point 
out  that  it  was  impossible  to  give  an  exhaustive  catalogue  of 
the  circumstances  that  would  amount  to  [cruel]  conduct.”  And 
•I  in  that  case  the  Court  of  Appeal  affirmed  a judgment  for  alimony 
^ where  the  conduct  was  what  Lord  Merriman  described  as 
' ‘persistent  and  deliberate  sulking”. 

In  McKiernan  v.  McKiernan,  supra^  unfounded  allegations  of 
a wife’s  unchastity  were  found  to  be  cruelty. 

In  Mclnroy  v.  Mclnroy,  [1946]  O.R.  587,  [1946]  1 D.L.R. 
20,  and  in  Burns  v.  Burns  and  Fredericks,  [1944]  O.R.  561, 
[1944]  4 D.L.R.  513,  the  Court  of  Appeal  held  that  a husband’s 
neglect  of  his  wife  and  open,  frequent  and  continued  associa- 
tion with  another  woman  when  the  evidence  showed  that  the 
knowledge  of  this  had  deleteriously  affected  the  wife’s  health 
was  cruelty  sufficient  to  justify  a judgment  for  alimony. 

In  Lovell  v.  Lovell  (1905),  11  O.L.R.  547,  Boyd  C.,  after 
an  exhaustive  review  of  the  evidence,  analyzed  many  author- 
ities and  cited  with  approval  the  judgment  of  Butt  J .in  Mytton 
V.  Mytton  (1886),  11  P.D.  141,  as  authority  for  this  proposition: 
“A  persistent  course  of  harsh  irritating  conduct  unaccompanied 
by  actual  violence,  but  carried  to  such  a point  as  to  endanger 
the  wife’s  health  is  legal  cruelty.”  An  appeal  from  the  Chan- 
cellor’s judgment  was  dismissed:  13  O.L.R.  569. 

In  Munshaw  v,  Munshaw  (1923),  25  O.W.N.  18  at  19,  Orde 
J.  said:  “Neither  the  Bagshaw  case  [Bagshaw  v.  Bagshaw  (1920), 
48  O.L.R.  52,  54  D.L.R.  634]  nor  Russell  v.  Russell,  [1897] 
A.C.  395,  establishes  that  legal  cruelty  must  consist  of  acts  of 
direct  physical  violence.  But,  where  there  has  been  no  physical 
violence,  it  is  important  that  the  Court  should  be  satisfied  that 
the  husband’s  treatment  has  injured  the  wife’s  health  or  is  such 
as  to  create  a reasonable  apprehension  of  danger  if  she  con- 
tinues to  live  with  him.”  The  learned  judge  proceeded  to  grant 
alimony  under  circumstances  very  close  indeed  to  those  which  I 
have  found  existed  in  the  present  case. 

I therefore  have  concluded  that  there  need  be  no  physical 
assault  by  the  defendant  upon  the  plaintiff  to  give  the  Court 
jurisdiction  to  grant  alimony,  and  that  cruelty  as  defined  in 
Russell  V,  Russell  may  exist  without  such  physical  assault.  I 
am  of  the  opinion  that  the  defendant’s  actions  here  did  “produce 
physical  illness  or  mental  distress  of  a nature  calculated  to 
affect  [the  plaintiff’s]  bodily  health,  and  that  there  was  reason- 
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able  apprehension  that  it  would  continue”:  H.  v.  supra,  at 

p.  457. 

It  is  true  that  in  this  case  the  health  of  the  plaintiff  has  not 
been  permanently  injured.  Dr.  P.  was  quite  sure  that  it  had 
not.  But  Dr.  P.  was  also  sure  that  if  the  stress  upon  the  plaintiff 
continued  there  would  be  serious  deterioration  of  the  plaintiff’s 
health.  To  use  the  language  of  the  decisions  which  I have  cited, 
there  was  “reasonable  apprehension  that  it  would  continue”. 
I therefore  distinguish  Lang  v.  Lang  (1926),  31  O.W.N.  106, 
affirmed  31  O.W.N.  266. 

Counsel  for  the  defendant  has  referred  to  Payne  v.  Payne 
(1905),  10  O.L.R.  742,  and  argued  that  one  must  scrutinize 
very  closely  acts  of  cruelty  which  grow  out  of  irritating  or 
headstrong  conduct  on  the  part  of  the  wife.  In  the  present  case, 
as  I have  stated,  I am  not  relying  on  any  physical  assault,  and 
I can  find  no  conduct  of  the  plaintiff  which  could  excuse  or 
even  give  a shadow  of  justification  to  the  defendant’s  wild,  in- 
temperate and  disgraceful  accusations  of  10th,  12th  and  13th 
June  or  to  his  heartless  conduct  of  the  latter  night.  Moreover, 
I am  of  the  opinion  that  the  events  of  these  days  were  merely 
a culmination  of  a long-continued  course  of  intemperate  and 
abusive  harangues. 

I have  therefore  come  to  the  conclusion  that  the  plaintiff  has 
proved  her  case  and  is  entitled  to  alimony.  Before  dealing  with 
the  amount  thereof,  I shall  deal  with  the  question  of  the  custody 
of  the  two  infant  daughters  of  the  parties,  born  respectively 
in  October  1941  and  May  1944. 

The  final  authoritative  pronouncement  upon  the  matter  of 
custody,  and  one  which  restates  what  has  been  said  before  on 
many  occasions,  was  made  by  Cartwright  J.  in  the  Supreme 
Court  of  Canada  in  giving  the  judgment  of  the  majority  of  the 
Court  in  McKee  v.  McKee,  [1950]  3 D.L.R.  577  at  582:  “No 
doubt  in  Ontario  the  well-established  general  rule  is  that  in  all 
questions  relating  to  the  custody  of  an  infant  the  paramount 
consideration  is  the  welfare  of  the  infant.” 

Even  had  I not  found  that  the  plaintiff  was  living  apart  from 
her  husband  under  circumstances  which  entitled  her  to  alimony, 
I would  have  had  the  greatest  misgivings  at  depriving  two  little 
girls,  even  now  only  eight  and  six  years  of  age,  of  their  mother’s 
care  and  comfort.  That  the  children’s  environment  if  they  re- 
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main  with  their  mother  will  be  most  desirable  was  not  even 
contested  by  the  defendant.  The  children  are  at  present  residing 
in  their  maternal  grandmother’s  residence,  a fine  home  in  a 
community  of  fine  homes,  in  Toronto,  cared  for  by  their  mother 
(the  plaintiff),  their  grandmother,  and  a nurse  who  has  been 
with  them  almost  all  their  lives.  Both  children  attend  a nearby 
public  school  and  are  showing  splendid  progress.  In  short,  the 
children  are  now  living  in  the  same  surroundings  and  amidst 
the  same  plenty  and  family  love  in  which  their  mother  lived. 
Moreover,  the  plaintiff,  having  established  her  claim  for  alimony, 
has  gone  far  to  establish  her  claim  for  custody,  and  nothing 
has  been  presented  which  would  tend  to  show  that  the  award 
of  custody  to  the  successful  party  here  would  have  any  effect 
other  than  to  confer  every  possible  benefit  upon  the  children, 
except  the  presence  of  the  other  parent,  and  that  great  loss 
is  inevitable  whoever  is  awarded  custody.  Therefore,  there  will 
be  an  order  that  the  plaintiff  have  the  custody  of  the  two  infants. 
Such  order,  however,  shall  be  subject  to  the  defendant  having 
all  reasonable  access  to  the  two  children.  The  incident  of  18th 
June  1949,  when  the  defendant  journeyed  to  Toronto  to  plead 
that  his  wife  return,  was  not  allowed  to  see  her  alone,  not  even 
allowed  a moment’s  sight  of  his  two  children  in  bed  over  his 
head,  and  was  ejected  by  police,  refiects  no  credit  upon  the 
plaintiff,  or  perhaps,  to  be  more  accurate,  upon  one  of  her 
advisers  then  present.  Such  incidents  should  not  be  repeated. 
If  the  parties  are  not  sufficiently  mature  to  make  a proper  and 
dignified  arrangement,  then  counsel  may  speak  to  me  and  I 
shall  make  a detailed  order  upon  the  subject. 

There  remains  the  question  of  the  amount  of  alimony.  The 
gross  income  earned  by  the  defendant,  according  to  his  income 
tax  returns  of  the  last  three  years,  was  as  follows:  1947 — 
$28,836;  1948 — $33,989;  1949 — $38,769 — an  average  annual  gross 
I income,  for  the  three  years,  of  $33,865.  The  1949  income  in- 
cluded a salary  from  his  company  of  $25,000,  and  the  defendant 
stated  that  because  of  poor  business  this  had  been  reduced  to 
$10,000  for  the  year  1950,  yet  in  the  first  quarter  he  received 
$6,530  on  account  of  salary,  and  I could  not  understand  any 
! attempted  explanation  of  this  contradiction  in  the  defendant’s 
1 testimony.  It  is  noteworthy  that  the  defendant  has  such  control 
of  the  stock  of  his  company  that  under  no  condition  short  of 
; insolvency  can  his  decision  be  reversed,  and  the  company  had 
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at  the  end  of  the  year  1949  an  undivided  surplus  of  $493,494. 
The  defendant  also  had  a total  of  about  $108,000  in  two  bank 
accounts,  but  he  claimed  that  he  owed  his  brother  an  amount 
of  about  $97,000  and  had  not  repaid  him  out  of  these  accounts 
simply  because  of  the  difficulty  of  transferring  funds  to  a foreign 
country.  In  my  calculation  of  alimony,  I shall  rely  only  on  the 
income  tax  returns,  disregarding  this  large  capital  accumulation 
and  any  possible  diminution  of  income  due  to  repayment  of 
loans  made  by  the  brother. 

The  plaintiff,  at  the  time  of  the  trial,  had  little  independent 
means.  Her  investments  consisted  of  only  200  shares  of  Holden 
Manufacturing  Company — dividend  60c  per  share,  $200  in  Do- 
minion Government  bonds,  and  100  shares  of  Steep  Rock  Mines 
— no  dividend  paid  to  date.  The  plaintiff  as  well  as  the  defendant 
has  a position  in  life  to  maintain,  and  cannot  be  left  depending 
upon  the  charity  of  her  mother.  If  it  should  turn  out  that  the 
plaintiff  is  a well-to-do  woman  because  of  a bequest  from  her 
late  father,  then  any  alimony  decree  is  always  subject  to  varia- 
tion on  the  application  of  either  party  at  any  time. 

Although  the  principle  of  awarding  to  a wife  without  separate 
means  about  one-third  of  her  husband’s  income  is  not  an  in- 
variable rule  of  law,  it  is  a well-recognized  and  established  rule 
of  general  application,  to  be  applied  by  considering  the  position 
in  life  of  the  parties  and  the  standard  of  living  which  they  have 
enjoyed:  Morgan  v.  Morgan  (1912),  30  O.W.N.  1220,  22  O.W.R. 
25,  3 D.L.R.  802.  Taking  that  rough  rule  in  this  case,  and 
allowing  an  estimated  income  of  only  $30,000,  rather  than  the 
actual  average  income  of  $33,865,  this  would  provide  alimony 
of  $10,000  per  year  for  the  wife,  leaving  $20,000  per  year  for 
the  defendant.  Making  a rough  calculation  on  this  basis,  I find 
that  after  payment  of  income  taxes  by  both  parties  the  husband 
would  have  left  $13,419  and  the  wife  $7,947,  the  deduction  from 
her  income  being  smaller  because  of  the  exemption  due  to  the 
maintenance  of  the  two  dependent  children.  Although  that 
division  is  not  an  exact  one-third,  I am  of  the  opinion  it  is 
proper  if  it  is  meant  to  include  maintenance  of  the  infants  as 
well  as  alimony.  I therefore  fix  the  amount  which  the  defendant 
shall  pay  to  the  plaintiff  for  her  alimony  and  for  the  mainte- 
nance of  the  two  infants  at  $833.33  per  month,  the  amount  to 
be  paid  on  the  first  day  of  each  month,  and  the  first  payment 
to  be  made  on  1st  October  1950.  In  Cromarty  v.  Cromarty 
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(1917),  38  O.L.R.  481  at  487,  33  D.L.R.  151,  Middleton  J.  refused 
to  date  the  permanent  alimony  back  to  the  issuance  of  the  writ, 
and  his  judgment  at  trial  was  affirmed  on  appeal  without  refer- 
ence to  that  question:  39  O.L.R.  571.  I have  not  divided  the 
sum  of  $833.33  per  month  between  the  portion  attributable  to 
alimony  and  the  portion  attributable  to  maintenance  of  the  two 
infants,  intending  that  the  said  amount  shall  be  regarded  as  an 
award  for  the  support  and  maintenance  of  the  family  group 
consisting  of  the  wife  and  her  two  children.  Leave  is  reserved 
to  the  defendant  to  move  for  a variation  of  this  amount  if  at 
any  time  there  should  be  a substantial  variation  in  the  situation, 
including  in  that  term  any  change  in  the  custody  of  the  two 
children  or  financial  change  in  the  position  of  either  the  husband 
or  the  wife. 

I shall  not  attempt  to  determine  whether  there  are  any 
arrears  outstanding  in  the  payment  of  the  interim  alimony  of 
$50  per  week.  If  the  parties  through  their  counsel  cannot  settle 
that  question,  it  may  be  spoken  to. 

In  accordance  with  the  usual  practice,  the  plaintiff  will  be 
allowed  her  costs  of  the  action  against  the  defendant  on  a solicitor 
and  client  basis:  Munshaw  v.  Munshaw,  supra;  Cromarty  v. 
Cromarty,  supra. 

The  defendant’s  counterclaim  for  custody  of  the  infants  will 
be  dismissed,  but  without  costs. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff:  John  J.  Robinette,  Toronto. 

Solicitors  for  the  defendant:  Cowling,  MacTavish,  Watt, 
Osborne  d Henderson,  Ottawa. 
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V 

A. 

[CHEVRIER  J.] 

Pocock  V*  Pocock  et  ak 

Fraud  and  Undue  Influence — Whether  Established — Necessity  for  ShoW’ 
ing  that  Impeached  Action  actually  Induced  by  Alleged  Influence — 
Immateriality  of  Untrue  Allegations  to  Testatrix  if  her  Dispositions 
not  Affected  thereby — Burden  of  Proving  Righteousness  of  Trans- 
action. 

Where  it  is  contended  that  the  execution  of  a will  has  been  induced  by 
undue  influence,  in  that  the  testatrix’s  mind  has  been  poisoned 
against  one  of  her  children  by  allegations  made  against  him  by 
another  son  (the  latter  of  whom  alone  receives  a benefit  under  the 
will),  the  onus  is  on  those  who  set  up  undue  influence  to  establish 
that  the  allegations,  if  made,  worked  on  the  testatrix’s  mind  to  such 
an  extent,  and  so  deeply,  that  unconsciously  her  mind  was  brought 
to  function  on  a basis  that  was  unreal.  In  other  words,  whether  the 
charges  were  true  or  false  is  immaterial  if  it  is  not  established  that 
the  testatrix’s  conduct  was  influenced  by  them. 

Where  it  is  found  that  a benefit  given  by  will  to  a son  of  the  testatrix 
was  not  the  result  of  any  influence  on  his  part,  there  is  no  onus 
upon  him  to  prove  the  righteousness  of  the  transaction. 

Evidence — Privileged  Documents — Returns  to  Provincial  Government — 
Extent  of  Privilege — How  Privilege  to  be  Asserted — The  Corpora- 
tions Tax  Act,  1939  iOnt.),  c.  10,  s.  43. 

Section  43  of  The  Corporations  Tax  Act,  1939,  which  prohibits  dis- 
closure of  information  in  returns  under  the  Act  “to  any  person  not 
legally  entitled  thereto”,  does  not  prevent  the  production  of  such 
returns  in  court  on  a trial.  It  cannot  be  successfully  contended  that 
the  only  persons  “legally  entitled”  are  such  officials  of  the  Government 
as  must  have  access  to  the  returns  in  the  discharge  of  their  duties. 
When  an  order  of  the  Court  is  made  for  production  of  a return  the 
person  in  whose  favour  the  order  is  made  becomes  “legally  entitled”. 

In  any  event,  even  if  the  privilege  did  extend  to  such  returns,  there 
would  be  no  justification  for  the  refusal  of  an  official,  served  with  a 
subpoena  duces  tecum,  to  attend  with  the  document.  Where  a depart- 
ment or  branch  of  Government  takes  the  stand  that  a document  is 
privileged  and  may  not  be  produced,  the  person  served  with  a 
subpoena  must  still  obey  it,  and  submit  to  the  Court  the  reasons  why, 
in  his  opinion,  the  document  should  not  be  produced  for  inspection. 

If  he  does  not,  he  is  in  contempt  of  Court. 

Trial  of  an  issue. 

Lucie  Janet  Pocock,  deceased,  was  the  owner  of  471  shares 
in  a company  founded  by  her  deceased  husband,  and  managed 
in  her  lifetime  by  her  son  Louis.  Difficulties  arose  between  this 
son  and  another  son,  Joseph,  and,  allegedly  at  the  instigation  of 
Joseph,  Mrs.  Pocock  brought  an  action  against  the  company, 
Louis  and  others.  This  action  was  still  pending  at  the  time  of 
her  death.  Having  made  two  previous  wills,  in  1930  and  1939,  in 
each  of  which  she  divided  her  shares  equally  among  her  six 
children,  Mrs.  Pocock  made  a new  will  on  25th  May  1946,  be- 
queathing them  in  equal  shares  to  three  children,  Joseph,  Philip 
and  Kathleen  Parsons.  On  17th  July  1947  she  executed  a codicil, 
changing  the  distribution  of  shares  so  that  Mrs.  Parsons  would 
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receive  only  71,  while  the  two  sons  would  each  receive  200,  and 
she  appointed  Joseph  Pocock  sole  executor. 

The  testatrix  died  on  25th  July  1947,  and  the  will  and  codicil 
were  presented  for  probate  in  August.  A caveat  having  been 
lodged  by  Louis  Pocock,  citations  were  issued,  and  an 
order  was  then  made  transferring  the  proceedings  into 
the  Supreme  Court,  and  directing  the  trial  of  an  issue,  in 
which  Joseph  Pocock  would  be  plaintiff  and  Louis  Pocock  and 
others  would  be  defendants,  and  in  which  the  issue  to  be  tried 
should  be  “whether  or  not  the  said  alleged  Will  and  Codicil  is, 
in  fact,  the  valid  last  Will  and  Testament  of  the  said  deceased,  or 
whether  any  testamentary  documents  of  the  said  Lucie  Janet 
Pocock,  deceased,  referred  to  in  any  Counterclaim  . . . are,  in 
fact,  the  valid  last  Will  and  Testament  of  the  said  Lucie  Janet 
Pocock”. 

23rd,  24th,  29th,  30th  and  31st  March  and  3rd  to  6th,  11th  to 
14th  and  17th  to  21st  April  1950.  The  issue  was  tried  by  Chevrier 
J.  without  a jury  at  Toronto. 

J,  Shirley  Denison,  K.C.,  and  H,  W.  A.  Foster,  K.C.,  for  the 
plaintiff. 

G.  T.  Walsh,  K.C.,  and  H.  A.  E.  Braden,  K.C.,  for  the  de- 
fendants. 

20th  October  1950.  Chevrier  J.  [after  stating  the  facts] : — - 
The  plaintiff’s  case  consisted  of  producing  and  proving  the  will 
and  codicil,  and  leading  evidence  to  establish  the  testamentary 
capacity  of  the  deceased. 

The  defendants,  plaintiffs  by  counterclaim,  set  out  (a)  that 
the  testatrix  lacked  testamentary  capacity;  and  (b)  that  her 
mind  had  been  so  poisoned  by  the  plaintiff  against  the  defendants 
that  the  said  will  and  codicil  were  obtained  by  the  plaintiff  by 
undue  influence,  fraud,  and  domination  over  the  deceased’s  mind. 

It  will  therefore  be  necessary  to  consider  the  issues  here  from 
two  points  of  view: 

1.  Did  the  testatrix,  when  she  executed  her  will,  ex.  1,  and 
the  codicil  thereto,  ex.  5,  possess  mental  capacity  validly  to  make 
and  execute  such  testatmentary  dispositions? 

, 2.  If  she  was  so  possessed  of  such  mental  capacity,  yet  had 

her  mind  been  so  affected  by  undue  influence,  by  fraud,  and  by 
domination  of  the  plaintiff  or  others  on  his  behalf,  that  the  said 
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testamentary  dispositions  do  not  in  fact  represent  the  free  and 
voluntary  expressions  of  the  deceased? 

1.  Was  the  testatrix,  at  the  moment  she  executed  ex.  1, 
possessed  of  such  testamentary  capacity  as  to  enable  her  to  make 
a valid  will?  In  order  to  decide  this  issue  it  is  necessary  to  con- 
sider the  evidence  of  such  witnesses  as  have  testified  about  the 
testatrix’s  mental  and  physical  condition  at  the  time  she  gave 
the  instructions  for  the  will,  and  most  particularly  at  the  time 
she  executed  the  will.  It  therefore  becomes  of  paramount  impor- 
tance to  weigh  the  evidence  (after  cross-examination  and  re- 
examination) of  the  witnesses  who  have  been  examined  and 
cross-examined,  and  assess  their  respective  degrees  of  credibility.  : 
[His  Lordship  proceeded  to  review  the  evidence  at  length, 
and  to  make  his  findings  as  to  credibility,  coming  to  his  con- 
clusions as  follows : ] 

I 

On  the  accepted  evidence  I find  as  facts  that  the  said  will,  j 
ex.  1,  was  executed  with  all  the  formalities  required  by  law  and  I 
that  it  is  a properly  executed  and  attested  will.  | 

Was  the  testatrix  in  a fit  condition  of  mind  to  make  a valid  ! 
will  (ex.  1)  and  a valid  codicil  (ex.  5)  ? The  law  in  that  respect 
is  well  settled  and  numbers  of  cases  have,  in  various  manners,  ; 
recognized  the  same  principles.  In  that  respect,  I take  a statement  | 
of  the  law  to  be  as  follows,  as  set  out  in  34  Halsbury’s  Laws  of  [ 
England,  2nd  ed.  1940,  at  p.  37:  * 

“It  is  necessary  for  the  validity  of  a will  that  the  testator  i 
should  be  of  sound  mind,  memory  and  understanding,  words  | 
which  time  out  of  mind  have  been  held  to  mean  sound  disposing  | 
mind,  and  to  import  sufficient  capacity  to  deal  with  and  appre-  j 
ciate  the  various  dispositions  of  property  to  which  the  testator 
is  about  to  affix  his  signature  ...  j 

“In  order  to  constitute  a sound  disposing  mind,  a testator  j 
must  not  only  be  able  to  understand  that  he  is  by  his  will  giving 
his  property  to  one  or  more  objects  of  his  regard,  but  he  must 
also  have  capacity  to  comprehend  and  to  recollect  the  extent  of 
his  property  and  the  nature  of  the  claims  of  others  whom  by 
his  will  he  is  excluding  from  participation  in  that  property.  For 
this  purpose  it  is  essential  that  no  disorder  of  the  mind  shall  | 
poison  his  affections,  pervert  his  sense  of  right,  or  prevent  the  j 
exercise  of  his  natural  faculties,  that  no  insane  delusion  shall  j 
influence  his  will  in  disposing  of  his  property,  and  bring  about  j 
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a disposal  of  it  which,  if  the  mind  had  been  sound,  would  not 
have  been  made.” 

It  is  in  the  light  of  these  principles  that  I have  viewed  the 
evidence,  and  in  consequence  of  their  application  that  I have  come 
I "I  to  my  conclusions.  [After  further  references  to  the  evidence, 

I his  Lordship  proceeded : ] 

I therefore  find  as  a fact  that  when  the  testatrix  Lucie  Janet 

I I Pocock  executed  her  will,  ex.  1,  she  was  of  sound  mind  and 
J understanding,  knew  she  was  making  her  will,  appreciated  the 
I purport  and  effect  of  its  directions,  and  that  they  reflected  the 
i ; expression  of  her  wishes. 

I;,  On  the  evidence  I also  find  as  a fact  that  on  the  17th  July 
\ 1947,  when  the  testatrix  Lucie  Janet  Pocock  heard  read  ex.  5, 
and  later  affixed  her  mark  to  it  as  her  signature,  she  was  of 
sound  mind  and  understanding,  did  know  that  she  was  effecting 
a change  in  her  will,  ex.  1,  and  to  what  extent;  that  she  under- 
stood the  nature  and  effect  of  such  change,  and  that  such  change 
reflected  the  expression  of  her  own  wishes’ 

But  that  is  but  part  of  the  difficulty  solved.  The  onus  was  on 
the  plaintiff  to  establish  testamentary  capacity.  He  has  dis- 
charged that  onus,  in  so  far  as  physical  and  mental  conditions 
are  concerned.  A person  may  be  in  perfect  mental  condition 
. to  make  a will.  But  it  is  conceivable  that  the  same 
I party,  in , perfect  mental  condition,  may  have  lived  in 
I an  atmosphere  wilfully  contaminated  by  a scheming  rela- 
i tive,  unconsciously  undergoing  insidious  influence,  skilfully 
I inflicted,  being  made  repeatedly  to  hear  derogatory  remarks 
I about  someone  who  might,  in  the  natural  course  of 
I events,  be  the  object  of  her  bounty.  It  is  conceivable,  I say,  that 
] that  testator’s  mind  may  quite  unconsciously  become  tainted  and 
I vitiated,  that  the  poison  so  skilfully  instilled  may  have  permeated 
! that  otherwise  sound  mind,  and  have  distorted  that  otherwise 
sound  judgment,  against  that  “beneficiary”,  to  such  an  extent 
as  to  cause  that  testator,  by  way  of  resentment,  unconsciously 
or  otherwise,  to  exclude  that  beneficiary  from  his  will. 

That  is  what  the  defendants  have  set  up,  and  they  have  set  it 
I up  on  this  second  branch  of  the  case,  i.e.,  that  the  will  was 
I obtained  by  fraud,  and  was  made  by  “a  poisoned  mind”.  The 
j onus  is  now  upon  them  to  prove  that. 

! I may  here  say  that  the  difficulty  is  not  so  much  in  deciding 
^ whether  these  defendants  have  proved  the  facts,  the  charges 
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and  their  veracity,  which  they  set  out  to  prove,  as  to  decide 
whether,  in  proving  all  that,  they  have  succeeded  in  making  out 
a case,  i.e.,  that  these  charges,  true  or  not,  but  believed  by 
the  testator,  had  “poisoned  her  mind”,  or  constituted  fraud,  to 
their  detriment. 

I do  not  feel  that  it  is  necessary  to  review  the  nature  of  the 
charges  said  to  have  been  made  by  Joseph  Pocock  against  Louis 
Pocock  in  the  presence  of  the  testatrix.  Either  they  were  true 
or  they  were  not  true.  Either  the  testatrix  believed  them  or  she 
did  not.  If  they  were  true  and  she  believed  them  and  acted  upon 
them,  then  the  defendants  would  have  to  bear  the  consequences. 
If  they  were  not  true,  and  she  believed  them,  and  acted  in 
consequence  of  that  belief,  then  the  defendants’  resistance  would 
be  well  founded.  But  whether  they  were  true  or  not,  if  it  is  not 
established  that  the  testatrix’s  conduct  was  influenced  by  such 
charges,  then  the  defendants  fail. 

When  she  executed  her  will  was  her  mind  free? 

I deal  first  with  undue  influence”,  which  has  resulted  in 
“poisoning”.  What  is  undue  influence?  In  Allcard  v.  Skinner 
(1887),  36  Ch.  D.  145  at  183,  Bindley  L.J.  says:  “As  no  Court 
has  ever  attempted  to  define  fraud,  so  no  Court  has  ever  at- 
tempted to  define  undue  influence,  which  includes  one  of  its 
many  varieties.” 

In  Bamj  v.  Butlin  (1838),  2 Moo.  P.C.C.  480  at  491,  12  E.R. 
1089,  Parke  B.  says:  “The  undue  influence,  and  the  importunity 
which,  if  they  are  to  defeat  a Will,  must  be  of  the  nature  of 
fraud  or  duress,  exercised  on  a mind  in  a state  of  debility”. 

In  Boyse  v.  Rosshorough  et  ux.  (1857),  6 H.L.  Cas.  2 at  34, 
10  E.R.  1192,  Lord  Cranworth  said:  “Undue  influence,  in  order 
to  render  a will  void,  must  be  an  influence  which  can  be  justly 
described,  by  a person  looking  at  the  matter  judicially,  to  have 
caused  the  execution  of  a paper  pretending  to  express  a testator’s 
mind,  but  which  really  did  not  express  his  mind,  but  something 
else,  something  which  he  did  not  really  mean.” 

Then  at  p.  48:  “I  am  prepared  to  say  that  influence,  in  order 
to  be  undue  within  the  meaning  of  any  rule  of  law  which  would 
make  it  sufficient  to  vitiate  a will,  must  be  an  influence  exercised 
either  by  coercion  or  by  fraud  ...  In  order  to  come  to  the  con- 
conclusion  that  a will  has  been  obtained  by  coercion,  it  is  not 
necessary  to  establish  that  actual  violence  has  been  used  or 
threatened.” 
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And  at  p.  49:  “It  is,  however,  extremely  difficult  to  state  in 
the  abstract  what  acts  will  constitute  undue  influence  in  questions 
of  this  nature.  It  is  sufficient  to  say,  that  allowing  a fair  latitude 
of  construction,  they  must  range  themselves  under  one  or  other 
t of  these  heads — coercion  or  fraud.” 

In  Hall  V.  Hall  (1868) , L.R.  1 P.  & D.  481,  Sir  J.  P.  Wilde  said: 
“To  make  a good  will  a man  must  be  a free  agent.  But  all 
influences  are  not  unlawful.  Persuasion,  appeals  to  the  affection 
or  ties  of  kindred,  to  a sentiment  of  gratitude  for  past  services, 
or  pity  for  future  destitution,  or  the  like, — these  are  all  legitimate, 
and  may  be  fairly  pressed  on  a testator.  On  the  other  hand, 
pressure  of  whatever  character,  whether  acting  on  the  fears  or 
the  hopes,  if  so  exerted  as  to  overpower  the  volition  without 
convincing  the  judgment,  is  a species  of  restraint  under  which 
no  valid  will  can  be  made.  Importunity  or  threats  such  as  the 
testator  has  not  the  courage  to  resist,  moral  command  asserted 
and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping 
from  distress  of  mind  or  social  discomfort,  these,  if  carried  to 
a degree  in  which  the  free  play  of  the  testator’s  judgment,  dis- 
cretion or  wishes,  is  overborne,  will  constitute  undue  influence, 
though  no  force  is  either  used  or  threatened.  In  a word,  a 
testator  may  be  led  but  not  driven;  and  his  will  must  be  the 
offspring  of  his  own  volition,  and  not  the  record  of  some  one 
else’s.” 

In  Baudains  et  al.  v.  Richardson  et  al.,  [1906]  A.C.  169  at 
185,  Lord  Macnaghten,  delivering  the  judgment  of  the  Privy 
Council,  said:  “ ...  if  the  act  is  shewn  to  be  the  result  of  the 
wish  and  will  of  the  testator  at  the  time,  then,  however  it  is 
brought  about — putting  aside  a case  of  fraud — still  it  is  not 
undue  influence.” 

In  14  Halsbury,  2nd  ed.  1934,  p.  230,  it  is  said:  “To  con- 
stitute undue  influence  in  the  eye  of  the  law  there  must  be 
coercion;  pressure  of  whatever  character,  whether  acting  on  the 
fears  or  the  hopes,  if  so  exerted  as  to  overpower  the  volition 
without  convincing  the  judgment,  is  a species  of  restraint  under 
I which  no  valid  will  can  be  made.” 

I The  defendants’  claims  are:  (a)  fraud;  (b)  undue  influence; 

I (c)  poisoned  mind.  The  onus  is  on  them  so  to  prove. 

(a)  Fraud.  Fraud  cannot  be  presumed;  it  must  be  proved. 
In  Allcard  v.  Skinner,  supra,  it  is  stated  that  undue  influence 
I is  one  of  the  many  varieties  of  fraud. 
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In  Crompton  v.  Williams,  [1938]  O.R.  543  at  584,  [1938] 
4 D.L.R.  237,  Rose  C.J.H.C.  said:  “ . . . when  a Court  is  con- 
sidering whether  a testamentary  gift  is  secured  by  undue  in- 
fluence, it  is  really  considering  whether  fraud  has  been  prac- 
tised; and  when  there  are  found  in  the  conduct  of  the  person 
who  procured  the  disposition,  some  of  the  usual  marks  of  fraudu- 
lent conduct  it  is,  I think,  a mistake  to  treat  the  case  as  if  what 
was  involved  was  the  mere  question  whether  the  influence 
exerted  was  the  kind  of  influence  which  the  Courts  have  called 
‘undue’.  The  real  question  in  such  cases  is  whether  the  person 
who  procured  the  making  of  the  testamentary  disposition  did  so 
by  fraudulent  practices;  and  that  question  must  be  answered 
upon  a consideration  of  the  whole  of  the  person’s  conduct  and  not 
merely  upon  the  consideration  of  such  a simple  question  as 
arises  when  the  Court  is  endeavouring  to  ascertain  whether  there 
was  ‘coercion.’  ” 

On  the  part  of  whom  is  fraud  alleged?  It  is  pleaded  that 
Joseph  Pocock  fraudulently  secured  the  execution  of  the  will 
and  codicil,  made  false  charges  of  maladministration  against 
Louis  Pocock,  which  resulted  in  poisoning  the  mind  of  the 
testatrix  against  him,  Louis  Pocock  (statement  of  defence  and 
counterclaim  of  Louis  Pocock,  30th  December  1947,  para.  6, 
a,  b,  c,  d,  e,  f,  and  following  paragraphs  and  in  amended  defence 
and  counterclaim). 

Taking  the  evidence  as  I find  it,  and  credibility  as  I have 
determined  it,  I am  bound  to  find  that  the  defendants  have 
completely  failed  so  to  establish;  and  I must,  as  I do,  find  as  a 
fact,  that  no  fraud  or  undue  influence  was  exercised  by  the  plain- 
tiff or  by  anyone  on  his  behalf,  on  the  testatrix  in  the  making 
of  her  will  (ex.  1). 

(b)  Undue  influence. 

Upon  the  same  considerations  I must,  as  I do,  find  as  a 
fact,  that  the  testatrix’s  mind  was  free  from  undue  influence, 
or  any  other  kind  of  influence,  which  might  be  considered  likely 
to  deprive  her  of  the  exercise  of  her  own  free  will  when  she 
executed  ex.  1. 

(c)  Poisoned  mind. 

This  constitutes  a peculiar  problem.  No  Court  decision  has 
been  cited  to  me  relating  to  a similar  case. 

As  indicated  before,  the  point  is,  how  was  the  mind  of  the 
testatrix  functioning  at  the  time  of  the  execution  by  her  of 
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her  will  (ex.  1)?  I have  found  that  she  was  in  a fit  physical 
and  mental  condition  to  make  a will. 

As  I have  indicated  I do  not  feel  that  it  is  incumbent  upon 
me  fully  to  review  the  numerous  charges  which  it  is  alleged 
Joseph  made  against  Louis  in  the  presence  of  the  testatrix,  for 
the  purpose,  or  with  the  result,  that  her  mind  be  or  was 
“poisoned”  against  the  defendants. 

These  “charges”  make  up  the  major  part  of  the  lengthy 
evidence  and  cross-examination. 

The  onus  is  on  the  defendants  to  establish  that  Joseph  Pocock 
did  make  them.  Once  the  defendants  establish  that  those  charges 
were  made,  the  onus  is  on  the  plaintiff  to  establish  they  were 
true.  The  onus  is  on  the  defendants  to  establish  that  those 
charges,  true  or  untrue,  worked  on  the  testatrix’s  mind  to  such 
an  extent,  and  so  deeply,  that  unconsciously  her  mind  was 
brought  to  function  and  to  operate  on  a basis  which  was  unreal. 
It  is  a precarious  condition,  because  if  the  defendants  fail  to 
establish  that  peculiar  situation,  or  if  it  be  shown  that  the  testa- 
trix was  not  moved  to  make  her  will  in  the  way  she  did  as  the 
result  of  having  heard  those  charges,  then  the  defendants  fail. 

I have  given  to  this  feature  considerable  thought,  and  par- 
ticularly to  what,  if  any,  effect  those  charges  had  upon  her 
mind. 

Some  of  them,  I would  find,  have  been  proved  true — some 
have  not  been  proved  true — some  of  them  have  not  been  proved 
to  have  been  made. 

I am  not  bound  to  find  by  what  motive,  or  by  what  reasoning, 
the  testatrix  was  moved  to  make  her  will  in  the  way  she  did. 
All  I am  called  upon  to  decide  is,  is  it  the  free  and  true  exercise 
of  her  volition  and  judgment? 

When  I review  and  accept  the  evidence  as  I have  indicated,  I 
am  driven  to  conclude  that  the  testatrix  was  fully  aware  of  the 
condition  of  her  financial  affairs,  and  that  she  made  her  will  the 
way  she  did  unmoved  and  unaffected  by  the  charges  she  had 
heard  by  Joseph  against  Louis,  whatever  else  may  have  been 
; the  reason  she  did  it  that  way — but  I conclude,  and  find  as  a 
‘ fact,  that  those  charges  played  no  part  in  the  exercise  of  the 
testatrix’s  will  and  judgment,  that  she  was  competent  and  knew 
and  appreciated  what  she  was  doing,  in  a clear,  unaffected  and 
1 unpoisoned  mind. 
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Then  as  to  the  codicil  of  17th  July  1947  (ex.  5).  Again  the  ! 
same  allegations  and  attacks  were  made  by  the  defendants. 

The  onus  is  again  on  the  plaintiff  to  establish  the  validity  of 
this  codicil.  Relying  on  the  evidence  already  referred  to  and 
the  credibility  assessed,  I have  found  as  a fact  that  the  execution 
of  the  codicil  meets  all  the  requirements  of  law  and  precedent 
in  that  behalf,  and  that  to  that  extent  it  is  a validly  executed 
codicil. 

Next,  as  to  the  mental  and  physical  condition  of  the  testatrix 
when  she  made  it:  was  it  the  result  of  undue  influence,  fraud,  or 
poisoned  mind  created  by  the  plaintiff,  or  some  one  on  his  behalf? 

Was  it  procured  at  his  persuasion? 

On  the  evidence  as  I appreciate  it  I must,  as  I do,  find  as  a 
fact  that  neither  the  plaintiff  nor  anyone  on  his  behalf,  and  more 
specifically  Margaret  Pocock  [the  plaintiff’s  wife] , exercised  any 
undue  influence  or  any  other  vitiating  influence  upon  the  testa- 
trix, to  bring  about  her  change  of  mind  as  expressed  in  the 
codicil. 

I have  found  as  a further  fact  that,  at  the  time  the  testatrix 
executed  the  said  codicil  (ex.  5),  though  she  was  in  a feeble 
condition  of  health,  yet  mentally  she  was  in  a competent  con- 
dition to  make  a valid  codicil,  and  that  it  was  in  that  condition 
of  mind  that  the  said  codicil  was  executed  and  it  is  therefore 
valid  in  law. 

Then  again,  as  to  the  condition  of  poisoned  mind — a little 
more  than  one  year  had  elapsed  since  the  making  of  the  will 
(ex.  1).  Sadly  and  unfortunately  the  testatrix  had  had  to  hear 
more  of  the  “charges”.  Her  financial  situation  had  deteriorated. 

Her  pride  no  doubt  was  affected.  She  appears  to  me,  from  the 
evidence,  to  have  been  a striking  example  of  a woman  deeply 
rooted  in  the  sanity,  wisdom  and  customs  of  the  Victorian  era. 
Perhaps  her  maternal  feelings  were  hurt  by  the  things  her  son 
Joseph  may  have  said  or  did  say  about' his  brother  Louis. 

I have  been  unable  to  find,  nor  has  any  been  referred  to  me, 
any  expression  or  conduct  on  the  part  of  the  testatrix  from, 
the  time  she  made  her  will  on  the  25th  May  1946  to  the  time 
she  changed  it  on  the  17th  July  1947  expressive  or  indicative  of 
any  resentment  or  hard  feelings  or  otherwise  on  her  part  against 
her  son  Louis  or  her  daughter  Kathleen  Parsons,  defendants 
herein. 
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How  her  motherly  heart  may  have  taken  those  statements, 
and  how  her  motherly  pride  and  Victorian  feelings  may  have 
been  affected  by  the  change  in  her  financial  situation,  I am 
unable  to  say,  but  I am  able  to  find  that  unlike  Juno,  aeternum 
servans  sub  pectore  vulnus,  the  testatrix  did  not  carry  into  the 
making  of  her  will  and  codicil  any  resentment  against  her  son 
Louis — I cannot  find,  in  the  evidence,  any  indication  or  trace 
that  she  did  so. 

There  remain  a few  other  points  which  came  up  during  the 
trial  and  with  which  perhaps  I should  deal. 

Philip  Justin  Pocock,  a defendant,  died  as  the  trial  was  about 
to  start.  By  para.  2 of  his  defence,  delivered  13th  December  1947, 
he  “accedes  to  the  claims  of  the  plaintiff  contained  in  paragraphs 
7(a)  and  7(b)  of  the  statement  of  claim  . . . [and]  asks  that 
the  relief  claimed  by  the  plaintiff  in  [those  paragraphs]  be 
granted  and  that  this  defendant’s  costs  be  paid  out  of  the  estate”. 
No  order  of  revivor  has  been  obtained.  Prior  to  trial,  namely,  on 
the  31st  January  1950,  Philip  Justin  Pocock  entered  into  an 
agreement  of  settlement  with  the  defendant  Louis  Pocock  (ex. 
69).  On  the  24th  February  1950,  Kathleen  Mary  Parsons,  a 
defendant  in  the  present  action,  likewise  entered  into  a similar 
agreement  of  settlement  with  Louis  Pocock  (ex.  70). 

So  that  in  the  result  the  only  defendants  left  are  Louis  Owen 
Pocock  and  John,  Hubert,  Rosamond,  Neil  and  Gerald  Pocock, 
the  children  of  one  Hubert  Pocock,  a son  of  the  testatrix  and 
who  predeceased  her. 

The  plaintiff,  desiring  to  secure  production  from  the  Depart- 
ment of  the  Provincial  Treasurer  of  returns  made  by  the  de- 
fendant under  the  provisions  of  The  Corporations  Tax  Act,  1939 
(Ont.),  c.  10,  served  a subpoena  duces  tecum  upon  an  official  of 
that  Department.  That  official  refused  to  obey  the  terms  of  the 
subpoena  and  delegated  an  officer,  inferior  in  rank,  to  say  to 
the  Court  that  the  subpoena  would  not  be  obeyed  by  reason  of 
the  dispositions  of  s.  43  of  the  Act.  I expressed  the  opinion  then, 
and  I am  still  of  the  same  opinion,  that  that  officer  was  in  con- 
1 tempt  of  court.  I have  decided  to  take  no  further  action  for 
j the  present. 

j Where  a department  or  branch  of  Government  takes  the  stand 
I that,  by  virtue  of  certain  statutory  or  other  dispositions,  a docu- 
! ment  is  privileged  and  may  not  be  produced,  the  order  to  produce 
by  subpoena  duces  tecum  must  still  be  obeyed,  and  the  officer 
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directed  must  appear  before  the  Court,  and  there  submit  the 
reasons  why,  in  his  opinion,  the  document  which  he  has  brought 
into  court  should  not  be  produced  for  inspection. 

In  this  case  an  officer  of  the  Department  appeared  later,  and 
in  compliance  with  the  order  of  the  subpoena  duces  tecum 
brought  into  court  the  documents  ordered  to  be  brought,  but 
refused  to  produce,  claiming  that  under  s.  43  of  the  Act  the 
contents  of  documents  should  not  be  divulged  to  the  public. 

Section  43  of  the  said  Act  is  as  follows:  “No  person  employed 
in  the  service  of  His  Majesty  shall  communicate  or  allow  to  be 
communicated  to  any  person  not  legally  entitled  thereto,  any 
information  obtained  under  the  provisions  of  this  Act,  or  allow 
any  such  person  to  inspect  or  have  access  to  any  written  state- 
ment furnished  under  the  provisions  of  this  Act.” 

It  is  to  be  noted  that  the  reference  is  to  a “person  not  legally 
entitled  thereto”.  Prohibition  in  like  or  similar  words  is  now 
to  be  found  in  many  statutes  governing  the  administration  of 
public  affairs  of  the  federal  Government  or  of  those  of  the 
provincial  Government.  It  is  a practice  which,  in  latter  years, 
has  increased  in  rapid  strides,  and  is  one  which,  in  my  opinion, 
not  only  should  not  be  encouraged,  but  which  should  be  vigor- 
ously discouraged,  and  allowed  to  be  used  only  on  appropriate 
occasions,  which,  indeed,  could  only  be  in  extraordinary  circum- 
stances. It  tends  to  create  an  arbitrary  authority,  and  whatever 
may  be  its  real  motive,  it  nevertheless  constitutes  an  increasing 
inroad  upon  the  rights  of  litigants,  and  constitutes  an  important 
and  unwarranted  obstacle  to  the  proper  and  unfettered  adminis- 
tration of  justice.  That  certain  documents  should,  in  certain 
well-defined  and  obvious  cases,  be  considered  as  privileged  from 
public  inspection  is  quite  conceivable.  That  a return  of  the  kind 
of  the  one  in  question  herein  should  not  be  opened  to  general 
promiscuous  inspection  may  also  be  conceivable,  but  the  limita- 
tion turns  upon  the  words  “legally  entitled  thereto”.  It  is 
strongly  contended  by  the  solicitor  for  the  Department  that  that 
means  only  such  of  the  officials  of  that  Department  as  must  have 
access  thereto  in  the  discharge  of  their  departmental  duties.  I 
do  not  agree  to  that.  The  words  used  are  “legally  entitled 
thereto”.  I take  that  to  mean  just  what  it  says,  and  I so  find. 
When  an  order  of  the  Court  is  made  to  produce  such  documents, 
then  the  party  seeking  inspection  and  in  whose  favour  the  order 
is  made  becomes  lawfully  entitled  thereto.  I so  ruled  at  the  trial. 
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Subject  to  objections  by  defence  counsel  and  counsel  for  the 
Department,  I ordered  the  documents  produced. 

The  information  therein  contained  was  used  by  plaintiff’s 
counsel,  but  in  the  last  analysis  its  effect  was  to  add  but  a few 
minims  in  the  process  of  determining  credibility  of  certain  wit- 
nesses. 

Much  stress  was  laid  at  the  trial  on  the  fact  that  Louis  Pocock 
was  left  out  of  the  1945  will  (ex.  1),  and  that  Joseph’s  number 
of  shares  was  increased  in  the  codicil.  In  the  1930  will  (ex.  6) 
Joseph  got  one-sixth  of  the  estate,  as  did  the  others.  In  the  1939 
will  (ex.  10)  Joseph  got  one-sixth,  as  did  the  others.  In  the 
1946  will  (ex.  1)  Philip,  Kathleen  and  Joseph  each  got  157 
shares.  Louis  was  left  out. 

The  instructions  for  her  will  (ex.  3)  given  to  her  solicitor 
contain  these  notes,  “Wishes  Louis  Pocock,  son,  of  London,  left 
out  because  he  has  made  all  the  trouble  for  her,  and  cause  of 
litigation  and  always  had  everything  since  Uncle  Phil  died  in 
1928.  No  suggestion  by  any  member  of  family  as  to  how  will 
should  be  made.  When  Phil  died  Louis  got  his  shares,  Louis 
not  being  left  shares  because  he  already  has  a number  of  shares, 
part  of  which  received  from  his  uncle  Philip.” 

In  the  1947  codicil  (ex.  5)  the  number  of  shares  given  to  the 
three  beneficiaries  is  changed  from  157  each  to  200  to  Joseph, 
200  to  Phil,  and  only  71  to  Kathleen. 

It  was  strenuously  argued  by  defence  counsel  that  there  was 
an  onus  on  Joseph  Pocock  to  satisfy  the  conscience  of  the  Court 
of  the  righteousness  of  the  gift  to  him. 

In  the  first  place,  a careful  consideration  of  all  of  the  evi- 
dence leaves  the  Court’s  conscience  free  from  shock.  There  is 
nothing  in  this  evidence  as  to  the  change  in  amounts  of  shares 
that  shocks  the  Court’s  conscience. 

Harmes  et  al.  v.  Hinkson^  [1946]  3 D.L.R.  497,  [1946]  2 
W.W.R.  433,  was  an  appeal  from  the  Supreme  Court  of  Canada 
to  the  Privy  Council,  which  affirmed  the  Supreme  Court  judg- 
ment. It  was  there  laid  down  (D.L.R.  headnote)  that  “The 
burden  of  proof  which  lies  upon  a party  propounding  a will  to 
satisfy  the  conscience  of  the  Court  that  the  instrument  is  the 
last  will  of  a free  and  capable  testator,  determines  the  matter 
only  if  the  Court  can  come  to  no  determinate  conclusion  on  the 
evidence.  It  is  a question  of  fact  whether  the  evidence  is  such  as 
to  satisfy  the  conscience  of  the  Court,  and  the  question  remains 
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one  of  fact  even  where  suspicion  is  aroused  against  a will  by 
reason  of  it  having  been  prepared  or  written  by  a party  taking  a 
benefit  under  it.” 

Secondly,  is  there  any  onus  on  Joseph  Pocock  to  justify  (a) 
the  gift  to  him,  and  (b)  the  change  in  allotment? 

(a)  As  I have  said  before,  “a  testator  is  not  bound  to  give 
the  true  reason  or  any  reason  for  his  disposition  of  his  property” : 
per  Riddell  J.A.  in  Murray  v.  Haylow,  60  O.L.R.  629  at  632, 
[1927]  3 D.L.R.  1036. 

(b)  Defence  counsel  submit  that  there  is  an  onus  in  this 
respect  and  rely  on  The  London  Loan  and  Savings  Company  of 
Canada  et  al  v.  Brickenden,  [1933]  S.C.R.  257,  [1933]  3 D.L.R. 
161,  affirmed  [1934]  3 D.L.R.  465,  [1934]  2 W.W.R.  545,  but  that 
was  a case  of  solicitor  and  client;  on  Barry  v.  Butlin,  supra,  that 
a person  who  is  instrumental  in  the  framing  of  a will,  and  who 
obtains  a bounty;  on  Fulton  et  al.  v.  Andrew  et  al.  (1875),  L.R. 
7 H.L.  448,  “Those  who  take  a benefit  under  a will,  and  have 
been  instrumental  in  preparing  or  obtaining  it,  . . . ”;  on  Brown 
V.  Fisher  (1890),  63  L.T.  465,  “of  a will  procured  and  propounded 
by  a person  taking  a large  benefit  thereunder”. 

But  here  I find  as  a fact  that  Joseph  Pocock  neither  directly 
by  himself  nor  indirectly  by  anyone  on  his  behalf  exercised  any 
influence  of  whatever  nature  or  kind  over  the  testatrix’s  mind 
or  judgment  when  she  made  her  will,  and  later  the  codicil  thereto 
— and  as  a further  fact  that  he  neither  directly  by  himself  nor 
indirectly  by  anyone  on  his  behalf  exercised  any  influence  over 
the  testatrix’s  mind  or  judgment  as  to  the  allotment  by  her 
of  the  number  of  shares  to  him  and  to  the  other  beneficiaries  in 
her  will  or  in  her  codicil  thereto.  So  that  I conclude  that  there 
was  no  onus  on  Joseph  Pocock  to  satisfy  the  Court  of  “the 
righteousness  of  the  transaction”,  i.e.,  the  division  of  shares  in 
exhibits  1 and  5.  The  plaintiff  relied  on  Riach  et  al.  v.  Ferris, 
[1934]  S.C.R.  725  at  728-9,  [1935]  1 D.L.R.  118. 

I find  as  a fact  that  there  was  here  no  undue  influence  or 
fraud  exercised  or  perpetrated  on  the  testatrix;  nor  was  there 
raised  any  suspicion  that  the  will  (ex.  1)  and  the  codicil  (ex.  5) 
did  not  express  the  will  of  the  testatrix. 

Further,  I have  considered  the  issue  of  the  validity  of  the 
will,  and  of  the  codicil,  in  the  light  of  the  principles  set  out  in 
the  headnote  to  Murphy  v.  Lamphier  (1914),  31  O.L.R.  287, 
affirmed  32  O.L.R.  19,  20  D.L.R.  906: 
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“The  sweeping  change,  made  ten  months  after  the  will  . . . 
by  an  aged  person,  would  of  itself  call  for  clear  proof  of  capacity, 

I equal  not  merely  to  a testamentary  act,  but  to  the  revocation  of 
former  dispositions  and  to  a new  direction  given  to  the  property. 

“It  is  an  error  to  suppose  that,  because  a person  can  under- 
stand a question  put  to  him  and  give  a rational  answer,  he  is 
^ of  sound  mind  and  capable  of  making  a will;  the  competency 
of  the  mind  must  be  judged  of  by  the  nature  of  the  act  to  be 
t done,  and  from  a consideration  of  all  the  circumstances. 

> “The  grand  criterion  by  which  to  judge  whether  the  mind 
is  injured  or  destroyed,  is  to  ascertain  the  state  of  the  memory, 
i Memory  affords  all  the  materials  on  which  to  exercise  judgment 
and  to  arrive  at  a conclusion  or  resolution.” 

, i I have  found  as  a fact  that  the  testatrix,  at  the  time  she  made 
|i  her  will  (ex.  1)  and  later  the  codicil  thereto  (ex.  5),  was  of 
‘ sound  understanding  and  memory. 

I,  therefore,  conclude  that  there  was  no  onus  cast  on  Joseph 
Pocock  to  meet  the  onus  suggested  by  the  plaintiff,  as  there 
was  under  the  circumstances  of  this  case  no  such  onus  to  be 
discharged  by  him. 

From  all  of  the  foregoing  I,  therefore,  find  the  following 
' facts: 

I (a)  The  testatrix  was  of  sound  mind,  memory  and  under- 
standing when  she  gave  directions  for  and  executed  her  will 
(ex.  1)  and  codicil  (ex.  5),  i.e.,  she  was  of  sound,  disposing  mind 
and  of  sufficient  capacity  to  deal  with  and  appreciate  the  various 
dispositions  of  property  to  which  she  was  about  to,  and  did, 
affix  her  signature. 

(b)  The  state  of  her  mind  on  both  occasions  was  such  that 
she  was  able  to,  and  did,  understand  that  by  her  will  and  codicil 
she  was  giving  her  property  to  objects  of  her  regard,  and  she 
did  have  on  those  occasions  capacity  to,  and  did,  comprehend 
and  recollect  the  extent  of  her  property,  as  well  as  the  nature  of 
the  claims  of  others  whom,  by  her  will,  she  was  excluding  from 
i participation  in  her  property,  or  whose  share  she  was  reducing, 
j (c)  There  was  not  in  the  testatrix’s  mind  any  disorder  which 
j could  have  poisoned  her  affections,  or  have  perverted  her  sense 
I of  right  or  prevented  the  exercise  of  her  natural  faculties,  but 
in  fact  her  mind  was  free  from  such  poison. 

(d)  There  were  no  insane  delusions  which  might  have  in- 
I fluenced  her  will  in  disposing  of  her  property. 

.1 
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In  conclusion : The  plaintiff’s  action  is,  therefore,  maintained, 
and  there  will  be  judgment  accordingly  and  as  prayed  for  in 
para.  7 of  the  statement  of  claim : 

(1)  Declaring  that  the  will  of  Lucie  Janet  Pocock,  dated  25th 
May  1946  (ex.  1),  and  the  codicil  thereto,  dated  17th  July  1947 
(ex.  5),  is  the  valid  and  duly  executed  last  will  and  testament 
of  the  said  deceased. 

(2)  Ordering  that  letters  probate  to  the  said  last  will  and 
testament  and  codicil  thereto  do  issue  to  the  said  Joseph  Philip 
Pocock  as  the  executor  therein  named,  out  of  the  Surrogate 
Court  of  the  County  of  York. 

(3)  Ordering  that  the  plaintiff  be  paid  his  costs  of  this  action 
out  of  the  estate  on  a solicitor  and  client  basis. 

(4)  Ordering  the  dismissal  of  the  counterclaim  with  costs. 
Before  ruling  whether  these  costs  should  be  paid  by  the  defendant 
himself,  or  out  of  the  estate,  counsel  may,  if  they  so  desire, 
furnish  me,  within  fifteen  days  of  the  date  hereof,  with  their 
written  submissions. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Denison  d Foster,  Toronto. 

Solicitors  for  the  defendant  Louis  Owen  Pocock:  Braden  d 
McAlister,  London. 


[FERGUSON  J.l 

Roswell  V.  Roswell  and  Schmuir. 

Husband  and  Wife— Effect  of  Order  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act,  R.S.O.  1937,  c.  211 — Whether  Subse- 
quent Action  for  Alimony,  or  Claim  for  Maintenance  in  Action  for 
Divorce,  Barred — The  Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208 — 
Maintenance  for  Children. 

Divorce  and  Matrimonial  Causes — Alimony  and  Maintenance — Whether 
Wife  Entitled  to  Claim  after  Order  Made  by  Magistrate  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1937,  c.  211 — 
Maintenance  for  Children— The  Matrimonial  Causes  Act,  R.S.O. 
1937,  c.  208. 

The  fact  that  a wife  has  applied  for  and  obtained  an  order,  under  The 
Deserted  Wives’  and  Children’s  Maintenance  Act,  for  the  payment  by 
her  husband  of  maintenance  for  herself  and  her  infant  children  does 
not  preclude  her  from  bringing  an  action  in  the  Supreme  Court  for 
alimony,  or  for  divorce  with  maintenance  as  incidental  thereto,  or  oust 
the  jurisdiction  of  the  Court  to  grant  that  relief.  A magistrate’s  order 
could  not  be  effective  after  dissolution  of  the  marriage,  so  far  as  the 
wife’s  maintenance  is  concerned.  Stevens  v.  Stevens,  [1940]  O.R.  243; 
nouveur  v.  Bouveur,  [1941]  1 W.W.R.  245;  Moyer  v.  Moyer,  [1945] 
O.W.N.  463;  Findlay  v.  Findlay,  [1950]  O.W.N.  485,  708,  and  other 
authorities,  considered. 
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a As  to  the  maintenance  of  the  children,  however,  it  is  undesirable  that 
V the  Court  should  interfere  with  the  magistrate’s  order,  although  it 
* has  undoubted  jurisdiction  to  do  so.  Smellie  v.  Smellie  and  Murphy, 

[1946]  O.W.N.  458,  followed.  The  status  of  the  children  is  not  changed 
by  the  divorce,  and  it  is  open  to  anyone  to  lay  a complaint  before  the 
lH  magistrate  with  respect  to  them,  notwithstanding  the  change  in  status 

I*  of  their  parents. 

I An  action  by  a wife  for  divorce  and  other  relief. 

29th  September  1950.  The  action  was  tried  by  Ferguson  J. 
without  a jury  at  Brantford, 
i R.  W.  Reville,  for  the  plaintiff. 

8.  W.  Wyattj  for  the  defendant  spouse. 

i 21st  October  1950.  Ferguson  J.: — This  action,  brought  by  a 
^ wife  for  divorce  because  of  her  husband’s  adultery  with  the 
j defendant  Louisa  Norma  Schmuir,  was  tried  by  me  at  Brantford, 

I and  at  the  close  of  the  evidence  I granted  a decree  nisi  and 
custody  of  the  three  infant  children  of  the  marriage  to  the 
plaintiff  wife.  The  wife,  however,  made  a claim  in  the  action 
for  “alimony”,  and  I reserved  that  branch  of  the  case  for  further 

I consideration. 

The  precise  claim  made  in  the  wife’s  statement  of  claim, 
after  asking  for  dissolution  of  the  marriage  and  custody  of  the 
three  children,  is  for:  “Alimony  and  maintenance  for  the  said 
1 three  children  in  the  sum  of  $100,00  per  month.”  This  is  an 
I example  of  what  Aylesworth  J.A.  in  Hanley  v.  Hanley,  [1949] 
O.R.  163,  [1949]  2 D.L.R.  72,  and  Gale  J.  in  Minaker  v.  Minaker' 
\ and  Median,  [1949]  O.W.N.  781,  described  as  loose  and  in- 
! accurate  pleading.  The  cases  mentioned,  as  well  as  the  case  of 
Cependa  v.  Cependa,  [1945]  O.W.N.  102,  [1945]  2 D.L.R.  339, 

■ affirmed  [1945]  O.W.N.  731,  [1945]  4 D.L.R.  706,  explain  the 
difference  between  alimony  and  maintenance.  It  became  quite 
j clear  at  the  trial  that  the  wife  was  really  seeking  an  order  for 
her  maintenance  after  the  divorce. 

J The  husband  and  wife  were  m.arried  on  the  19th  January 
! j 1930.  They  resided  together  as  man  and  wife  until  the  year 
’ 1943,  during  which  time  four  children  were  born  of  the  mar- 

I ! riage.  The  oldest  child  is  now  almost  18  years  of  age,  the  others 
; are  16,  14  and  12  years  of  age  respectively. 

I No  previous  action  has  been  brought  by  the  wife  for  either 
' divorce  or  alimony,  although  the  husband  has  been  for  some 
i years  past  living  with  his  co-defendant  as  man  and  wife,  and  it 
I is  admitted  by  the  husband  that  he  is  the  father  of  two  children 


750 


Ontario  Reports. 


[1950] 


born  to  the  co-respondent,  and  these  children  live  with  him  and 
are  maintained  by  him. 

The  evidence  as  to  the  reason  for  the  separation  is  vague,  and  ' 
it  amounts  to  the  fact  that  they  were  unable  to  get  along  to-  I 
gether,  and  the  husband  was  unwilling  to  live  with  his  wife;  he 
was  being  ‘‘twitted  about  going  out  with  other  women”.  I am 
satisfied,  quite  apart  from  the  fact  that  the  defendant  spouse 
is  now  living  in  adultery,  that  they  separated  in  such  circum- 
stances and  have  lived  separate  in  such  circumstances  as  would 
have  entitled  the  wife  to  alimony:  Karch  v.  Karch  (1912),  3 
O.W.N.  1446,  22  O.W.R.  534,  4 D.L.R.  250;  Wiles  v.  Wiles  (1918), 

13  O.W.N.  359.  I do  not  think  the  delay  in  bringing  this  action 
affects  the  plaintiff’s  rights,  because  as  long  ago  as  30th  June 
1944  the  wife  laid  a complaint  with  the  local  magistrate  against 
her  husband  under  The  Deserted  Wives’  and  Children’s  Main- 
tenance Act,  R.S.O.  1937,  c.  211,  charging  him  with  refusing 
or  neglecting  to  maintain  her  and  the  four  children. 

On  the  10th  August  1944  the  magistrate  made  an  order  in 
these  words:  “Order  for  payment  of  $16.00  per  week.  1st  pay- 
ment to  be  made  August  14th,  1944  and  $16.00  each  and  every 
week  thereafter.”  The  wife  says  that  the  magistrate’s  order  was 
really  one  for  $4  a week  for  each  child,  and  that  she  did  not 
claim  any  support,  but  I cannot  accept  this  interpretation  of 
the  magistrate’s  order  in  view  of  the  entry  made,  as  shown  by 
a certified  copy  of  the  information  and  complaint,  which  was 
filed  as  an  exhibit  at  the  trial.  I think  that  the  order  of  the 
magistrate  is  an  order  for  the  maintenance  of  the  plaintiff  and 
the  four  children  jointly.  The  wife  stated  that  the  husband  is 
about  $1,000  in  arrear  in  making  payments  under  the  magis- 
trate’s order,  and  indeed  in  April  1946  the  husband  was  com- 
mitted to  gaol  for  a period  of  three  months  for  failure  to  pay 
the  then  arrears  of  $262  within  one  week.  The  report  of  the 
Official  Guardian  filed  at  the  trial  shows  that  the  husband  paid 
$45  in  January  1950,  nothing  in  February,  and  $30  in  each  of 
the  months  of  March,  April,  May  and  June  1950,  which  pay- 
ments were,  of  course,  accepted  by  the  wife. 

On  behalf  of  the  husband  it  is  argued  that  the  wife’s  claim 
for  maintenance  must  be  dismissed  because  she  applied  and  re- 
ceived in  her  favour  the  above-mentioned  order  under  The 
Deserted  Wives’  and  Children’s  Maintenance  Act,  and  this  order. 
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it  is  said,  is  still  in  effect,  the  wife  having  received  and  retained 
payments  even  after  the  issue  of  the  writ  in  this  action. 

In  Stevens  v.  Stevens,  [1940]  O.R.  243,  [1940]  3 D.L.R.  283, 
it  was  held  that  a wife’s  right  to  sue  upon  a separation  agree- 
ment was  suspended  while  an  order  was  outstanding  in  her 
favour  under  The  Deserted  Wives’  and  Children’s  Maintenance 
Act.  In  Bouveur  v.  Bouveur,  [1941]  1 W.W.R.  245,  [1941]  2 
D.L.R.  348,  a husband  and  wife  entered  into  a separation  agree- 
ment. While  the  husband  was  in  default  in  a small  sum  under 
the  agreement,  the  wife  laid  a charge  under  The  Deserted  Wives’ 
Maintenance  Act  of  Saskatchewan.  The  husband  applied  for  and 
obtained  an  order  rescinding  the  order  of  the  magistrate.  The 
wife  then  brought  action  to  enforce  payment  under  the  separa- 
tion agreement,  which  the  husband,  apparently  relying  on  the 
rescinding  order  of  the  magistrate,  allowed  to  fall  into  default. 
It  was  held  by  MacDonald  J.  that  the  wife  had  elected  her 
remedy  and  was  estopped  from  recovering  under  the  separation 
agreement. 

In  Moyer  v.  Moyer,  [1945]  O.W.N.  463,  an  action  for  alimony 
not  involving  divorce,  the  wife  had  obtained  an  order  under  The 
Deserted  Wives’  and  Children’s  Maintenance  Act  directing  her 
husband  to  pay  a sum  certain  for  six  months,  with  the  privilege 
of  re-applying  to  the  magistrate  at  the  expiration  of  that  period. 
At  the  expiration  of  six  months  the  wife,  instead  of  re-applying 
to  the  magistrate,  sued  for  alimony.  It  was  held  by  Flogg  J. 
that  she  was  entitled  to  do  so,  but  he  expressed  the  view,  follow- 
ing Stevens  v.  Stevens,  supra,  that  had  she  sued  in  the  Supreme 
Court  during  the  six  months’  period  her  action  would  have  failed. 

Smellie  v.  Smellie  and  Murphy,  [1946]  O.W.N.  458,  [1946]  3 
D.L.R.  672,  was  a divorce  action.  An  order  had  been  obtained 
under  The  Deserted  Wives’  and  Children’s  Maintenance  Act  be- 
fore action  was  commenced  “for  the  support  of  the  children”. 
The  judgment  nisi  in  the  action  awarded  custody  of  the  children 
to  the  plaintiff  wife,  but  contained  no  provision  for  maintenance. 
After  judgment  absolute  the  defendant  made  default  in  making 
payments  in  pursuance  of  the  magistrate’s  order.  The  mother 
sought  the  aid  of  the  magistrate  to  enforce  payment  in  accord- 
ance with  the  order.  This  assistance  was  refused  on  the  ground 
that  the  applicant,  being  divorced,  was  no  longer  a married 
woman  and  was  not,  therefore,  entitled  to  the  benefit  of  the 
Act.  After  the  magistrate’s  refusal  to  deal  with  the  matter  a 
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motion  was  made  before  Wilson  J.  for  an  order  for  maintenance 
of  the  children.  Wilson  J.  made  it  clear  that  in  his  view  this 
Court  had  jurisdiction  to  make  the  order  for  maintenance,  but 
held  that  it  was  undesirable  for  the  Supreme  Court  to  do  so 
where  the  relief  asked  was  within  the  competence  of  the  lower 
Court  and  there  was  outstanding  in  that  Court  an  order  for  the 
same  purpose. 

In  Wright  v.  Wright  and  Broughton,  [1947]  O.W.N.  50,  the 
Master,  following  the  above  cases,  held  that  the  right  to  apply 
for  interim  alimony  was  suspended  so  long  as  an  order  under 
The  Deserted  Wives’  and  Children’s  Maintenance  Act  remained 
outstanding. 

On  the  other  side  there  is  the  case  of  Re  Wiley  and  Wiley 
(1919),  46  O.L.R.  176,  49  D.L.R.  643,  where  justices  were  pro- 
hibited from  making  an  order  where  application  had  been  made 
to  the  Supreme  Court  and  an  order  was  there  made. 

In  none  of  these  cases  is  the  jurisdiction  of  this  Court  to 
award  alimony  or  maintenance,  notwithstanding  an  order  for 
maintenance  under  The  Deserted  Wives’  and  Children’s  Main- 
tenance Act,  challenged,  as  indeed  it  could  not  be  because  the 
power  to  award  alimony  was  an  ancient  right  of  the  ecclesiastical 
Courts  perpetuated  by  The  Judicature  Acts.  Nothing  can  remove 
that  power  from  the  jurisdiction  of  this  Court,  except  express 
enactment.  The  power  to  award  maintenance,  as  referred  to  in 
The  Matrimonial  Causes  Act,  being  now  vested  in  this  Court, 
cannot  be  whittled  away  except  by  like  legislation.  Middleton  J. 
held  in  Re  Wiley  and  Wiley,  supra,  referring  to  Craxton  v. 
Craxton  (1907),  23  T.L.R.  527,  that  the  wife,  having  resorted 
to  the  Supreme  Court,  must  be  held  to  have  abandoned  the 
magistrate’s  order,  and  as  the  Supreme  Court  had  made  an  order 
the  justices  had  no  jurisdiction  to  entertain  an  application  under 
The  Deserted  Wives’  Maintenance  Act,  R.S.O.  1914,  c.  152. 

In  my  view  it  was  never  intended  that  The  Deserted  Wives’ 
and  Children’s  Maintenance  Act  should  oust  the  jurisdiction  of 
this  Court  to  award  either  alimony  or  maintenance.  Even  the 
making  of  a separation  agreement,  where  default  ensues,  does 
not  oust  this  Court’s  jurisdiction  to  award  alimony:  In  re  Carey, 
[1940]  O.R.  171,  [1940]  1 D.L.R.  361.  The  Deserted  Wives’  and 
Children’s  Maintenance  Act  was  passed  to  give  a speedy  remedy. 
It  did  not  oust  the  jurisdiction  of  this  Court;  it  merely  ousted 
delay.  See  Craies  on  Statute  Law,  4th  ed.  1936,  p.  304,  where 
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this  type  of  legislation  is  discussed.  This  Act  was  passed  for  the 
purpose  of  enabling  the  State  to  enforce  the  husband’s  public 
obligation  to  support  his  wife  and  children,  which  power  does 
not  necessarily  conflict  with  the  wife’s  right  to  have  her  right 
to  maintenance  and  its  amount  fixed  by  this  Court:  see  Hyman 
V.  Hyman,  [1929]  A.C.  601,  particularly  the  speech  of  Lord 
Atkin  at  p.  628,  referred  to  by  Duff  J.  in  In  re  The  Adoption 
Act  and  Other  Statutes,  [1938]  S.C.R.  398  at  419,  [1938]  3 
D.L.R.  497,  71  C.C.C.  110.  But  I must  say  that  I am  of  the  view 
that  the  cases  put  forward  as  showing  a lack  of  jurisdiction  in 
this  Court  to  award  maintenance  in  an  action  for  divorce  such  as 
this,  really  do  not  touch  the  situation  in  the  case  at  bar. 

None  of  the  cases  referred  to  above  touches  maintenance  for 
the  wife,  which,  if  awarded,  runs  from  the  date  of  the  final 
decree:  Hanley  v.  Hanley,  supra,  and  I doubt  whether  any  order 
made  by  a magistrate  under  The  Deserted  Wives’  and  Children’s 
Maintenance  Act  can  in  any  circumstances  affect  the  right  of 
this  Court  to  award  maintenance,  for  the  obvious  reason 
that  the  marriage  tie  is  a condition  precedent  to  the 
magistrate’s  jurisdiction  to  award  maintenance  to  the  wife, 
whereas  maintenance  under  The  Matrimonial  Causes  Act 
can  commence  only  after  the  final  decree.  The  effect  of  the 
magistrate’s  order  could  not  continue,  so  far  as  maintenance  of 
the  wife  is  concerned,  after  final  decree.  Whether  the  magis- 
trate has  power  to  compel  the  husband  to  perform  his  public 
obligation  and  support  his  wife  after  final  decree  in  accordance 
with  the  order  of  this  Court  is  not  before  me  in  this  case,  but, 
with  respect,  I suggest  that  the  Legislature  might  well  consider 
legislation  enabling  magistrates  to  enforce  orders  for  mainte- 
nance made  by  this  Court  in  the  same  manner  as  an  order  made 
by  their  own  Court. 

The  wife’s  claim  in  this  case  is  not  only  for  a judgment  for 
her  own  maintenance,  but  is  also  for  a judgment  in  respect  of 
the  maintenance  of  the  children.  In  this  respect  I feel  bound 
to  follow  the  judgment  of  Wilson  J.  in  Smellie  v.  Smellie  and 
Murphy,  supra,  where  he  held  that  it  was  undesirable  to  interfere 
with  the  magistrate’s  order  in  the  case  of  the  children,  although 
this  Court  has  undoubted  jurisdiction  to  do  so.  The  children’s 
status  has  not  been  changed,  and  it  is  open  to  anyone  to  lay  a 
complaint  before  the  magistrate  notwithstanding  any  change  in 
the  status  of  the  parents. 
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I now  come  to  a consideration  of  the  amount  of  maintenance 
which  should  be  ordered  to  be  paid  to  the  wife.  In  Hall  v.  Hall, 
[1947]  O.R.  6,  affirmed  [1947]  O.W.N.  503,  [1947]  3 D.L.R.  453, 
LeBel  J.  said,  in  deciding  the  amount  of  maintenance  to  be 
allowed  to  the  wife,  that  there  is  nothing  which  precludes  a 
Court  in  a proper  case  from  considering  as  a circumstance  the 
wife’s  earning  capacity  or  her  salary,  in  arriving  at  a proper 
allowance.  In  the  case  at  bar  the  husband  separated  from  the 
wife  in  the  year  1943.  At  that  tim.e  the  spouses  were  building 
a new  house.  There  is  a dispute  as  to  who  provided  the  money 
for  this  new  house,  but  I believe  the  husband  when  he  says  that 
the  house  was  built  with  moneys  he  earned.  The  husband  stated 
in  evidence  that  he  thought  the  property  on  which  the  house  was 
being  built  was  registered  in  the  joint  names  of  himself  and  his 
wife,  but  after  separation  he  found  that  the  wife  had  had  the 
property  registered  in  her  name  only.  The  wife  now  lives  in  this 
house  with  her  four  children,  the  oldest  of  whom  seems  to  be 
on  friendly  terms  with  the  father.  There  is  no  mortgage  on  the 
property.  The  oldest  child  is  now  working  and  pays  his  mother 
$10  a week.  She  works  at  Harding  Carpets  Limited  and  earns 
$38  to  $40  a week,  and  appears  to  be  in  the  best  of  health.  The 
husband,  who  was  called  as  a witness  by  the  plaintiff,  says  he 
earns  $94  every  two  weeks.  He  is  supporting  the  co-defendant 
and  their  two  children,  an  expense  which  I think  is  immaterial 
in  the  problem  which  I have  to  consider.  Having  regard  to  the 
fact  that  it  is  open  to  the  parties  to  apply  and  re-apply  to  the 
magistrate  to  fix  the  maintenance  of  the  children,  and  having 
regard  to  the  wife’s  present  earning  power  and  the  husband’s 
contribution  in  building  the  house  where  she  is  now  living,  I think 
I should  not  allow  more  than  $20  a month,  which  I do  in  accord- 
ance with  s.  2(1)  of  The  Matrimonial  Causes  Act. 

There  will  therefore  be  judgment  nisi  because  of  the  adultery 
of  the  defendant  spouse  with  the  defendant  Louise  Norma 
Schmuir,  and  custody  of  the  three  children  to  the  plaintiff.  The 
application  for  an  order  for  maintenance  of  the  children  is  dis- 
missed, as  the  magistrate’s  order  is  outstanding  in  this  respect,  j 
and  maintenance  for  the  wife  is  ordered  at  $20  per  month.  The  j 
husband  must  pay  the  costs  of  the  action.  j 

Since  the  above  was  written  the  judgment  of  Gale  J.  in  !i 
Findlay  v.  Findlay,  [1950]  O.W.N.  485,  affirmed  [1950]  O.W.N.  I 

708,  has  come  to  my  attention.  In  that  case  a separation  agree-  j 
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ment  had  been  entered  into.  The  husband  was  only  slightly  in 
arrear  when  the  wife  applied  to  the  magistrate.  Her  application 
was  refused  and  she  subsequently  brought  action  in  a Division 
Court  for  payments  due  in  respect  of  the  maintenance  agreed 
to  be  paid  pursuant  to  the  separation  agreement.  Gale  J.  held, 
and  his  decision  was  upheld  by  the  Court  of  Appeal,  that  the 
proceedings  taken  by  the  wife  before  the  magistrate  did  not 
prevent  recovery  on  the  agreement  since  no  order  for  mainte- 
nance had  been  made  by  the  magistrate.  In  his  judgment  Gale  J. 
reviews  the  cases  dealing  with  the  effect  of  an  outstanding  order 
of  the  magistrate  on  an  application  for  maintenance  and  alimony, 
and  his  finding  that  the  mere  launching  of  an  application  before 
the  magistrate  does  not  prevent  recovery  in  an  action  brought 
by  the  wife,  confirms  me  in  the  view  I have  taken  of  this  case. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff:  Boddy  and  Reville,  Brantford. 

Solicitors  for  the  defendant  husband:  Pennell  and  Wyatt, 
Brantford. 


[SPENCE  J.] 

Rex  V*  Fosbraey* 

Criminal  Law — Place  of  Trial — Grounds  for  Changing  Venue — Wide- 
spread Newspaper  Publicity  Given  to  Accused's  Application  for 
Change  of  Venue  and  Allegations  of  '‘local  prejudice" — Impossi- 
bility of  Correction  by  Trial  Judge — The  Criminal  Code,  R.S.C. 
1927,  c.  36,  s.  884. 

The  mere  fact  that  prejudice  exists  against  an  accused  person  in  the 
county  in  which  he  would  normally  be  tried  is  not  sufficient  reason 
for  ordering  a change  of  venue,  for  it  is  not  to  be  assumed  that 
jurymen  will  not  put  aside  their  prejudice  when  their  duties  are 
solemnly  outlined  to  them  by  the  presiding  judge.  Rex  v.  Holden  et  al. 
(1833),  5 B.  & Ad.  347;  Rex  v.  Adams,  [1946]  O.R.  506;  Rex  v.  Graves 
et  al.  (1912),  19  C.C.C.  402,  applied.  But  where  widespread  publicity 
has  been  given,  through  newspapers  circulating  in  the  county  and 
through  radio  broadcasts,  to  the  fact  that  the  accused  has  applied 
for  a change  of  venue,  one  of  the  articles  containing  a reference  to 
an  allegation  by  the  accused  of  'local  prejudice”,  this  fact,  added 
to  the  already  existing  prejudice,  makes  it  improbable  that  the 
accused  can  have  a fair  trial  in  that  county,  and  a change  of  venue 
should  be  ordered.  The  trial  judge  would  find  it  well-nigh  impossible 
to  deal  with  such  publicity  in  his  charge  to  the  jury,  and  the  mere 
mention  in  the  charge  of  the  making  of  an  application  for  a change 
of  venue  might  arouse  animosity  or  add  to  the  animosity  already 
existing,  to  such  an  extent  that  the  trial  judge  could  not  dispel  it, 
however  able  his  charge. 
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An  application  for  change  of  venue.  The  accused  was  con- 
victed at  Napanee  of  murdering  his  wife,  but  a new  trial  was 
ordered  by  the  Court  of  Appeal.  This  application  was  to  change 
the  venue  of  the  new  trial  from  Napanee  to  Picton. 

17th  and  20th  October  1950.  The  application  was  heard  by 
Spence  J.  in  chambers  at  Toronto. 

W.  B.  WilUston,  for  the  accused,  applicant. 

W.  B.  Common,  K.C.,  and  C.  P.  Hope,  K.C.,  for  the  Attorney- 
General,  contra. 

21st  October  1950.  Spence  J.: — This  is  an  application  for 
an  order  changing  the  venue  of  the  second  trial  of  the  accused 
upon  the  charge  of  murder.  The  application  was  first  argued, 
very  ably,  on  Tuesday,  and  upon  that  occasion  I pronounced  my 
judgment  at  the  termination  of  the  argument,  dismissing  the 
application,  and  so  endorsed  the  notice  of  motion  by  which  the 
application  had  been  initiated.  After  my  decision  was  announced, 
counsel  for  the  accused  requested  a direction  to  the  press,  of 
which  there  were  several  representatives  in  the  room,  that  there 
should  be  no  publicity  given  to  the  application  or  my  dismissal 
of  it  in  papers  published  in  the  locality  of  Napanee,  the  place  of 
trial.  I readily  acceded  to  this  request  and  I ordered  the  said 
representatives  of  the  press  then  present  to  give  no  publicity 
either  in  the  newspapers  of  the  locality  or  in  the  city  newspapers, 
and  I expressed  the  opinion  that  such  publicity  would  be  very 
prejudicial  to  the  accused. 

The  said  representatives  attended  on  me  during  an  adjourn- 
ment and  informed  me  that  they  had  already  informed  their 
offices  of  the  fact  that  the  application  had  been  made  and  was 
being  argued  and  would  do  their  best  to  stop  that  information 
being  publicized,  but  could  not  be  sure  that  they  would  be  able 
to  act  in  time  to  prevent  it.  Certainly  these  newspaper  reporters 
could  not  have  already  reported  the  dismissal  of  the  application 
because  counsel’s  request  and  my  order  came  within  a minute 
of  my  announcement  of  such  dismissal.  The  Crown  co-operated 
and  the  Crown  Attorney,  acting  on  the  instructions  of  Crown 
counsel  upon  the  application,  caused  both  local  weekly  news- 
papers in  Napanee  to  delete  all  reference  to  the  application  from 
their  issues  published  on  Wednesday,  18th  October  and  Thursday, 
19th  October. 


Rex  v«  Fosbraey* 


Spence  J.  757 


Unfortunately,  the  Kingston  Whig-Standard  of  Tuesday,  17th 
October,  in  a news  article  in  cols.  3 and  4 on  p.  1,  carried  a 
report  headed  “Claims  Napanee  is  Prejudiced,  Fosbraey  Seeks 
Trial  in  Picton”,  and  in  the  article  stated  “Fosbraey  claimed 
a local  prejudice  exists  against  him  in  Napanee  that  would  pre- 
vent him  having  a fair  trial.”  The  Ontario  Intelligencer  (of 
Belleville)  of  the  same  date,  in  col.  8 of  p.  1,  carried  a substan- 
tially identical  article  without  such  an  objectionable  headline. 
Both  articles  were  dated  “Toronto”  and  that  in  the  Kingston 
Whig-Standard  also  bore  the  initials  “C.P.” 

The  publications  were  unfortunate  but  perhaps  not  blame- 
worthy in  the  circumstances  outlined  above.  However,  the 
Kingston  Whig-Standard  in  its  edition  of  Wednesday,  18th  Octo- 
ber, at  the  top  of  col.  2,  p.  1,  carried  another  news  item  headed 
“Court  Rejects  Fosbraey  Plea”  and  repeated  the  sentence: 

! “Fosbraey  claimed  local  prejudice  would  prevent  a fair  trial.” 
This  article  again  was  dated  “Toronto  (C.P.).”  The  counsel  who 
appeared  for  the  accused  at  his  trial  has  sworn  that  he  has  been 
informed  that  the  11  p.m.  newscast  over  radio  station  CKWS 
on  the  17th  October  also  mentioned  the  dismissal  of  the  applica- 
tion.  These  last  two  items  of  publicity  are  inexcusable  and  can 
only  be  a direct  disregard  of  my  strict  order  made  at  the  close 
: of  the  argument. 

I Under  such  circumstances,  no  formal  order  having  been 
i issued  embodying  my  dismissal  pronounced  on  17th  October, 
j counsel  for  the  accused  requested  and  obtained  an  appointment 
! for  the  re-argument  of  the  application  on  Friday  afternoon,  20th 
October.  Counsel  for  the  Crown  very  properly  waived  proper 
notice  and  both  counsel  appeared  and  argued  the  matter  fully. 
My  dismissal  of  the  application  on  17th  October  was  based 
I largely  on  the  view  so  ably  expressed  by  Lord  Denman  C.J.  in 
I Rex  V.  Holden  et  al.  (1833),  5 B.  & Ad.  347,  110  E.R.  819,  quoted 
I with  approval  by  McRuer  C.J.H.C.  in  Rex  v.  Adams,  [1946]  O.R. 

506,  86  C.C.C.  425,  2 C.R.  56,  [1947]  1 D.L.R.  634,  that  one 
I would  not  assume  lightly  that  jurymen  would  not  put  aside  the 
I prejudice  aroused  by  the  nature  of  the  crime  charged  when  their 
duties  were  outlined  solemnly  by  the  presiding  judge,  and  that 
I is  still  my  opinion.  But  the  publicity  which  I have  recited  is 
doubly  evil  in  that  the  trial  judge  would  find  it  well-nigh  impos- 
i sible  to  deal  with  it  in  his  charge,  and  the  mere  mention  in  the 
j charge  that  such  an  application  had  been  made  by  the  accused 
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might  arouse  an  animosity  or  add  fuel  to  the  fires  of  animosity 
already  existing  which  the  trial  judge  could  not  dispel,  no  matter 
how  able  his  charge. 

There  was  no  doubt  in  my  mind  that  local  prejudice  did  exist 
in  Napanee  against  the  accused.  For  the  reason  outlined  I was 
not  convinced  on  17th  October,  despite  such  local  prejudice,  that 
it  could  be  said  that  a fair  trial  for  Fosbraey  in  Napanee  was 
improbable:  Rex  v.  Graves  et  al.  (1912),  19  C.C.C.  402,  5 D.L.R. 
474;  Rex  v.  Holden,  supra.  I cannot,  however,  imagine  a more 
probable  cause  of  prejudice  in  a juryman  than  for  him  to  learn 
that  the  accused  had  so  mistrusted  the  fairness  of  him  and  the 
other  citizens  of  the  county  that  he  had  vainly  attempted  to  j 
have  the  trial  taken  out  of  the  county.  I am  convinced  that 
general  knowledge  that  the  accused  had  made  an  application 
for  a change  of  venue  on  such  grounds,  added  to  the  already 
existing  prejudice,  would  make  it  improbable  that  the  accused 
could  have  a fair  trial  in  the  county  of  Lennox  and  Addington, 
Was  there  such  general  knowledge?  The  material  shows  that 
The  Kingston  Whig-Standard  has  a daily  circulation  in  Lennox 
and  Addington  “considerably  increased”  over  the  figure  of  1,741 
at  which  it  stood  at  the  end  of  1949  and  that  The  Ontario 
Intelligencer  “has  a substantial  daily  circulation”  there.  I think 
I can  take  judicial  notice  of  the  fact  that  the  local  radio  news 
broadcasts  enjoy  a large  and  daily  audience.  There  is  a popula- 
tion of  only  17,000  in  Lennox  and  Addington.  Of  those,  I would  j 
estimate,  less  than  one-half  are  adult  and  of  those  adult  again  ] 

i 

less  than  one-half  male,  so  it  might  well  be  estimated  that  not  | 
more  than  4,000  would  be  eligible  for  jury  duty.  When  it  is  | 
realized  that  the  large  majority  of  the  1,750-odd  subscribers  to  j 
the  Kingston  Whig-Standard  would  be  heads  of  families  and 
possible  jurors,  it  is  reasonable  to  conclude  that  knowledge  of 
the  news  articles  in  that  paper  would  be  very  widespread  amongst 
possible  jurors.  There  is,  moreover,  the  publicity  appearing  in 
the  Ontario  Intelligencer  and  announced  on  the  radio,  neither 
of  which  can  be  estimated  with  any  accuracy.  Nor  can  one 
ignore  the  manner  in  which  such  news  is  spread  in  a small 
community  where  every  post-office,  cigar-store,  barber-shop  and 
even  street-corner  is  a place  for  the  exchange  of  items  of  local 
interest.  Napanee  has  a population,  according  to  the  material,  of 
only  3,625,  and  indeed  this  fact  tends  to  make  the  news  items  | 
even  more  objectionable,  for  I fear  that  the  word  “local”,  at- 
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tributed  therein  to  the  accused  or  his  advisers,  might  well  be 
translated  by  the  citizens  into  “small-town”  or  “rural”  or  some 
other  adjective  which  they  would  regard,  wrongly,  as  scornful. 

For  these  reasons  I have  concluded  that  there  is  now  in  the 
county  a general  knowledge  that  the  accused  has  made  a vain 
application  for  change  of  venue  based  on  his  opinion  that  the 
citizens  and,  therefore,  prospective  jurors,  thereof  were  preju- 
diced against  him.  I have  already  stated  that,  in  my  opinion, 
this  being  so,  it  is  improbable  that  the  accused  will  have  a fair 
trial  in  Napanee. 

Counsel  for  the  Crown  has  pointed  out  that  the  accused 
himself  made  the  application  and  if  the  well-nigh  inevitable 
publicity  resulting  therefrom  injures  him,  he  has  only  himself 
to  blame.  This  is  quite  true,  but,  as  has  been  well  said  by 
counsel  for  the  accused,  in  a criminal  charge  the  accused  must 
often  call  upon  the  Court  for  its  protection,  e.g.^  arguments  as 
to  the  admissibility  of  statements,  and  the  Court  is  alwaj^s  scru- 
pulous to  avoid  any  prejudice  to  the  accused.  This  I attempted 
in  the  present  case  by  my  order  to  the  press.  It  is  unfortunate 
that  counsel  for  the  accused  did  not  make  his  request  at  the 
beginning  of  his  argument  but  I do  not  think  his  failure  to  do 
so  can  give  rise  to  any  blame  or  should  be  allowed  to  injure 
the  accused. 

I therefore  have  determined  that  I must  grant  the  applica- 
tion, reversing  my  earlier  disposition,  and  direct  that  the  venue 
of  the  trial  of  the  accused  be  changed  from  the  town  of  Napanee 
to  the  town  of  Picton  in  the  county  of  Prince  Edward,  where 
the  assizes  commence  on  the  same  day,  6th  November. 

Order  accordingly. 

Solicitor  for  the  accused^  applicant:  R.  E.  Nourse,  Picton. 
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Criminal  Law — Having  Care  or  Control  of  Motor  Vehicle  while  Intoxi- 
cated— What  is  a ‘‘motor  vehicle” — Automobile  Buried  in  Snowbank 
and  Incapable  of  Moving  under  Ovm  Power — The  Criminal  Code, 
R.S.C.  1927,  c.  36,  s.  285(4),  as  re-enacted  by  1930,  c.  11,  s.  6,  and 
amended  by  1935,  c.  56,  s.  4,  and  1947,  c.  55,  s.  10. 

The  proviso  added  in  1947  to  s.  285(4)  of  The  Criminal  Code  does  not 
in  any  v^ay  alter  or  extend  the  meaning  of  the  v^^ords  “motor  vehicle” 
as  used  earlier  in  the  subsection,  and  neither  the  object  of  the  enact- 
ment nor  the  meaning  to  be  ascribed  to  the  words  “motor  vehicle”  is 
affected  by  the  proviso. 

The  accused  was  found,  intoxicated,  sitting  behind  the  steering-wheel  of 
an  automobile,  with  the  key  in  the  switch  and  the  ignition  turned  on, 
but  with  the  motor  not  running.  There  was  no  evidence  as  to  the 
mechanical  condition  of  the  automobile,  or  whether  or  not  it  would 
start,  but  it  was  established  that  the  car  was  buried  in  snow  in  the 
ditch  beside  a highway,  in  such  a position  that  it  could  not  be  moved 
under  its  own  power,  and  had  to  be  extricated  from  its  position  by 
means  of  a tow. 

Held,  in  these  circumstances  the  accused  could  not  be  convicted  under 
s.  285(4),  since  the  Crown  had  failed  to  prove  that  the  automobile, 
at  the  time  accused  was  discovered  in  it,  was  a “motor  vehicle”  within 
the  meaning  of  s.  285(4),  construed  according  to  its  object,  as  set  out 
in  Rex  v.  Higgins  (1928),  63  O.L.R.  101;  Rex  v.  Henry  (1934),  41  Man. 
R.  545;  Rex  v.  Young  (1939),  13  M.P.R.  466:  Rex  v.  Conlin,  [1948]  2 
VV.W.R.  216;  and  Rex  v,  Thornton  (1950),  25  M.P.R.  140. 

An  appeal  from  the  judgment  of  Coleman  Co.  Ct.  J.,  of  the 
County  Court  of  the  County  of  Ontario,  dismissing  an  appeal 
from  a conviction  by  a magistrate  on  a charge  of  having  the 
care  or  control  of  a motor  vehicle  while  intoxicated. 

13th  September  1950.  The  appeal  was  heard  by  Roach^ 
Hogg  and  Aylesworth  JJ.A. 

C.  L.  Dubin,  for  the  accused,  appellant:  The  evidence  did  not 
establish  that  the  vehicle  in  question  was  a “motor  vehicle” 
within  the  meaning  of  s.  285(4)  of  The  Criminal  Code,  R.S.C. 
1927,  c.  36,  as  re-enacted  by  1930,  c.  11,  s.  6,  and  amended  by 
1935,  c.  56,  s.  4.  The  proviso  added  to  the  subsection  by  1947, 
c.  55,  s.  10,  does  not  affect  the  necessity  for  proving  this  fact. 

The  evidence  is  clear  that  the  car  could  not  move  under  its 
own  power  because  of  the  snow,  and  there  is  no  evidence  that  it 
was  in  such  a mechanical  condition  that  it  would  move  at  all,  or 
that  it  had  not  been  injured  through  going  into  the  snow. 

The  proviso,  added  in  1947,  has  nothing  whatever  to  do  with 
the  necessity  for  proving  that  the  accused  was  in  charge  of  a 
motor  vehicle.  It  was  designed  to  meet  the  cases  where  it  had 
been  held  that  an  accused  who  was  himself  completely  incapaci- 
tated because  of  intoxication  could  not  be  convicted,  as  in  the 
following:  Rex  v.  Butler,  [1939]  3 W.W.R.  433,  73  C.C.C.  86, 
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I [1939]  4 D.L.R.  592;  Rex  v.  Forbes,  [1943]  O.W.N.  96,  79  C.C.C. 
116,  [1943]  1 D.L.R.  683;  Rex  v.  Armstrong,  80  C.C.C.  322, 
[1944]  1 D.L.R.  233;  Rex  v.  Thomson,  15  M.P.R.  300,  75  C.C.C. 
: 141,  [1941]  1 D.L.R.  516. 

The  leading  case  on  which  I rely  is  Rex  v.  Higgins,  63  O.L.R. 
101,  50  C.C.C.  381,  [1929]  1 D.L.R.  269.  I refer  also  to  Rex  v. 
Young,  13  M.P.R.  466,  71  C.C.C.  340,  [1939]  2 D.L.R.  62,  and 
^ to  two  cases  decided  since  the  1947  amendment,  Rex  v.  Conlin, 
[1948]  2 W.W.R.  216,  92  C.C.C.  58,  6 C.R.  79  (which  I adopt 
as  part  of  my  argument) , and  Rex  v.  Thornton  (1950) , 25  M.P.R. 
140,  96  C.C.C.  323,  which  is  distinguishable,  in  that  there  the 
vehicle,  although  it  was  temporarily  immobilized,  was  mechani- 
cally capable  of  being  put  in  motion. 

Rex  V.  Henry,  41  Man.  R.  545,  61  C.C.C.  207,  [1934]  1 
W.W.R.  234,  [1934]  2 D.L.R.  51,  although  it  is  thought  by  some 
to  be  against  my  submission,  does  not  refuse  to  follow  Rex  v. 
Higgins,  but  distinguishes  it.  The  reasoning  in  it,  as  in  all  the 
other  cases,  is  based  upon  the  potential  danger  to  the  public,  and 
there  was  no  such  danger  in  the  circumstances  of  this  case. 

As  to  the  meaning  of  “control’,  I refer  to  McCord  v.  Charles 
Cammell  and  Company,  Limited,  [1896]  A.C.  57;  Rex  v.  Hyatt, 
[1945]  O.R.  629,  84  C.C.C.  253,  [1945]  4 D.L.R.  439. 


C.  P.  Hope,  K.C.,  for  the  Attorney-General,  respondent:  The 
evidence  strongly  supports  an  inference  that  this  car  was 
mechanically  capable  of  being  moved  under  its  own  power,  and 
what  prevented  it  clearly  was  the  snow.  In  all  the  cases  relied 
on  by  the  appellant  the  vehicle  was  mechanically  incapable  of 
moving,  and  the  1947  amendment  makes  them  all  inapplicable. 
That  amendment  has  the  effect  of  creating  an  absolute  prohibi- 
tion to  anyone,  while  intoxicated,  to  get  behind  the  wheel  of  an 
automobile,  unless  he  proves  what  is  set  out  in  the  proviso. 

One  other  case  on  the  section,  to  which  I refer,  is  Rex  v. 
MacKay,  [1949]  O.W.N.  471,  95  C.C.C.  97,  8 C.R.  419. 

C.  L.  Dubin,  in  reply:  There  is  nothing  in  the  evidence  to 
support  an  inference  that  the  car  was  mechanically  capable  of 
being  put  in  motion. 

Cur.  adv.  vult. 

1st  November  1950.  The  judgment  of  the  Court  was  de- 
livered by 
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Aylesworth  J.A.; — This  is  an  appeal  by  leave  of  the  Court 
granted  pursuant  to  s.  769A  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  as  enacted  by  1948,  c.  39,  s.  34,  from  the  order  of  His 
Honour  Judge  Coleman  of  the  County  Court  of  the  County  of 
Ontario  dated  11th  May  1950,  dismissing  appellant’s  appeal 
from  his  conviction  before  a magistrate  for  that  he  “on  or  about 
the  30  day  of  November  1949  at  the  Township  of  Pickering  in 
the  County  of  Ontario  did  unlawfully  have  the  care  or  control 
of  motor  vehicle  license  number  P 1512  while  intoxicated.  (On 
the  Altona  Road).  Contrary  to  section  285-4  of  the  Criminal 
Code”. 

That  appellant  was  intoxicated  there  can  be  no  doubt.  In 
order  to  appreciate  the  point  or  points  of  law  involved  the  other 
relevant  facts  require  statement  with  care.  They  must  be  taken 
from  the  evidence  adduced  on  behalf  of  the  Crown  inasmuch  as 
no  evidence  was  called  on  behalf  of  the  appellant. 

On  the  evening  of  30th  November  appellant  was  found  at 
8.10  in  an  automobile  in  the  ditch  on  the  east  side  of  the  high- 
way and  off  the  travelled  portion  thereof.  He  was  seated  behind 
the  steering-wheel,  the  key  was  in  the  ignition  switch,  and  the 
ignition  was  turned  on.  The  motor  was  not  running  and  no 
attempt  was  made  by  anyone  to  ascertain  whether  or  not  the 
motor  would  run  or  to  test  in  any  way  the  mechanical  condition 
of  the  vehicle  or  any  part  thereof.  There  was  snow  in  the 
surrounding  fields  and  in  the  ditches  but  the  “road”,  that  is,  the 
travelled  portion  of  the  highway,  had  been  ploughed.  Whatever 
the  mechanical  condition  of  the  car  may  have  been,  the  snow  and 
the  position  of  the  vehicle  in  the  snow  completely  prevented 
movement  of  the  vehicle  under  its  own  power  and  it  had  to  be 
extricated  from  its  position  in  the  ditch  by  means  of  a tov/. 

Appellant’s  conviction  was  challenged  on  two  points,  namely, 
the  failure  of  the  Crown  to  prove  what  was  said  to  be  an  essential 
element  of  its  case,  that  is  to  say  that,  mechanically  speaking, 
the  vehicle  was  capable  of  being  operated  under  its  own  power, 
and,  in  any  event,  the  “immobilization”  of  the  vehicle  in  the 
position  in  which  it  was  found.  These  submissions  in  one  sense 
at  least  merely  serve  to  emphasize  the  essential  inquiry,  which 
is  — was  the  vehicle,  having  regard  to  all  the  circumstances,  a 
motor  vehicle  within  s.  285  (4)  ? 
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Section  285(4),  as  re-enacted  by  1930,  c.  11,  s.  6,  and  amended 
by  1935,  c.  56,  s.  4,  and  1947,  c.  55,  s.  10,  reads  in  part  as 
follows : 

“Every  one  who,  while  intoxicated  . . .,  drives  any  motor 
vehicle  . . .,  or  has  the  care  or  control  of  a motor  vehicle  . . ., 
whether  it  is  in  motion  or  not,  shall  be  guilty  of  an  offence  . . . 
Provided  that  any  person  who  while  intoxicated  . . . occupies 
the  seat  ordinarily  occupied  by  a person  driving  a motor  vehicle 
shall  be  deemed  to  have  the  care  or  control  of  the  said  motor 
vehicle  unless  the  said  person  establishes  that  he  did  not  enter 
or  mount  the  said  vehicle  for  the  purpose  of  setting  it  in  motion.” 

The  proviso  was  added  to  the  subsection  by  amendment  in 
1947  and  I turn  first  to  an  examination  of  its  provisions  so  far  as 
they  appear  relevant  to  this  particular  appeal. 

The  effect  of  the  proviso  is  to  fix  appellant  with  the  care  or 
control  “of  the  said  motor  vehicle”,  no  attempt  having  been  made 
by  the  appellant  to  establish  such  facts  as  would  place  his  case 
outside  of  the  proviso  entirely.  The  words  I have  just  quoted 
can  only  refer  to  “motor  vehicle”  as  used  in  the  preceding  part 
of  the  subsection  defining  the  offence.  I am  quite  unable  to 
appreciate  how  the  proviso  and  the  use  of  those  words  in  the 
proviso  can  be  taken  in  any  way  to  alter  or  extend  the  meaning 
of  “motor  vehicle”  as  that  expression  earlier  appears  in  the 
subsection.  In  my  view,  therefore,  the  object  of  the  enactment 
as  revealed  in  the  language  of  the  subsection,  and  the  proper 
meaning  to  be  ascribed  to  “motor  vehicle”,  really  are  not 
affected  by  the  addition  of  the  proviso. 

In  Rex  V,  Higgins,  63  O.L.R.  101  at  103,  [1929]  1 D.L.R.  269, 
50  C.C.C.  381,  Orde  J.A.  commented  upon  this  enactment  as 
follows : 

“But  I think  the  section  must  be  confined  to  a motor-vehicle 
which  is  either  being  driven  or  is  capable  of  being  driven,  and 
cannot  apply  to  a car  which  is  out  of  commission  and  cannot  be 
operated  under  its  own  power.  The  whole  of  sec.  285  deals 
with  offences  relating  to  the  operation  and  driving  of  motor- 
vehicles.  The  motor  car  here  was  not  capable  of  being  driven 
at  the  time  of  the  alleged  offence.” 

A majority  of  the  Manitoba  Court  of  Appeal,  in  Rex  v.  Henry, 
41  Man.  R.  545,  61  C.C.C.  207,  [1934]  1 W.W.R.  234,  [1934]  2 
D.L.R.  51,  held  in  effect  that  a person  may  properly  be  convicted 
of  having  the  care  or  control  of  a motor  vehicle  while  intoxicated 
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if  that  intoxicated  person  sits  in  a motor  vehicle  which  is  in-  \ 
capable  of  proceeding  under  its  own  power  and  steers  it  along  | 
a highway  while  being  towed  by  another  vehicle.  That  decision, 
however,  is  in  no  sense  in  conflict  with  the  observation  of  Orde 
J.A.  in  the  Higgins  case,  supra,  concerning  the  general  object  of 
the  enactment,  namely,  protection  of  the  public  against  opera- 
tion and  driving  of  motor  vehicles  by  intoxicated  persons.  I 
quote  from  Prendergast  C.J.M.  at  p.  548: 

‘T  would  also  say  that  injudicious  control  of  it  [i.e.,  the  steer- 
ing appliance],  by  causing  the  car  to  dart  to  the  right  or  left  j 
even  if  its  course  were  deflected  only  by  one  foot  or  two,  would 
be  a danger  to  other  cars  and  foot  passengers,  as  well  as  to  the 
respondent  himself  whom  the  Act  is  also  designed  to  protect,  as 
a towed  car  sharply  deflected  is  easily  overturned.” 

To  the  same  effect  is  the  statement  of  Dennistoun  J.A.  at 
p.  550:  “He  is  a menace  to  passing  traffic  and  has  it  in  his  power 
to  inflict  serious  injury  to  persons  or  vehicles  passing  upon  the 
highway.” 

Arsenault  J.  of  the  Supreme  Court  of  Prince  Edward  Island 
voiced  the  same  opinion  as  to  the  object  of  the  enactment  in  I 
Rex  V.  Young,  13  M.P.R.  466  at  467,  71  C.C.C.  340,  [1939]  2 j 
D.L.R.  62:  1 

“The  object  of  the  section  in  the  Code  is  intended  for  the 
protection  of  the  public  against  the  dangerous  actions  of  an 
intoxicated  motor  car  driver  . . . The  words  of  the  section  | 
‘whether  in  motion  or  not’  must  be  interpreted  as  applying  to  a | 

motor  vehicle  that  can  be  set  in  motion  and  not  to  one  which  is  j 

incapable  of  being  set  in  motion  ...  I look  to  the  intention  of  j 

the  Act  — the  safety  of  the  public  — and  I cannot  see  that  in  | 

this  case  the  public  was  or  could  be  in  any  way  endangered.”  j 

Much  along  the  same  lines  is  an  interesting  judgment  of  the  | 

Vancouver  County  Court  in  British  Columbia  in  Rex  v.  Conlin,  j 
[1948]  2 W.W.R.  216,  92  C.C.C.  58,  6 C.R.  79.  The  learned 
County  Court  Judge  in  that  case  expressed  the  hope  that  his 
judgment  would  be  carried  to  appeal  so  that  his  interpretation  ' 
of  the  subsection  might  be  reviewed  by  the  British  Columbia 
Court  of  Appeal,  but  no  appeal  in  fact  was  taken  or,  if  taken,  j 
has  been  reported.  |i 

Finally,  in  Rex  v.  Thornton  (1950),  25  M.P.R.  140,  96  C.C.C.  || 
323,  Parker  J.  of  the  Supreme  Court  of  Nova  Scotia  comes  to  a ! 
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similar  conclusion  as  to  the  object  of  the  enactment.  I quote 
from  p.  148: 

“Counsel  for  the  accused  contended  that  the  subsection  ought 
to  be  construed  on  the  assumption  that  it  was  enacted  to  mini- 
mize the  danger  of  injuries  to  persons  and  property  resulting 
from  the  operation  of  motor  vehicles  by  persons  who  were  either 
intoxicated  or  under  the  influence  of  narcotics.  With  that  con- 
tention I agree.  A perusal  of  the  judicial  decisions  in  a number 
of  Provinces  of  Canada  including  Nova  Scotia  in  cases  arising 
under  this  subsection  show  that  they  almost  invariably  rested  on 
that  assumption.” 

I respectfully  endorse  the  judicial  opinions  to  which  reference 
has  been  made  concerning  the  object  of  the  enactment  in  s. 
285(4).  With  that  in  mind  and  upon  full  consideration  of  the 
facts  as  already  stated,  I am  not  left  in  doubt  as  to  the  proper 
disposition  of  the  appeal.  The  Crown  has  failed  completely  to 
establish  that  the  appellant,  when  his  intoxication  was  discovered, 
had  the  care  or  control  of  a “motor  vehicle”  within  the  meaning 
of  that  expression  in  s.  285(4).  I would  therefore  allow  the 
appeal,  quash  the  conviction,  and  direct  the  entry  of  a verdict  of 
acquittal. 

Acquittal  directed. 

Solicitor  for  the  accused,  appellant:  Arthur  W.  S.  Greer, 
Oshawa. 
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[COURT  OF  APPEAL.] 

Rex  ex  reL  Fletcher  v*  Joy  Oil  Co,  Limited, 

Rex  ex  rel.  Press  v,  Joy  Oil  Co,  Limited, 

Municipal  Corporations — Early  Closing  By-laws — Validity — Provision 
for  Issuance  by  Chief  Constable  of  Permits  for  Opening  during 
Prohibited  Hours — Whether  Invalid  Delegation  of  Powers — The 
Factory,  Shop  and  Office  Building  Act,  R.S.O.  1937,  c.  194,  s.  82a,  as 
enacted  by  1948,  c.  27,  s.  2. 

Section  82a  of  The  Factory,  Shop  and  Office  Building  Act,  which  em- 
powers the  council  of  a municipality  to  pass  a by-law  respecting 
hours  of  closing  of  gasoline  service  stations,  etc.,  states  that  such  a 
by-law  may  “(c)  provide  for  the  issuing  of  permits  authorizing  the 
retail  gasoline  service  station  . . . [etc.]  to  remain  open,  notwith- 
standing the  by-law,  during  the  part  or  parts  of  the  day  or  days 
specified  in  the  permit”.  The  intention  of  this  clause  is  to  empower 
the  council  to  establish  a system  for  the  issuing  of  permits  without 
consideration  by  the  council  of  each  individual  application.  It  is 
therefore  a valid  exercise  of  the  power  granted  by  this  section  for  a 
council  to  adopt  a by-law  providing  for  the  issue  of  permits  by  the 
Chief  Constable,  with  the  concurrence  of  an  advisory  committee. 
This  is  not  a delegation  of  the  council’s  legislative  power,  and  the 
Chief  Constable  and  the  committee  are  bound  by  the  general  regula- 
tions laid  down  by  the  council,  which  regulations  can  be  altered  by 
the  council  at  any  time  and  in  any  way. 

Criminal  Law — Appeal  from  Judgment  on  Stated  Case — Prosecution 
under  Provincial  Statute — Application  of  The  Criminal  Code,  R.S.C. 
1927,  c.  36,  s.  769-4,  as  enacted  by  1948,  c.  39,  s.  34 — The  Summary 
Convictions  Act,  R.S.O.  1937,  c.  136,  ss.  3(1)  (as  re-enacted  by  1949, 
c.  99,  s.  1),  14. 

Section  769A  of  The  Criminal  Code  applies  to  give  a right  of  appeal, 
with  leave,  from  the  decision  of  a judge  upon  a stated  case  in  a 
prosecution  under  a provincial  statute,  where  no  question  of  the 
construction  of  The  British  North  America  Act  is  involved.  Section 
3(1)  of  The  Summary  Convictions  Act,  as  re-enacted  in  1949,  does 
not  expressly  except  any  section  of  Part  XV  of  The  Criminal  Code, 
as  was  formerly  the  case,  and  the  whole  Part  is  therefore  applicable 
to  such  prosecutions,  except  where  it  is  inconsistent  with  the  Act. 
There  is  no  inconsistency  between  s.  769A  of  the  Code  and  s.  14  of 
The  Summary  Convictions  Act,  giving  a limited  right  of  appeal  in 
constitutional  cases,  subject  to  conditions  there  laid  down. 

Appeals  from  the  orders  of  Schroeder  J.,  [1950]  O.W.N.  593, 

97  C.C.C.  238,  dismissing  two  appeals  on  cases  stated  by  a 

magistrate. 

26th,  27th  and  28th  September  1950.  The  appeals  were 
heard  by  Laidlaw,  Roach  and  Gibson  JJ.A. 

Joseph  Sedgwick,  K.C.,  for  the  respondent:  I have  a pre- 
liminary objection,  that  no  appeal  lies  in  these  cases.  The 
original  prosecutions  were  under  The  Summary  Convictions 
Act,  R.S.O.  1937,  c.  136,  but  the  appeals  were  brought,  and  leave 
was  obtained,  under  s.  769A  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  as  enacted  by  1948,  c.  39,  s.  34.  That  section  can  be 
applicable  only  in  so  far  as  it  is  incorporated  into  The  Summary 
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¥*  Convictions  Act,  s.  3(1)  of  which,  as  re-enacted  by  1949,  c.  99, 

' s.  1,  incorporates  Part  XV  of  The  Criminal  Code  “except  where 
r inconsistent  with  this  Act”.  In  my  submission  s.  769 A is  incon- 
sistent with  s.  14  of  the  Act,  which  makes  express  provision  for 
appeals  in  a particular  class  of  case,  and  clearly  does  not  apply 
to  these  appeals.  The  matter  is  a provincial  one,  and,  a particu- 
- lar  right  of  appeal  having  been  given  by  s.  14,  that  provision 
overrides  the  general  provisions  of  s.  769 A,  and  makes  the  latter 
section  inapplicable:  Moss  v.  Elphick,  [1910]  1 K.B.  465,  affirmed 
[1910]  1 K.B.  846.  The  Court  must  assume  that  the  Legisla- 
ture does  not  make  mistakes,  and  to  give  effect  to  s.  769 A in  a 
provincial  matter  would  be  to  hold  that  the  Legislature  had 
simply  forgotten  to  repeal  s.  14  of  The  Summary  Convictions 
Act:  Smith  v.  City  of  London  (1909),  20  O.L.R.  133. 

F.  A.  Brewin,  K.C.,  for  the  informant  Fletcher,  appellant  (on 
the  preliminary  objection) : Section  769 A of  The  Criminal  Code 
was  in  force  when  s.  3(1)  of  The  Summary  Convictions  Act  was 
re-enacted  in  its  present  form,  and  was  consequently  incor- 
porated into  the  Act  by  that  section.  It  clearly  applies  unless  it 
is  “inconsistent”  with  some  provision  of  the  Act,  and  there  is 
no  inconsistency  between  it  and  s.  14  of  the  Act.  Each  section 
gives  a separate  right  of  appeal.  They  are  alternative  avenues 
of  approach,  and  if  the  matter  comes  within  one  of  the  sections 
we  are  not  concerned  with  whether  the  conditions  under  the 
other  section  are  fulfilled.  Under  s.  769 A there  can  be  an 
appeal,  by  leave,  where  a question  of  law  alone  is  involved,  while 
in  important  constitutional  questions  the  old  method  of  appeal 
under  s.  14  is  retained  as  a matter  of  convenience. 

J.  Palmer  Kent,  K.C.,  for  the  informant  Press,  appellant: 
Section  769 A must  be  read  as  if  it  were  actually  enacted  in  The 
Summary  Convictions  Act,  since  s.  3(1),  in  its  present  form, 

I makes  the  whole  of  Part  XV  of  The  Crimfinal  Code  apply  as  if 
it  had  been  enacted  as  part  of  the  Act.  Section  14  of  The  Sum- 
, mary  Convictions  Act  is  admittedly  inapplicable,  since  no  ques- 
tion of  the  construction  of  The  British  North  America  Act  is 
I involved,  and  consequently  we  applied  for  leave  to  appeal  under 
s.  769 A,  as  we  were  entitled  to  do. 

[The  Court  delivered  judgment  orally,  overruling  the  pre- 
liminary objection,  and  argument  then  proceeded  the  merits.] 
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F.  A,  Brewin,  K.C.:  The  only  question  in  this  appeal  is  as  to 
the  validity  of  By-law  17275  of  the  City  of  Toronto,  which 
purports  to  be  passed  under  s.  82a  of  The  Factory,  Shop  and 
Office  Building  Act,  R.S.O.  1937,  c.  194,  as  enacted  by  1948, 
c.  27,  s.  2.  The  trial  judge  erred  in  holding  that  there  had  been 
a violation  of  the  maxim  delegatus  non  potest  delegare.  The 
counciFs  authority  under  s.  82a  (c)  is  to  ‘'provide  for  the  issuing 
of  permits”,  which  is  not  a licensing  authority,  and  this  power 
has  not  been  delegated.  All  that  has  been  delegated  is  the  duty 
of  issuing  the  permits  under  the  system  provided  by  the  by-law. 
The  Chief  Constable  cannot  issue  permits  outside  the  scheme  of 
the  by-law,  and  his  authority  can  always  be  revoked.  The  power 
to  provide  for  the  doing  of  something  is  very  different  from  the 
power  to  do  the  thing. 

The  words  of  s.  82a  are  apt  words  to  confer  a legislative 
authority,  but  not  to  create  a licensing  power.  Had  it  been 
intended  that  the  permits  should  be  issued  by  the  council  itself 
it  would  have  been  easy  for  the  Legislature  to  say  so. 

The  principles  under  which  a delegation  of  power  by  a subor- 
dinate body  should  be  considered  are  laid  down  in  Re  Chemieals 
Regulations,  [1943]  S.C.R.  1,  [1943]  1 D.L.R.  248.  The  trial 
judge  referred  to  Rex  ex  rel.  Taylor  v.  Kemp,  [1943]  O.W.N.  54, 
[1943]  3 D.L.R.  606,  79  C.C.C.  379;  Re  Greig  and  The  City  of 
Toronto,  [1934]  O.R.  514,  [1934]  4 D.L.R.  548;  and  Re  Halladay 
and  City  of  Ottawa  (1907),  15  O.L.R.  65.  These,  however,  are 
cases  where  a subordinate  body  attempted  to  delegate  the 
precise  discretionary  authority  vested  in  it.  Here  the  authority 
conferred  on  the  Chief  Constable  by  the  by-law  is  not  the  same 
as  the  authority  vested  in  the  council  by  the  statute. 

There  are  numerous  illustrations  of  the  delegation  of  legis- 
lative power  to  a subordinate  body  by  the  Legislature  in 
language  similar  to  that  of  s.  82a.  I refer  to  the  following: 
The  Oleomargarine  Act,  1949  (Ont.),  c.  66,  s.  7;  The  Mills  Licens- 
ing Act,  1949  (Ont.),  c.  58,  s,  3;  The  Homes  for  the  Aged  Act, 
1949  (Ont.),  c.  41,  s.  17;  The  Farm  Products  Containers  Act, 
1949  (Ont.),  c.  30,  s.  2;  The  Live  Stock  and  Live  Stock  Products 
Act,  1950  (Ont.),  c.  37,  s.  6(1)  (h),  {p)  and  (q);  The  Provincial 
Parks  Act,  1950  (Ont.),  c.  59,  s.  11.  It  would  be  absurd  to 
assume  that  in  these  cases  the  Legislature  intended  that  permits 
must  be  granted  or  refused  by  the  Lieutenant-Governor  in 
Council.  Similarly,  it  should  not  be  assumed  that  the  Legisla- 
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ture  intended,  in  s.  82a,  that  the  city  council  should  issue  each 
permit  itself. 

One  is  entitled  to  look  at  the  purpose  of  the  legislation.  The 
permit  here  is  not  a licence  to  carry  on  business;  it  is  merely  a 
licence  to  stay  open  at  particular  times : Craies  on  Statute  Law, 
4th  ed.  1936,  p.  259;  Elves  v.  City  of  Edmonton  (1916),  9 Alta. 
L.R.  530,  10  W.W.R.  696,  28  D.L.R.  631,  34  W.L.R.  669. 

J.  Palmer  Kent,  K.C.:  I adopt  Mr.  Brewin’s  argument  and 
wish  only  to  enlarge  on  some  of  his  points.  By-law  17275  was 
passed  in  strict  conformity  with  s.  82a  of  the  statute.  The  in- 
tention of  the  Legislature  was  to  allow  municipalities  to  estab- 
lish a system  similar  to  the  one  theretofore  in  force  under  The 
Industrial  Standards  Act,  R.S.O.  1937,  c.  191.  It  was  made 
clear  that  councils  were  not  given  authority  to  issue  permits 
themselves,  but  merely  to  provide  for  a system  of  permits,  and 
that  is  precisely  what  was  done.  The  maxim  delegatus  non 
potest  delegare  is  clearly  inapplicable.  Any  delegation  by  the 
council  was  of  ministerial  functions  only,  and  was  permissible 
without  express  statutory  authorization : Elves  v.  City  of  Edmon- 
ton^ supra;  Re  Lem  Yuk  and  City  of  Kingston  (1926),  31  O.W.N. 
14,  affirmed  31  O.W.N.  159;  Forst  v.  City  of  Toronto  (1923),  54 
O.L.R.  256;  Russell  v.  The  City  of  Toronto  (1907),  15  O.L.R. 
484,  reversed  on  other  grounds,  [1908]  A.C.  493,  C.R.  [1908] 
A.C.  455. 

If  the  council  itself  had  to  consider  every  application  for  a 
permit  the  Act  would  become  unworkable. 

Even  if  s.  6 of  the  by-law  is  invalid,  it  is  clearly  severable, 
and  the  rest  of  the  by-law  should  be  held  good:  Re  The  Credit 
Fonder  Franco-Canadien  and.  The  Village  of  Swansea,  [1940] 
O.W.N.  53,  [1940]  1 D.L.R.  446. 

Joseph  SedgwicJo,  K.C,:  I rely  upon  the  reasons  of  the  trial 
judge.  The  by-law  does  not  say  that  the  Chief  Constable  must 
issue  a permit  in  certain  circumstances;  he  may  grant  a permit 
if  he  thinks  fit,  or  he  may  refuse.  The  whole  of  the  discretion 
that  should  have  been  retained  by  the  council  is  given  to  him, 
and  he  can  grant  or  refuse  permits  capriciously  — there  is  no 
supervision  by  either  the  city  council  or  the  advisory  committee. 
Under  s.  6(2)  of  the  by-law  any  permit  may  be  revoked  for 
cause,  but  it  is  not  clear  who  may  revoke  it,  or  what  is  to  be 
sufficient  cause.  This  discretion  is  probably  also  left  in  practice 
to  the  Chief  Constable. 
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It  is  important  to  remember  that  Re  Chemicals  Regulations, 
[1943]  S.C.R.  1,  [1943]  1 D.L.R.  248,  was  a decision  in  wartime, 
and  dealt  with  regulations  under  The  War  Measures  Act,  R.S.C. 
1927,  c.  206. 

The  words  “provide  for  the  issuing  of  permits”  in  s.  82a  can 
mean  only  that  the  council  is  to  provide  the  machinery  for  the 
issuing  of  permits,  and  not  that  it  may  divest  itself  of  the  whole 
of  its  discretion:  Re  Greig  and  The  City  of  Toronto,  [1934]  O.R. 
514,  [1934]  4 D.L.R.  248. 

Section  6 is  not  severable  and  therefore  the  by-law  is  void 
in  its  entirety:  Nelson  v.  The  City  of  London,  [1944]  O.W.N. 
455,  [1944]  3 D.L.R.  604,  82  C.C.C.  73. 

F.  A.  Brewin,  K.C.,  and  J.  Palmer  Kent,  K.C.,  in  reply. 

Cur.  adv.  vult. 

26th  October  1950.  The  judgment  of  the  Court  was  de- 
livered by 

Laidlaw  J.A.  : — These  two  appeals  are  from  the  decision  of 
Mr.  Justice  Schroeder  in  chambers  dated  the  23rd  June  1950, 
given  by  him  in  answer  to  questions  presented  in  two  separate 
cases  stated  by  Magistrate  Walter  W.  McKeown  in  proceedings 
under  The  Summary  Convictions  Act,  R.S.O.  1937,  c.  136,  and 
amendments  thereto.  The  questions  in  each  stated  case  are 
the  same,  although  set  forth  with  immaterial  differences  in  form. 
They  were  argued  together  before  Mr.  Justice  Schroeder  in 
chambers,  and  his  answers  are  contained  in  two  separate  orders. 
Leave  to  appeal  from  each  order  was  granted  by  Mr.  Justice 
Gibson  on  the  29th  June  1950,  and  the  appeals  were  argued 
together  in  this  Court.  The  material  facts,  as  they  appear  in 
the  case  stated  by  the  magistrate  upon  the  application  of  the 
appellant  Douglas  J.  Fletcher,  are  as  follows: 

“1.  On  the  11th  day  of  May,  A.D.  1950  an  information  was 
laid  by  the  above  named  Douglas  J.  Fletcher  That  Joy  Oil  Co. 
Limited  on  the  7th  day  of  May  in  the  year  1950  at  the  City  of 
Toronto  in  the  County  of  York  unlawfully  did  being  the  occu- 
pier or  person  in  charge  of  a gasoline  service  station  known  as 
Yonge  and  Orchard  View,  Toronto,  where  gasoline  and  oil  was 
exposed  and  offered  for  sale  by  retail,  fail  to  close  such  shop 
and  keep  the  same  closed  between  the  hours  of  6 o’clock  in  the 
afternoon  of  Saturday  May  6th  and  6 o’clock  in  the  forenoon 
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of  the  next  following  Monday  May  8th  to  wit  by  serving  a cus- 
tomer at  7.40  a.m.  contrary  to  By-law  No.  17275  of  the  Cor- 
* poration  of  the  City  of  Toronto  contrary  to  the  form  of  a by-law 
m of  the  Corporation  of  the  City  of  Toronto,  in  such  case  made  and 
I provided.’ 

‘‘2.  On  the  17th  day  of  May  1950,  the  said  charge  was  duly 
I heard  before  me  in  the  presence  of  both  parties,  and  after  hear- 
' ing  the  evidence  adduced  and  the  argument  addressed  to  me  by 
the  counsel  for  the  Complainant  and  the  Accused,  I found  on 
the  evidence  that  the  Joy  Oil  Co.  Limited  the  occupiers  of  a 

{gasoline  service  station  at  the  corner  of  Yonge  and  Orchard 
View  in  the  City  of  Toronto  did  open  the  said  gasoline  service 
station  for  the  sale  of  gasoline  and  oil  by  retail  at  7.40  a.m.  on 
I • Sunday  the  7th  day  of  May,  1950  and  served  a customer  or 
I customers  at  that  hour  and  that  it  was  not  disputed  that  if  By- 
law  17275  was  validly  passed  and  was  not  ultra  vires  the  City 
' Council  of  the  City  of  Toronto,  then  the  accused  would  have 

' been  guilty  of  an  infringement  of  the  By-law.  However,  I 

found  as  a matter  of  law  that  By-law  No.  17275  passed  on  the 
31st  day  of  May  1948  was  ultra  vires  the  City  Council  in  that 
by  clause  6 of  the  said  By-law  authority  and  power  was  given  by 
the  said  Council  to  the  Chief  Constable  to  exercise  discretionary 
powers,  and  that  in  my  opinion  the  Council  were  not  authorized 
by  the  terms  of  The  Factory,  Shop  and  Office  Building  Act, 
R.S.O.  1937,  Chapter  194,  section  82(2)  [s.  82a:  Ed.']  as  amended 
by  Statutes  of  Ontario  1948  Chapter  27,  section  2,  to  delegate 
such  discretionary  powers.  I further  held  as  a matter  of  law  that 
as  section  6 of  the  By-law  was  ultra  vires  it  could  not  be  sepa- 
rated from  the  other  parts  of  the  by-law  and  therefore  upon  the 
I authority  of  the  decision  of  Mr.  Justice  Gillanders  in  Nelson  v. 

1 The  City  of  London,  [1944]  O.W.N.  455,  [1944]  3 D.L.R.  604, 
82  C.C.C.  73,  that  the  whole  of  the  by-law  was  ultra  vires  the 
City  Council.” 

For  the  reasons  above  stated  the  learned  magistrate  dis- 
i missed  the  charge  against  the  accused,  and  the  questions  sub- 
mitted in  the  stated  case  are  as  follows : 

‘T.  Whether  or  not  I erred  in  point  of  law  in  holding  that 
By-law  No.  17275  was  ultra  vires  the  Council  of  the  City  of 
i Toronto  on  the  ground  that  section  6 of  the  by-law  purported 
1 to  delegate  discretionary  powers  to  the  Chief  Constable,  and 
Jr  that  such  delegation  was  not  authorized  by  the  terms  of  The 
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Factory,  Shop  and  Office  Building  Act,  R.S.O.  1937,  Chapter  194  | 

as  amended  from  time  to  time  and  particularly  by  the  Statutes  | 
of  Ontario  1948,  Chapter  27,  section  2,  and  in  particular  section 
82(a)  [82a]  as  added? 

'‘2.  Whether  or  not  I erred  in  holding  that,  assuming 
section  6 of  the  said  by-law  to  be  ultra  vires  the  City  Council 
in  whole  or  in  part,  the  said  section  6 was  not  severable  and 
the  whole  of  the  by-law  was  rendered  ultra  viresV 

In  the  case  stated  upon  the  application  of  the  appellant  - 
Lome  J.  Press  it  appears  that  the  information  was  laid  on  the  I 
12th  May  1950,  charging  that  the  respondent  committed  the 
same  kind  of  offence  contrary  to  By-law  17275  as  that  with  j 
which  it  was  charged  on  the  information  of  Douglas  J.  Fletcher 
as  above  set  forth.  The  offence  was  alleged  to  have  been  com- 
mitted on  the  same  date,  the  7th  May  1950,  at  7.26  a.m.,  at  a 
gasoline  service  station  known  as  201  Davenport  Road,  Toronto. 

The  magistrate  dismissed  the  information  for  the  same  reasons 
as  were  given  and  set  forth  above  in  the  first  mentioned  case. 

It  may  be  observed  in  passing,  but  it  is  without  present  | 
importance,  that  the  case  stated  upon  the  application  of  the 
appellant  Fletcher  is  said  therein  to  be  stated  “under  the  pro-  I 

visions  of  Section  761  of  the  Criminal  Code  of  Canada”,  whereas  ■ 

the  case  stated  upon  the  application  of  the  appellant  Press  is  | 

said  to  be  “under  the  provisions  of  the  Summary  Convictions  i 
Act,  R.S.O.  1937,  ch.  136  and  amendments  thereto”.  j 

The  learned  justice  decided  for  reasons  given  by  him,  [1950]  j 
O.W.N.  593,  97  C.C.C.  338,  that  the  questions  presented  for 
decision,  as  quoted  above,  should  be  answered  in  the  negative, 
and  that  the  judgment  of  the  magistrate  in  dismissing  both 
charges  should  be  affirmed.  His  opinion,  as  appears  in  his 
reasons,  was  that  the  power  or  authority  committed  to  the 
Chief  Constable  by  s.  6 of  the  by-law  in  question  “not  only 
covers  ministerial  matters,  but  involves  the  devolution  upon 
him  of  discretionary  powers  which  were  vested  by  the  statute 
in  the  council  and  in  no  other  peison  or  persons”.  He  concluded 
that  the  power  and  authority  which  the  council  of  the  City 
purported  to  exercise  by  s.  6 of  the  by-law  could  not  be  inferred 
from  the  words  “provide  for  the  issuing  of  permits”  etc.,  in  the 
statute,  and  that  s.  6 of  the  by-law  was  invalid.  He  also  con- 
cluded that  s.  6 of  the  by-law  was  not  clearly  severable  from 
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the  other  portions  of  the  by-law  and  that  the  by-law  was  invalid 
in  its  entirety. 

When  the  appeals  came  on  for  hearing  in  this  Court  counsel 
for  the  respondent  took  the  preliminary  objection  that  the  Court 
had  no  jurisdiction  to  entertain  the  appeals  because  neither  the 
Attorney-General  for  Canada  nor  the  Attorney-General  for 
Ontario  had  certified  that  in  his  opinion  the  decision  of  Mr. 
Justice  Schroeder  involved  a question  on  the  construction  of 
The  British  North  America  Act  and  was  of  sufficient  importance 
to  justify  an  appeal,  and  that  such  certification  was  a condition 
precedent  to  an  appeal  from  the  said  decision.  The  question 
was  fully  argued  and,  after  the  Court  took  time  to  consider  it, 
the  unanimous  opinion  of  the  Court  was  given  orally  before 
proceeding  with  the  hearing  of  the  appeals.  I shall  now  state 
in  writing  the  reasons  for  my  opinion  that  this  Court  has  juris- 
diction to  entertain  the  present  appeals. 

Prior  to  the  1st  November  1948  any  person  aggrieved  who 
desired  to  question  a conviction,  order,  determination  or  other 
proceeding  of  a justice  under  Part  XV  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  on  the  ground  that  it  was  erroneous  in  point 
of  law,  or  was  in  excess  of  jurisdiction,  had  a right  to  apply  to 
the  justice  to  state  and  sign  a case  for  review  by  a higher  Court. 
There  was  no  provision  in  Part  XV  of  The  Criminal  Code  giving 
a further  right  of  appeal  to  this  Court  from  a decision  on  a 
stated  case.  By  an  amendment  made  by  1948,  c.  39,  s.  34,  which 
came  into  force  on  the  1st  November  1948,  there  was  added  to 
I Part  XV  of  The  Criminal  Code  s.  769A,  which  I need  not  quote, 

I whereby  a right  of  appeal  to  this  Court  was  created  on  any 
j*  ground  which  involves  a question  of  law  alone,  if  the  Court  of 
Appeal  or  a judge  thereof  granted  leave  to  appeal.  That  right 
was  available  for  exercise  in  proceedings  under  Part  XV  of  The 
, Criminal  Code  at  all  times  after  the  1st  November  1948. 

! By  1949  (Ont.),  c.  99,  s.  1,  subs.  1 of  s.  3 of  The  Summary 
Convictions  Act,  R.S.O.  1937,  c.  136,  was  repealed  and  a new 
i subsection  substituted  therefor  as  follows:  “Except  where  incon- 
i sistent  with  this  Act,  Part  XV  and  sections  1028,  1029,  1035A, 

: 1054,  1055,  1121,  1124,  1125,  1131  and  1142  of  the  Criminal  Code 

I (Canada)  as  amended  or  re-enacted  from  time  to  time,  shall 
apply  mutatis  mutandis  to  every  case  to  which  this  Act  applies 
I as  if  the  provisions  thereof  were  enacted  in  and  formed  part  of 
this  Act.” 
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It  will  be  observed  at  once  that  s.  3(1)  of  The  Summary 
Convictions  Act,  substituted  for  the  former  subsection,  does  not 
expressly  exclude  any  sections  by  particular  reference  thereto 
as  was  done  in  the  former  subsection.  There  is  no  express  ex- 
clusion of  s.  769A,  and  if  it  had  been  the  intention  of  the 
Legislature  to  exclude  that  section  of  Part  XV  of  The  Criminal 
Code,  in  cases  to  which  The  Summary  Convictions  Act  applies, 
and  that  s.  769 A should  not  form  part  of  The  Summary  Convic- 
tions Act  as  amended,  that  intention  could  have  been  and  no 
doubt  would  have  been  made  plain  in  the  same  manner  as  was 
done  in  subs.  1 of  s.  3 before  amendment.  I must  conclude  that  it 
was  not  intended  to  exclude  s.  769A  of  The  Criminal  Code  from 
The  Summary  Convictions  Act  as  amended  but,  on  the  contrary, 
it  was  intended  that  that  section  should  form  part  of  The  Sum- 
mary Convictions  Act  and  that  the  right  of  appeal  thereby 
created  should  be  available  in  every  case  to  which  the  Act 
applied. 

I think  there  is  no  conflict  between  s.  769 A of  The  Criminal 
Code  and  s.  14  of  The  Summary  Convictions  Act  by  including 
both  sections  in  the  Act.  Section  769A  gives  to  any  party 
aggrieved  a right  of  appeal  to  this  Court  with  leave  to  appeal 
as  mentioned.  Section  14  of  The  Summary  Convictions  Act 
applies  to  a special  case  only,  namely,  one  involving  a question 
on  the  construction  of  The  British  North  America  Act,  and  in 
such  case  certain  statutory  requirements  and  conditions  must 
be  satisfled  before  an  appeal  lies  to  this  Court.  The  appeal  then 
lies  at  the  instance  of  either  the  Attorney-General  for  Canada 
or  the  Attorney-General  for  Ontario  or  any  party  who  thinks 
himself  aggrieved.  It  will  be  observed  that  s.  14  gives  a right 
of  appeal  not  only  to  any  party  who  thinks  himself  aggrieved 
but  also  to  the  Attorney-General  for  Canada  and  to  the  At- 
torney-General for  Ontario.  There  is  no  inconsistency,  in  my 
opinion,  between  the  provisions  of  s.  769A  of  The  Criminal  Code, 
which  confers  a right  of  appeal  in  language  of  general  applica- 
tion, and  s.  14  of  The  Summary  Convictions  Act,  which  makes 
particular  provision  for  a special  class  of  cases. 

The  argument  that  s.  769A  falls  within  the  exception  created 
by  the  words  “except  where  inconsistent  with  this  Act”,  as  found 
in  subs.  1 of  s.  3 of  The  Summary  Convictions  Act,  fails  and  the 
appellants  in  the  present  cases  are  entitled  to  avail  themselves 
of  the  right  of  appeal  created  by  s.  769A. 
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It  will  be  convenient  to  refer  now  to  the  legislation  relevant 
to  the  questions  in  controversy  on  the  appeal,  and  to  quote  in 
part  therefrom. 

Section  82(3)  of  The  Factory,  Shop  and  Office  Building  Act, 
R.S.O.  1937,  c.  194,  empowers  the  council  of  a city,  town  or 
village  to  pass  a by-law  determining  the  hours  of  closing  of  all 
or  any  class  or  classes  of  shops  within  the  municipality.  By 
1948,  c.  27,  s.  2,  the  Act  was  amended  by  adding  thereto  the 
following  section : 

“82a.  In  addition  to  any  matter  authorized  by  section  82, 
any  by-law  thereunder  applicable  to  retail  gasoline  service 
stations,  gasoline  pumps  and  oulets  in  the  retail  gasoline  service 
industry  as  defined  in  The  Industrial  Standards  Act  may, — 

“(a)  provide  that  the  by-law  shall  apply  only  in  the  portion 
or  portions  of  the  municipality  designated  in  the  by-law; 

“(b)  require  that  during  the  whole  or  any  part  or  parts  of 
the  year  such  retail  gasoline  service  stations,  gasoline  pumps  and 
outlets  be  closed  and  remain  closed  at  and  during  any  time  or 
hours  between  six  of  the  clock  in  the  afternoon  of  any  day  and 
seven  of  the  clock  in  the  forenoon  of  the  next  following  day  and 
between  six  of  the  clock  in  the  afternoon  of  Saturday  and  seven 
of  the  clock  in  the  forenoon  of  the  next  following  Monday;  and 
“(c)  provide  for  the  issuing  of  permits  authorizing  the  retail 
gasoline  service  station,  gasoline  pump  or  outlet  for  which  it  is 
issued  to  be  and  remain  open,  notwithstanding  the  by-law,  during 
the  part  or  parts  of  the  day  or  days  specified  in  the  permit.” 
Under  date  31st  May  1948  the  council  of  the  Corporation  of 
the  City  of  Toronto  passed  By-law  17275,  entitled:  “A  By-law 
to  require  the  closing  of  gasoline  service  stations  during  certain 
hours.”  I reproduce  the  following  sections  of  that  by-law: 

“2.  All  gasoline  service  stations  within  the  City  of  Toronto 
shall,  during  the  months  of  January,  February,  March,  April, 
October,  November  and  December  in  every  year,  be  closed  and 
remain  closed  between  the  hour  of  seven  of  the  clock  in  the 
afternoon  of  each  Monday,  Tuesday,  Wednesday,  Thursday  and 
Friday  and  seven  of  the  clock  in  the  forenoon  of  the  next  follow- 
ing day  and  between  the  hour  of  seven  of  the  clock  in  the  after- 
noon of  each  Saturday  and  seven  of  the  clock  in  the  forenoon  of 
the  next  following  Monday. 

“3.  All  gasoline  service  stations  within  the  City  of  Toronto, 
shall,  during  the  months  of  May,  June,  July,  August  and  Sep- 
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tember  in  every  year,  be  closed  and  remain  closed  between  the 
hour  of  six  of  the  clock  in  the  afternoon  of  each  Monday,  Tues- 
day, Wednesday,  Thursday  and  Friday  and  six  of  the  clock  in 
the  forenoon  of  the  next  following  day  and  between  the  hour  of 
six  of  the  clock  in  the  afternoon  of  each  Saturday  and  six  of 
the  clock  in  the  forenoon  of  the  next  following  Monday. 

“4.  Subject  to  the  provisions  of  section  6,  every  occupier  or 
person  in  charge  of  a gasoline  service  station  shall  close  and 
keep  same  closed  as  required  by  the  provisions  of  sections  2 
and  3. 

“5.  (1)  There  is  hereby  established  an  Advisory  Committee 

to  consist  of  the  Chief  Constable  or  his  representative  and  a 
representative  of  the  City  Council,  three  gasoline  service  station 
employers  and  two  gasoline  service  station  employees. 

“(2)  The  Members  of  the  said  Committee,  other  than  the 
Chief  Constable  or  his  representative,  shall  be  appointed  by  the 
Council  on  the  recommendation  of  the  Board  of  Control. 

“(3)  The  appointed  members  of  the  Committee  shall  hold 
office  during  the  pleasure  of  the  Council  and  shall  be  eligible 
for  re-appointment. 

“(4)  Meetings  of  the  Committee  shall  be  held  at  the  call  of 
the  chairman  and  four  members  of  the  Committee  shall  consti- 
tute a quorum. 

“6.  (1)  Notwithstanding  anything  heretofore  contained  in 

this  by-law  the  Chief  Constable  is  hereby  authorized  to  issue, 
upon  the  recommendation  of  the  said  Committee,  permits  to 
allow  certain  gasoline  service  stations  to  be  and  remain  open 
during  the  part  or  parts  of  the  day  or  days  specified  in  the  per- 
mit which  permit  may  only  be  issued  in  accordance  with  certain 
regulations  and  restrictions  as  follows,  namely: 

“(a)  Permits  for  Sunday  may  be  issued  only  for  the  period 
from  ten  of  the  clock  in  the  forenoon  to  five  of  the  clock  in  the 
afternoon  during  the  months  of  January,  February,  March, 
April,  October,  November  and  December  and  from  nine  of  the 
clock  in  the  forenoon  to  four  of  the  clock  in  the  afternoon  during 
the  months  of  May,  June,  July,  August  and  September. 

“(b)  Permits  for  Sunday  shall  not  be  issued  to  more  than 
twenty  per  centum  of  those  gasoline  service  stations  participat- 
ing in  a rotary  system  of  remaining  open  and  not  more  than  one 
Sunday  permit  shall  be  issued  in  any  calendar  month  in  respect 
to  the  same  gasoline  service  station. 
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“(c)  Permits  may  be  issued  for  any  part  of  any  day  or  days 
to  not  more  than  five  per  centum  of  the  gasoline  service  stations 
within  the  municipality  for  the  supply  of  emergency  services 
only. 

“(2)  Any  such  permit  may  be  revoked  at  any  time  for  cause. 

“7.  This  by-law  shall  take  effect  on  the  12th  day  of  June, 
1948,  and  shall  be  subject  to  the  provisions  of  The  Factory,  Shop 
and  Office  Building  Act. 

I “8.  Every  person  who  contravenes  any  of  the  provisions  of 

this  by-law  shall,  upon  conviction  thereof,  forfeit  and  pay,  at 
the  discretion  of  the  convicting  Magistrate,  a penalty  not  ex- 
ceeding (exclusive  of  costs)  the  sum  of  $50.00  for  each  offence.” 

Counsel  for  the  respondent  supports  the  opinion  of  Mr. 
Justice  Schroeder  and  the  reasons  given  by  him.  It  was  sub- 
mitted by  counsel  at  the  outset  of  his  argument  that  the  purpose 
; of  the  amendment  to  The  Factory,  Shop  and  Office  Building  Act 
ji  as  found  in  s.  82a,  quoted  above,  is  twofold:  first,  to  empower 
! the  council  of  a municipality  to  pass  a by-law  requiring  retail 
gasoline  service  stations,  gasoline  pumps  and  outlets  to  remain 
closed  during  certain  periods;  and  secondly,  to  empower  the 
council  of  a municipality  to  make  exceptions  from  the  by-law 
I by  means  of  permits  authorizing  a gasoline  service  station, 
gasoline  pump  or  outlet,  or  more  than  one  of  them,  to  remain 
lj  open  notwithstanding  the  by-law.  It  is  urged  that  the  power  to 
1|  make  exceptions  from  the  by-law  rests  primarily  with  the 
i council  of  a municipality  and  that  power  cannot  be  vested  by 
! the  council  in  any  other  subordinate  authority  or  agency  without 
‘ power  in  the  council  of  the  municipality  so  to  do,  given  to  it 
either  by  the  use  of  express  language  in  a statute  or  by  clear 
and  necessary  implication  from  an  enactment  of  the  Legislature. 

In  support  of  his  argument,  and  as  an  illustration  of  the 
manner  in  which  the  Legislature  expresses  an  intention  to  give 
the  council  of  the  municipality  such  power  and  authority,  counsel 
refers  to  s.  422  of  The  Municipal  Act,  R.S.O.  1937,  c.  266.  In 
that  section,  it  appears  by  the  use  of  express  language  that  by- 
laws may  be  passed:  “1.  For  authorizing  the  city  architect  or 
other  officer  appointed  for  that  purpose  to  permit  in  special 
cases,  which  in  his  judgment  warrant  it,  such  deviation  from  the 
by-laws  regulating  the  erection  of  buildings  as  he  may  deem 
proper.”  No  such  language  is  used  in  the  legislation  now  under 
consideration,  and  counsel  contends  that  the  language  which  was 
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in  fact  used  does  not  permit  an  inference  from  it  that  the  Legis- 
lature intended  to  empower  the  council  of  a municipality  to 
delegate  to  or  confer  upon  some  subordinate  agency  a power 
and  authority  which  includes  the  exercise  of  a legislative 
function  and  which  was  vested  by  Provincial  enactment  in  the 
municipal  council  and  no  other  person. 

Counsel  for  the  appellants  argued  that  the  learned  judge 
erred  in  interpreting  the  statute  as  if  it  had  provided  that  the 
council  itself  was  required  or  empowered  to  issue  the  permits. 
It  was  said  by  counsel  for  the  appellant  Fletcher:  “This  duty 
was  not  delegated  to  the  council  by  the  statute.”  And:  “The 
only  duty  that  was  delegated  to  the  council  by  the  statute  was  a 
duty  to  ‘provide  for  the  issue  of  permits’.”  Finally,  counsel 
argued  that  the  Chief  Constable  was  not  given  by  the  by-law 
any  legislative  power,  that  his  authority  must  be  exercised 
within  the  limits  provided  by  s.  6 of  the  by-law  and  was  subject 
at  any  time  to  review  or  recall  by  the  council  itself.  He  re- 
ferred, as  follows,  to  numerous  illustrations  in  which  the  Legis- 
lature of  this  Province  has  used  the  same  or  similar  language  to 
that  found  in  s.  82a  (c) : 

The  Oleomargarine  Act,  1949  (Ont.),  c.  66,  s.  7;  The  Mills 
Licensing  Act,  1949  (Ont.),  c.  58,  s.  3;  The  Homes  for  the  Aged 
Act,  1949  (Ont.),  c.  41,  s.  17;  The  Farm  Products  Containers 
Act,  1949  (Ont),  c.  30,  s.  2;  The  Live  Stock  and  Live  Stock 
Products  Act,  1950  (Ont.),  c.  37,  s.  6(1)  (h)  {p)  and  (q);  and 
The  Provincial  Parks  Act,  1950  (Ont.),  c.  59,  s.  11. 

The  answer  to  the  question  whether  s.  6 of  By-law  17275  is 
valid  depends,  obviously,  upon  the  kind  and  extent  of  the  power 
intended  to  be  given  to  the  council  of  a municipality  by  s.  82a  (c) 
of  The  Factory,  Shop  and  Office  Building  Act.  If  it  was  the 
intention  of  the  Legislature  to  give  to  the  council  of  a munic- 
ipality, and  to  no  other  person  or  authority,  the  absolute 
discretion  as  to  the  persons  and  the  times  to  be  excepted  from 
the  by-law  requiring  gasoline  service  stations,  pumps  and  out- 
lets to  remain  closed,  such  intention  could  and  no  doubt  would 
have  been  made  plain  in  a simple  manner  by  the  use  of  express 
language.  In  the  absence  of  such  language,  I cannot  conclude 
that  the  Legislature  intended  that  every  application  for  a permit 
to  keep  a gasoline  station,  pump  or  outlet  open,  notwithstanding 
a by-law  requiring  such  places  to  remain  closed,  should  be  the 
subject  of  consideration  and  action  by  the  council  of  a munic- 
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ipality.  The  inconvenience  which  would  be  caused  to  the 
council  of  a municipality,  to  the  applicants  for  permits,  and  to 
the  public  generally  by  such  a procedure  and  system  would  be 
known  and  appreciated  by  the  legislators,  and  in  my  opinion 
they  would  regard  such  procedure  and  system  as  impractical. 

It  is  my  view  that  the  intention  of  clause  c of  s.  82a  of  The 
Factory,  Shop  and  Office  Building  Act  was  to  empower  the 
council  of  a municipality  to  establish  a system  for  the  issuing 
of  permits  which  would  not  require  an  application  to  be  the 
subject  of  consideration  and  action  by  it  but  rather  by  some 
subordinate  agency  or  authority  subject  to  the  regulations  and 
control  of  the  council.  That  is  what  has  been  done  by  ss.  5 and 
6 of  the  by-law  in  question.  The  council  of  the  municipality  has 
not  thereby  divested  itself  of  power  to  amend  the  by-law  from 
time  to  time  by  way  of  making  exceptions  to  it  or  otherwise. 
It  has  made  regulations  and  imposed  restrictions  in  respect  of 
the  issue  of  permits,  and  those  regulations  and  restrictions  are 
binding  on  the  Advisory  Committee  and  the  Chief  Constable  as 
provided  in  the  by-law.  The  council  of  the  municipality  retains 
control  in  the  matter  of  the  issuing  of  permits  and  may  alter 
the  present  regulations  and  restrictions  in  such  manner  and  to 
such  extent  as  in  its  discretion  it  deems  necessary  or  advisable. 
In  my  opinion,  ss.  5 and  6 of  the  by-law  in  question  fall  within 
the  power  of  the  council  of  a municipality  to  “provide  for  the 
issuing  of  permits”  as  contained  in  s.  82a  (c)  of  The  Factory, 
Shop  and  Office  Building  Act  and  are  in  accordance  with  the 
intention  of  that  enactment.  Therefore,  I hold  that  the  by-law 
is  valid.  Accordingly,  the  decisions  of  Mr.  Justice  Schroeder  and 
of  Magistrate  McKeown  to  the  contrary  should  be  reversed.  The 
facts  as  they  appear  in  the  stated  case  show  that  if  the  magis- 
trate had  not  reached  the  conclusion  that  By-law  17275  was 
ultra  vires  of  the  council  of  the  City  of  Toronto,  he  would  have 
found  the  respondent  guilty  in  each  case.  My  decision,  therefore, 
is  that  the  respondent  is  guilty  in  each  case.  The  penalty  should 
be  a fine  in  the  sum  of  $50  and  costs  in  the  magistrate’s  court 
for  each  offence. 

The  appeals  by  way  of  stated  cases  came  before  Mr.  Justice 
Schroeder  and  to  this  Court  in  separate  proceedings  and  each 
appellant  was  represented  by  his  own  counsel.  The  appeals 
were  argued  together  as  a matter  of  convenience  only  and  I 
can  see  no  good  reason  to  deprive  either  appellant  of  any  costs 
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to  which  he  would  otherwise  be  entitled.  I would  therefore 
allow  each  appellant  his  costs  of  the  application  to  Mr.  Justice 
Schroeder  and  of  his  appeal  to  this  Court. 

Appeals  allowed  with  costs. 

Solicitor  for  the  appellant  Press:  W.  G.  Angus,  Toronto. 

Solicitors  for  the  appellant  Fletcher:  Cameron,  Weldon, 
Brewin  & McCollum,  Toronto. 

Solicitors  for  the  respondent:  Smith,  Rae,  Greer,  Sedgwick, 
Watson  d Thom,  Toronto. 


[COURT  OF  APPEAL.] 

Beal  ct  aL  v*  Henri  et  aL 

Wills  — Validity  — Testamentary  Capacity — Insane  Delusion — Whether 
Capacity  Destroyed  by  Existence  of  Delusion — TestatoPs  Apprecia- 
tion of  Other  Matters. 

A trial  judge,  in  refusing  to  admit  a will  to  probate,  found  that  the 
testator  lacked  testamentary  capacity  because  he  suffered,  when  the 
will  was  made,  from  an  insane  delusion  that  he  owned  an  interest  in  a 
business  of  which  in  fact  his  wife  was  the  sole  owner. 

Held,  this  judgment  should  be  reversed  and  the  will  should  be  admitted 
to  probate.  Even  if  the  testator  had  suffered  from  this  delusion 
(which,  on  the  evidence,  might  or  might  not  be  the  case),  it  did  not 
of  itself  establish  an  absence  of  testamentary  capacity.  It  appeared 
that,  apart  from  the  delusion  (if  any),  the  testator  had  a full  apprecia- 
tion of  the  persons  who  might  ordinarily  have  a claim  on  his  bounty, 
and  of  the  property  of  which  he  was  to  dispose,  and  there  was  no 
evidence  that  the  delusion  so  affected  the  general  faculties  of  his  mind 
that  it  deprived  him  of  capacity  to  dispose  properly  of  his  property. 
Banks  v.  Goodfellow  (1870),  L.R.  5 Q.B.  549;  Skinner  v.  Farquharson 
(1901),  32  S.C.R.  58  at  59,  applied. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Miller  Sur. 
Ct,  J.,  of  the  Surrogate  Court  of  the  County  of  Ontario,  upon  an 
issue  as  to  the  validity  of  the  will  of  Lawrence  Henri,  deceased. 

17th  October  1950.  The  appeal  was  heard  by  Henderson^ 
Hogg  and  Gibson  JJ.A. 

H.  F.  Parkinson,  K.C.,  for  the  plaintiffs,  appellants:  A mere 
incorrect  view  on  one  particular  thing,  based  on  some  evidence 
(no  matter  how  slight),  does  not  amount  to  an  insane  delusion 
sufficient  to  deprive  a man  of  testamentary  capacity.  To  lack 
capacity  the  testator  must  be  insane,  and  it  is  only  a belief  in 
facts  that  no  rational  person  would  believe  that  can  amount  to 
an  insane  delusion.  Banks  v.  Goodfelloiv  (1870),  L.R.  5 Q.B. 


Beal  et  aL  v«  Henri  et  aL 


781 


i|  C.A. 

fl 

549,  is  the  leading  case  and  overrules  an  earlier  line  of  cases, 
such  as  Waring  v.  Waring  et  al.  (1848),  6 Moo.  P.C.C.  341,  13 
S E.R.  715,  and  Smith  et  al.  v.  Tehhitt  et  al.  (1867),  L.R.  1 P.  & D. 

I 398.  In  Ontario  it  must  be  established  that  the  insane  delusion, 

! : if  it  exists,  is  connected  with  the  will : Ouderkirk  et  al.  v.  Ouder- 

j;  kirk  et  al.,  [1936]  S.C.R.  619,  [1936]  2 D.L.R.  417.  If  the 
S delusion  existed  as  to  the  widow  only,  and  not  as  to  the  children, 

I the  will  would  be  a rational  one. 

I refer  also  to  Barry  v.  Butlin  (1838),  2 Moo.  P.C.C.  480,  12 
E.R.  1089;  Skinner  v.  Farquharson  (1901),  32  S.C.R.  58;  Martin 
V.  Martin,  16  M.P.R.  560,  affirmed  [1944]  1 D.L.R.  484;  Wilson 
V.  Lovelace  (1929),  37  O.W.N.  315  at  316;  Riach  et  al.  v.  Ferris, 
I [1934]  S.C.R.  725,  [1935]  1 D.L.R.  118;  Re  Fowler,  [1937] 
O.W.N.  417;  Pare  v.  Cusson  et  al.,  31  Man.  R.  197,  [1921]  2 
W.W.R.  8,  60  D.L.R.  105. 

The  American  cases  take  a more  practical  approach,  and  seem 
to  differentiate  between  an  insane  delusion  and  a mere  foolish 
belief  based  on  facts,  no  matter  how  unreasonable  the  deduction 
may  be.  I refer  to  the  following:  Metropolitan  Life  Ins.  Co.  v. 
Davis  et  al.  (1938)  , 15  N.E.  2d  874;  Beauchense  et  al.  v.  Davis 
et  al.  (1907),  82  N.E.  365;  Coffey  et  al.  v.  Miller  et  al.  (1914), 
169  S.W.  852. 

C.  L.  Duhin,  for  the  defendants,  respondents:  The  trial 
judge’s  finding  was  simply  that  the  plaintiffs,  as  proponents,  did 
not  satisfy  the  onus  of  showing  that  this  was  the  will  of  a free 
and  capable  testator.  Loftus  v.  Harris  (1914),  30  O.L.R.  479, 
19  D.L.R.  670,  refers  to  Barry  v.  Butlin,  supra.  Once  capacity 
is  called  in  question,  then  the  onus  is  on  the  proponent  to  estab- 
lish that  the  will  is  that  of  a free  and  capable  testator:  Robins 
V.  National  Trust  Company,  Limited,  et  al.,  [1927]  A.C.  515  at 
519,  [1927]  2 D.L.R.  97,  [1927]  1 W.W.R.  692,  881;  In  re  Barter 
Estate;  Corbett  v.  Wall  et  al,  13  M.P.R.  359  at  368,  [1939]  2 
D.L.R.  201. 

A man  may  have  no  delusions  and  still  not  be  capable  of 
1 making  a will.  The  plaintiffs  did  not  bring  witnesses  to  prove 
that  the  testator  was  sane. 

It  is  the  function  of  the  trial  judge,  as  a matter  of  fact,  to 
have  his  conscience  satisfied,  and  if  there  is  any  doubt  the  pro- 
ponent fails.  There  must  be  a finding  that  the  delusion  could 
not  have  affected  the  making  of  the  will,  and  there  is  no  onus 
to  show  that  it  could  have  affected  it.  The  history  of  suicide  in 
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the  family  of  the  testator  is  some  evidence  of  insanity:  Hollings- 
worth V.  Doyle  (1926),  30  O.W.N.  413.  It  would  be  unwise  in 
such  a case  to  place  too  much  weight  on  the  evidence  of  a doctor 
who  had  not  had  an  entirely  adequate  opportunity  to  make  a 
proper  examination:  McClure  et  dl.  v.  O’Neil  et  al.,  61  B.C.R. 
544,  and  suh  nom.  Royal  Trust  Company  v.  McClure  et  al.  [1945] 
3 W.W.R.  641,  [1945]  4 D.L.R.  373.  A judge  must  take  all  the 
circumstances  into  consideration:  Bmee  et  al.  v.  Smee  et  al. 
(1879),  5 P.D.  84. 

H.  F.  Parkinson,  K.C.,  in  reply. 

Cur.  adv.  vult. 

6th  November  1950.  The  judgment  of  the  Court  was  de- 
livered by 

Hogg  J.A.  : — On  the  17th  September  1946  Lawrence  Henri 
of  the  town  of  Whitby  made  his  will,  which  was  drawn  by  his 
solicitor,  Mr.  K.  H.  MacDiarmid,  By  the  terms  of  the  will  the 
testator  devised  and  bequeathed  his  estate,  which  amounted  to 
some  $13,000,  to  trustees  to  pay  the  appellant  Velma  Poyner 
the  sum  of  $300  and  to  convey  the  rest  and  residue  of  the  estate 
to  Elsie  Graham  (afterwards  Elsie  Beal),  another  of  the  appel- 
lants. Mr.  MacDiarmid  was  appointed  executor  and  trustee  of 
the  will.  This  will  was  duly  presented  for  probate,  and  subse- 
quently proceedings  were  taken  in  the  Surrogate  Court  of  the 
County  of  Ontario,  before  His  Honour  Judge  Coleman,  by  Irene 
Henri,  the  widow  of  the  testator,  attacking  the  validity  of  the 
will.  By  an  order  of  Judge  Coleman,  dated  the  7th  March  1949, 
an  issue  was  directed  to  be  tried  in  which  the  executor  should 
be  plaintiff  and  Elsie  Beal  and  Velma  Poyner,  Irene  Henri, 
Shirley  Henri  and  Merle  E.  Reynolds  should  be  defendants. 
During  the  course  of  the  trial  upon  the  issue  before  His  Honour 
Judge  Miller,  it  was  directed  that  the  aforesaid  Elsie  Beal  and 
Velma  Poyner  should  be  plaintifts  instead  of  defendants  in  the 
action. 

The  next-of-kin  of  the  testator,  being  his  widow  Irene  and 
his  two  daughters,  Shirley  Henri  and  Merle  Reynolds,  opposed 
the  will  on  the  ground  of  want  of  testamentary  capacity  in  the 
testator  and  on  the  further  grounds  of  fraud  and  undue  in- 
fluence. 

The  learned  trial  judge  found  that  the  will  in  question  was 
made  by  the  deceased  with  all  due  formality,  and  that  its 
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execution  was  not  procured  by  fraud  or  undue  influence.  He, 
however,  concluded  that  the  deceased  Henri  had  not  testamen- 
tary capacity  at  the  time  he  gave  instructions  therefor  and  at 
the  time  he  signed  his  will,  and  directed  that  it  be  not  admitted 
to  probate. 

This  appeal  is  taken  by  the  beneficiaries  under  the  said  will 
against  the  aforesaid  judgment  and  is  confined  to  the  question 
of  testamentary  capacity. 

It  will  be  necessary,  in  order  to  obtain  a clear  understanding 
of  the  issues  involved  in  the  appeal,  to  set  out  the  essential 
facts,  which  I shall  endeavour  to  do  as  briefly  as  possible. 

The  evidence  establishes,  and  it  is  so  found  by  the  learned 
trial  judge,  that  Lawrence  Henri  undoubtedly  knew,  at  the  time 
his  instructions  were  given  and  the  will  was  signed,  the  extent 
of  the  property  of  which  he  was  possessed.  The  trial  judge 
made  the  further  finding:  “He  knew  of  his  wife  and  daughters 
and  what  ordinarily  would  have  been  considered  their  claims 
upon  him.  He  fully  intended  to  leave  them  nothing  and  to  leave 
his  property  as  the  document  in  question  directed.” 

The  testator  and  his  wife  were  married  in  1915,  and,  as  is 
stated  in  the  reasons  for  judgment  of  His  Honour  Judge  Miller, 
the  marriage  from  its  inception  was  not  a happy  one.  The 
deceased  had  a bad  temper,  was  apparently  jealous  of  his  wife, 
charged  her  at  one  time  with  infidelity,  on  occasions  remained 
away  from  their  residence,  and  apparently  was  extremely 
abusive  to  his  wife,  so  much  so  that  she  became  afraid  that  he 
would  do  violence  to  her  and  separated  from  him  in  the  year 
1930.  Shortly  afterwards  Mrs.  Henri  and  her  children  started 
a hairdressing  shop  in  Clinton,  Ontario.  The  appellant  Velma 
Poyner  had  lived  with  the  deceased  for  some  years  as  his  mis- 
tress, but  at  the  time  he  made  his  will  he  apparently  was  living 
with  the  appellant  Elsie  Beal.  At  one  time  the  testator  intro- 
duced Velma  Poyner  to  his  wife  and  told  his  wife  that  he  was 
living  with  her  in  Stratford. 

In  1941,  at  his  own  suggestion,  Henri  rejoined  his  wife  at 
her  home  in  Clinton.  For  a short  time  matters  between  the 
testator  and  his  wife  and  family  were  without  incident,  but 
subsequently  he  acted  in  such  a manner  towards  his  wife  that 
there  apparently  was  constant  quarrelling  between  them.  His 
actions  were  such  as  to  embarrass  her  in  the  conduct  of  her 
hairdressing  business,  so  much  so  that  he  announced  that  he 
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owned  an  interest  in  it,  threatened  action  against  his  wife  with 
respect  to  this  business,  and  registered  it  in  his  own  name, 
apparently  under  The  Partnership  Registration  Act,  R.S.O.  1937, 
c.  189.  The  testator  persisted  in  his  assertion  that  he  had  an 
interest  in  his  wife’s  hairdressing  business.  He  claimed  he  had 
put  money  into  the  business,  expressed  his  intention  to  sue  his 
wife  for  an  accounting,  and  went  so  far  as  to  consult  his  solici- 
tor, Mr.  MacDiarmid,  with  respect  to  the  proposed  action. 

The  learned  trial  judge  finds  that  the  interest  of  the  testator 
in  the  hairdressing  business  carried  on  by  his  wife  existed  only 
in  his  own  imagination.  The  following  passages  are  from  the 
reasons  for  judgment: 

‘T  am  of  the  opinion  that  this  idea  that  he  had  an  interest 
in  the  business  was  a delusion  and  that  under  the  tests  mentioned 
it  was  an  insane  delusion.  . . . 

‘Tt  is  abundantly  clear  from  Mr.  MacDiarmid’s  evidence  that 
the  deceased  was  particularly  anxious  that  his  wife  should 
receive  nothing  and  that  he  wanted  to  take  from  her  whatever 
he  could  of  the  business  by  which  she  supported  herself.  He 
proposed  to  leave  it  to  this  woman  who  had  lived  with  him  a 
few  months.  That  his  dislike  of  his  wife  should  carry  so  far 
appears  to  me  to  indicate,  even  apart  from  the  delusion  to  which 
I And  he  was  subject,  that  a disorder  of  the  mind  had  perverted 
his  sense  of  right.” 

It  is  chiefly  upon  the  conclusion  which  the  learned  trial  judge 
reached  that  the  testator  was  labouring  under  the  delusion  that 
he  had  an  interest  in  his  wife’s  business,  that  the  finding  rests 
that  the  testator  did  not  have  testamentary  capacity  at  the  time 
he  gave  instructions  for  and  signed  his  will. 

About  the  year  1934  the  testator’s  father  committed  suicide, 
and  some  four  years  later  the  father’s  brother  also  ended  his 
own  life.  In  1948  Henri  killed  himself.  Henri  was  a diabetic 
and  required  special  diet  as  well  as  treatment  with  insulin. 

In  1943,  after  the  testator’s  wife  for  some  two  years  had 
endured  his  constant  complaints,  abuse  and  interference,  the 
testator  left  her  and  she  never  saw  him  again.  In  the  year 
1948  he  obtained  from  her  a release  of  dower  in  certain  real 
estate  which  he  owned  and  he  sold  to  her  for  the  sum  of  $350 
a parcel  of  land  which  he  owned  in  Clinton. 

From  the  evidence  given  concerning  a number  of  acts  on  the 
part  of  the  testator,  it  is  clear  that  he  was  eccentric,  did  absurd 
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and  foolish  acts,  had  wrong-headed  notions,  and  was  on  the 
whole  a person  with  whom  it  would  be  practically  impossible  to 
live. 

The  modern  law  as  it  relates  to  the  subject  of  testamentary 
capacity  dates  back  to  the  judgment  of  Chief  Justice  Cockburn 
in  the  leading  case  of  Banks  v.  Goodfelloiv  (1870),  L.R.  5 Q.B. 
549.  This  case  was  described  by  Spragge  C.  in  Ingoldshy  v. 
Ingoldsby  (1873),  20  Gr.  131,  as  “the  authoritative  exposition  of 
the  law”.  The  following  passage  from  the  judgment  of  Lord 
Cockburn  was  quoted  in  the  Supreme  Court  of  Canada,  in  Ouder- 
kirk  et  al.  v.  Ouderkirk  et  al.,  [1936]  S.C.R.  619,  [1936]  2 D.L.R. 
417,  by  Mr.  Justice  Kerwin  at  p.  621: 

“It  is  essential  to  the  exercise  of  such  a power  (of  making 
a will)  that  a testator  shall  understand  the  nature  of  the  act, 
and  its  effects;  shall  understand  the  extent  of  the  property  of 
which  he  is  disposing;  shall  be  able  to  comprehend  and  appreciate 
the  claims  to  which  he  ought  to  give  effect,  and  with  a view  to 
the  latter  object  that  no  disorder  of  the  mind  shall  poison  the 
affections,  pervert  his  sense  of  right,  or  prevent  the  exercise  of 
his  natural  faculties,  that  no  insane  delusion  shall  influence  his 
will  in  disposing  of  his  property,  and  bring  about  a disposal  of 
it,  which,  if  the  mind  had  been  sound,  would  not  have  been 
made.” 

In  the  appeal  of  Bkinner  v.  Farquharson  (1901),  32  S.C.R. 
58,  a will  was  attacked  on  the  ground  that  the  testator,  when  he 
executed  it,  was  influenced  by  an  insane  delusion  as  to  the  con- 
duct of  his  wife  and  son,  and  was  therefore  wanting  in  testamen- 
tary capacity.  Taschereau  J.  (afterwards  C.J.C.),  at  p.  59, 
expressed  the  following  opinion  with  reference  to  the  alleged 
insane  delusion: 

“A  belief  of  that  nature,  whether  founded  or  not,  preying 
upon  a man’s  mind  is  undoubtedly  of  a character  to  drive  him 
ultimately  to  the  mad  house;  but  that  he  is  from  the  beginning 
a madman  and  non  compos  mentis  simply  because  his  suspicions 
are  unfounded  seems  to  me  an  untenable  proposition.  But  even 
if  this  erroneous  suspicion  constituted  insanity  in  the  testator  in 
this  case,  I cannot  see  in  the  evidence  that  it  was  that  insane 
delusion,  if  an  insane  delusion  it  were,  that  controlled  his  power 
of  will  and  prompted  him  to  execute  the  instrument  in  question 
and  reduce  the  bequests  to  his  wife  and  son  that  he  made  by  his 
prior  will.  The  man  was  old  and  sickly,  it  is  true,  and  had  lost 
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some  of  his  vigour  of  mind,  but  he  was,  apart  from  this  delusion, 
perfectly  sane  and  capable  of  administering  his  property.  And 
it  is  not  the  law  that  no  one  but  those  in  the  prime  of  life  can 
make  a will.  It  is  not  the  law  that  any  one  who  entertains 
wrong-headed  notions,  capricious  whims,  or  absurd  idiosyn- 
crasies, cannot  make  a will.” 

I am  of  the  opinion  that  these  words  of  Mr.  Justice.  Tasch- 
ereau  may  be  applied  to  the  facts  of  the  present  appeal. 

I think  that  the  testator’s  actions  with  respect  to  his  wife’s 
business,  including  his  assertion  that  he  owned  an  interest  in 
this  business,  might  be  regarded  as  one  of  the  numerous  at- 
tempts he  made  to  render  his  wife’s  life  unbearable  while  he  was 
living  with  her.  I further  think  the  evidence  shows  that,  even 
if  the  testator  did  labour  under  a delusion  that  he  had  an  interest 
in  his  wife’s  hairdressing  business,  this  delusion  did  not  so  affect 
the  general  faculties  of  the  testator’s  mind  that  it  rendered 
negative  his  capacity  to  dispose  properly  of  his  property.  Apart 
from  any  delusion,  the  testator  was  totally  estranged  from  his 
wife  and  one  of  his  daughters  and  showed  a minimum  of  regard 
for  the  other  daughter.  The  fact  that  Henri  was  bad-tempered 
and  eccentric,  and  at  times  acted  in  an  absurd  manner,  does  not 
furnish  ground  for  holding  that  he  was  without  capacity  to 
make  a will. 

I am  of  the  opinion  that  the  appeal  should  be  allowed  and 
judgment  pronounced  declaring  that  the  will  propounded  for 
probate  is  the  will  of  the  testator  and  should  be  admitted  to 
probate.  The  costs  of  the  appeal  should  be  payable  out  of  the 
estate,  those  of  the  executor  as  between  solicitor  and  client. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs  Beal  and  MacDiarmid,  appellants: 
Timmins  <&  MacDiarmid,  Toronto. 

Solicitors  for  the  plaintiff  Poyner^  appellant:  Hennick  d 
Hennick.  Oshawa. 

Solicitor  for  the  defendants,  respondents:  A.  W.  S.  Greer, 
Oshawa. 
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[COURT  OF  APPEAL.] 

George  v*  George  and  Logie* 

Divorce — Evidence — Degree  of  Proof  of  Adultery  Required  — Proof  to 
Reasonable  Satisfaction  of  Court — Non-criminal  Nature  of  Action — 
The  Matrimonial  Causes  Act,  1857  (Imp.),  c.  85,  ss.  29,  30,  31. 

It  is  not  correct  to  say  that  the  plaintiff  in  an  action  for  divorce  must 
prove  his  case  beyond  reasonable  doubt.  The  degree  of  proof  required 
is  not  the  same  as  that  required  of  the  Crown  in  a criminal  prosecu- 
tion, but  is  that  required  in  a civil  action  only.  The  judicial  mind 
must  be  “satisfied”  that  the  alleged  act  of  adultery  was  committed, 
but  it  need  not  be  satisfied  to  the  extent  of  a moral  certainty  as  in  a 
criminal  case.  Evidence  that  creates  only  surmise,  suspicion  or  con- 
jecture is,  of  course,  insufficient.  It  is  necessary  that  the  quality  and 
quantity  of  the  evidence  be  such  as  leads  the  tribunal  (whether 
judge  or  jury),  acting  with  care  and  caution,  to  the  fair  and  reason- 
able conclusion  that  the  act  was  committed.  Mordaunt  v.  Moncreiffe 
(1874),  L.R.  2 Sc.  & Div.  374,  applied;  Ginesi  v.  Ginesi,  [1948]  P.  179, 
not  followed;  other  authorities  reviewed. 

An  APPEAL  by  the  plaintiff  from  the  judgment  of  Barlow  J., 
[1950]  O.W.N.  499  (note),  dismissing  an  undefended  action  for 
divorce. 

5th  October  1950.  The  appeal  was  heard  by  Roach^  Bowlby 
and  Mackay  JJ.A. 

B.  O’Brien,  K.C.,  for  the  plaintiff,  appellant:  The  trial  judge 
relied  upon  Ginesi  v.  Ginesi,  [1948]  P.  179,  [1948]  1 All  E.R.  373, 
and  stated  explicitly  that  the  standard  of  proof  required  in  an 
action  for  divorce  is  the  same  as  that  in  a criminal  prosecution. 
In  the  Ginesi  case  that  standard  was  conceded  by  counsel  to  be 
the  proper  one,  and  there  was  therefore  no  argument  on  the 
point.  The  trial  judge’s  reference  to  both  defendants  as  accom- 
plices is  a further  importing  of  the  rules  applicable  to  criminal 
proceedings.  It  is  true  that  the  analogy  to  criminal  proceed- 
ings is  to  be  found  in  Churchman  v.  Churchman,  [1945]  P.  44 
at  51,  [1944]  2 All  E.R.  190,  and  in  F airman  v.  F airman, 
[1949]  P.  341,  [1949]  1 All  E.R.  938,  we  find  a reference  to 
accomplices.  In  Davis  v.  Davis,  [1950]  1 All  E.R.  40,  it  was 
held  that  if  the  criminal  rule  was  to  be  applied  to  adultery,  it 
did  not  extend  to  allegations  of  cruelty,  and  the  Court  pointed 
out  that  the  analogy  to  criminal  cases  was,  to  that  extent  at 
least,  inapplicable. 

I submit  that  the  decision  in  Bruce  v.  Bruce  and  Bratty, 
[1947]  O.R.  688,  is  not  difficult  to  understand,  as  was  suggested 
in  Campbell  v.  Campbell,  [1950]  O.R.  297.  Jones  v.  Jones, 
[1948]  O.R.  22,  was  an  action  for  a declaration  of  nullity,  and 
has  no  application  to  allegations  of  adultery.  C.  {otherwise  H.) 
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V.  C.y  [1921]  P.  399,  was  another  nullity  case.  I refer  also  to 
Hodgkins  v.  Hodgkins,  [1950]  P.  183,  [1950]  1 All  E.R.  619. 

It  is  incorrect  to  say  that  an  action  for  divorce  is  of  a quasi- 
criminal nature:  Mordaunt  v.  Moncreiffe  (1874),  L.R.  2 Sc.  & 
Div.  374,  30  L.T.  649.  I refer  also  in  this  connection  to  Gower 
V.  Gower,  [1950]  1 All  E.R.  804;  Wright  v.  Wright  (1948),  77 
C.L.R.  191;  Briginshaw  v.  Briginshaw  et  al.  (1938),  60  C.L.R. 
336. 

In  Elliott  V.  Elliott,  [1933]  O.R.  206,  [1933]  2 D.L.R.  40, 
there  is  a discussion  of  the  effect  of  the  statutory  warning,  and 
a statement  that  judgment  may  be  granted  in  such  circum- 
stances. Rule  787  was  amended  after  that  decision,  and  a 
divorce  can  no  longer  be  granted  on  admissions  contained  in  an 
examination  for  discovery.  If  it  had  been  intended  to  put  an 
admission  in  viva  voce  evidence  in  court  on  the  same  footing, 
that  should  have  been  expressly  said. 

The  rule  as  to  accomplices  could  not  apply  even  in  a criminal 
case  if  two  accused  persons  both  admitted  their  guilt  and  gave 
evidence  to  that  effect. 

The  London  Life  Insurance  Company  v.  The  Trustee  of  the 
Property  of  the  Lang  Shirt  Company,  Limited,  [1929]  S.C.R. 
117,  [1929]  1 D.L.R.  328,  51  C.C.C.  31,  is  inapplicable  here, 
because  that  was  very  definitely  an  allegation  of  a crime,  viz., 
suicide. 

I refer  also  to  Chadwick  v.  Chadwick,  [1948]  O.W.N.  728. 

Cur.  adv.  vult. 

6th  November  1950.  The  judgment  of  the  Court  was 
delivered  by 

Roach  J.A.  : — The  plaintiff  claimed  in  this  action — 

(a)  the  dissolution  of  her  marriage  to  the  male  defendant; 

(b)  custody  of  and  maintenance  and  support  for  their  infant 
daughter. 

The  action  was  undefended.  It  was  tried  by  Barlow  J.  with- 
out a jury  at  the  city  of  Toronto  on  26th  April  1950.  He 
reserved  judgment  and  on  19th  May,  for  reasons  in  writing  then 
delivered  by  him,  he  gave  judgment  dismissing  the  action  with- 
out costs.  From  that  judgment  the  plaintiff  now  appeals. 

It  is  serviceable  that  I first  summarize  the  evidence. 
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The  plaintiff  in  evidence  stated  as  follows:  She  was  married 
to  the  defendant  spouse  on  1st  February  1941.  Following  their 
marriage  they  lived  together  as  man  and  wife  in  the  city  of 
Toronto  until  they  separated  in  September  1944.  A child  was 
born  on  9th  July  1943.  At  the  time  of  the  separation  the  de- 
fendant husband  was  a member  of  the  air  force  and  by  reason 
of  his  conduct  she  believed  that  he  was  paying  undue  attention 
to  some  other  woman.  When  they  separated  she  and  her  child 
went  to  reside  with  her  mother  in  northern  Ontario  and  they 
have  continued  to  reside  there  ever  since.  No  efforts  were  made 
by  her  or  her  husband  for  a reconciliation.  She  continued  to 
believe,  or  at  least  suspected,  that  her  husband  was  keeping 
company  with  some  other  woman,  but  she  did  not  know  her 
identity.  She  employed  a solicitor  and  private  detective  to 
investigate  her  husband’s  conduct  but,  as  she  put  it,  they  “got 
no  definite  evidence”.  On  his  discharge  from  the  air  force  the 
defendant  husband  resumed  his  residence  in  the  city  of  Toronto 
and  for  some  time  past  apparently  has  been  conducting  a 
reasonably  profitable  contracting  business.  He  has  not,  how- 
ever, at  any  time  since  they  separated  contributed  anything  to 
the  support  of  either  the  plaintiff  or  their  child.  In  July  1949 
she  came  to  Toronto  for  the  express  purpose  of  seeing  her 
husband  and,  to  use  her  language,  “to  discuss  the  whole  situa- 
tion, the  custody  of  Betty  [the  child],  something  towards  her 
support  and  perhaps  a divorce”.  She  met  her  husband  in 
Toronto  and  told  him  the  purpose  of  her  visit.  Their  discussion 
was  short  and  not  very  pleasant.  No  arrangements  were  made 
touching  any  of  the  matters  which  she  wanted  to  discuss 
with  him.  He  said  he  wished  to  discuss  them  with  his  lawyer 
and  referred  her  to  that  lawyer.  When  her  interview  with  her 
husband  terminated  she  still  had  no  evidence  upon  which  to 
found  an  action  for  divorce.  She  then  consulted  another  solici- 
tor, who  in  turn  got  in  touch  with  the  husband’s  solicitor. 

The  plaintiff  could  give  no  evidence  as  to  what  took  place 
between  the  two  solicitors,  but  it  appears  from  other  evidence 
that  as  a result  of  their  discussions  the  husband,  through  his 
solicitor,  agreed  to  contribute  the  sum  of  $60  monthly  for  the 
maintenance  of  the  child.  At  the  suggestion  of  the  husband’s 
solicitor,  the  husband  went  to  the  wife’s  solicitor  and  gave  him 
certain  information,  as  a result  of  which  this  action  was  com- 
menced, naming  the  co-defendant,  of  whom  the  plaintiff  herself 
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had  no  previous  knowledge,  and  alleging  in  the  statement  of  | 
claim  that  the  husband  had  committed  adultery  with  his  co-  I 
defendant  at  the  King  Edward  Hotel  in  the  city  of  Toronto  on 
various  occasions  during  the  months  of  May  and  June  1949. 

The  plaintiff’s  counsel  at  the  trial  called  both  defendants  as 
witnesses.  After  being  duly  warned  and  advised  of  the  protection 
afforded  them  by  s.  7 of  The  Evidence  Act,  R.S.O.  1937,  c.  119, 
they  each  stated  in  evidence  that  they  had  known  one  another  1 
for  many  years  and  for  the  past  year  and  a half  had  been  keep-  i 
ing  company  and  had  in  fact  engaged  in  adulterous  intercourse 
at  the  King  Edward  Hotel  in  the  city  of  Toronto  in  May  and 
June  1949. 

The  husband  stated  that  at  the  suggestion  of  his  lawyer  he 
went  to  the  office  of  the  plaintiff’s  lawyer  and  there  disclosed  to 
him  the  name  of  the  co-defendant  and  the  information  as  to 
the  adulterous  intercourse  to  which  the  husband  and  the  co- 
defendant deposed  at  the  trial.  The  husband  apparently  has  a 
running  account  with  the  hotel  company  and  produced  a state- 
ment of  account  from  the  hotel  company  showing  him  to  have 
been  a guest  there  on  8th  May  and  11th  June  1949.  The  husband 
stated  that  it  was  on  those  specific  dates  that  he  had  adulterous 
intercourse  with  his  co-defendant. 

The  husband  denied  that  he  had  made  any  agreement  with 
the  plaintiff  relevant  to  a divorce.  He  admitted  that  if  the 
plaintiff  succeeded  in  obtaining  a divorce  it  was  his  intention  to 
marry  his  co-defendant. 

At  the  conclusion  of  the  evidence  the  learned  trial  judge  said 
during  discussion  with  counsel: 

‘‘You  see  how  easily  the  whole  thing  could  be  manufactured. 

. . . There  is  nothing  to  tell  me  whether  they  are  telling  the  truth 
or  not.  . . . This  is  too  easy  and  too  patent  a way  to  obtain  a 
divorce.  . . . They  may  be  perfectly  honest  but  again  they  may 
not;  and  that  is  what  is  troubling  me.  I suppose  there  is  U 

nothing  further  you  could  bring  forward?” 

In  his  written  reasons  the  learned  trial  judge  said,  in  part:  i 

“Both  witnesses  [that  is,  the  defendants]  are  accomplices  ? 
and  their  evidence  must  be  treated  with  caution.  The  manner 
in  which  both  these  witnesses  gave  their  evidence,  their  de-  ii 

meanour  in  the  witness-box,  and  the  arrangement  made  between  l|  ^ 

the  solicitors  as  to  the  bringing  of  the  divorce  action  raise  such  ]ii 
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doubts  in  my  mind  as  to  the  truth  of  the  same  that  I cannot 
accept  it.  Not  only  am  I not  satisfied  beyond  a reasonable 
doubt  but  after  carefully  reading  the  whole  evidence  in  the  light 
of  what  I have  said  above,  I have  the  greatest  doubt  as  to  the 
truth  of  the  evidence  with  respect  to  the  events  alleged  to  have 
happened  at  the  King  Edward  Hotel. 

“For  reference  as  to  the  case  law,  see  Churchman  v.  Church- 
man^ [1945]  P.  44,  [1944]  2 All  E.R.  190;  Ginesi  v.  Ginesi^ 
[1948]  P.  179,  [1948]  1 All  E.R.  373;  F airman  v.  F airman, 
[1949]  P.  341,  [1949]  1 All  E.R.  938;  Davis  v.  Davis,  [1950] 
1 All  E.R.  40  and  Campbell  v,  Campbell,  [1950]  O.R.  297;  Jones 
V.  Jones,  [1948]  O.R.  22  where  Hogg  J.A.  at  p.  27  adopts  the 
judgment  of  Lord  Birkenhead  in  C.  {otherwise  H.)  v.  C.,  [1921] 
P.  399  to  the  effect  that  a judgment  should  only  be  granted  ‘when 
the  last  trace  of  reasonable  doubt  as  to  the  truth  and  bona  fides 
of  the  case  has  been  removed’. 

“The  most  recent  case  is  Hodgkins  v.  Hodgkins,  [1950]  W.N. 
189,  [1950]  P.  183,  [1950]  1 All  E.R.  619,  which  holds  that  the 
same  standard  of  proof  is  required  in  a case  of  nullity  as  in  a 
case  of  divorce  based  on  adultery.” 

The  question  of  law  that  arises  in  this  appeal  is  what 
standard  of  proof  is  required  to  establish  adultery  in  matrimonial 
causes.  There  is  apparently  some  confusion  or  uncertainty  as 
to  what  the  law  is  in  this  Province,  and,  indeed,  in  other 
jurisdictions.  I agree  with  Chief  Justice  McRuer  where  he  says 
in  Campbell  v.  Campbell,  supra,  that  there  should  be  a clear  pro- 
nouncement from  this  Court  on  the  subject. 

The  Divorce  Act  (Ontario),  1930,  20-21  Geo.  V.  (Can.),  c.  14, 
declares  that  the  law  as  to  the  dissolution  of  marriage,  and  as  to 
the  annulment  of  marriage,  as  it  existed  in  England  on  the  15th 
July  1870,  shall  be  in  force  in  this  Province  in  so  far  as  it  can 
be  made  to  apply  here,  and  that  Act  gives  to  the  Supreme  Court 
of  this  Province  jurisdiction  for  all  purposes  of  the  Act. 

The  law  in  England  as  of  that  relevant  date  was  the  law  as 
contained  in  The  Matrimonial  Causes  Act,  1857,  c.  85.  That 
Act  declared,  not  only  the  ground  upon  which  the  Court  might 
grant  a dissolution  of  marriage,  but  also  the  standard  of  proof 
that  was  necessary  to  establish  adultery.  In  this  Province, 
therefore,  the  standard  of  proof  with  which  the  evidence  on 
behalf  of  a plaintiff  must  comply  if  the  claim  for  a dissolution  of 
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the  marriage  is  to  succeed,  is  that  prescribed  by  the  relevant 
sections  of  the  English  Act.  These  sections  are  as  follows: 

“29.  Upon  any  such  Petition  for  the  Dissolution  of  a 
Marriage,  it  shall  be  the  Duty  of  the  Court  to  satisfy  itself,  so 
far  as  it  reasonably  can,  not  only  of  the  Facts  alleged,  but  also 
whether  or  no  the  Petitioner  has  been  in  any  Manner  accessory 
to  or  conniving  at  the  Adultery,  or  has  condoned  the  same,  and 
shall  also  inquire  into  any  Counter-charge  which  may  be  made 
against  the  Petitioner. 

“30.  In  case  the  Court,  on  the  Evidence  in  relation  to  any 
such  Petition,  shall  not  be  satisfied  that  the  alleged  Adultery 
has  been  committed,  or  shall  find  that  the  Petitioner  has  during 
the  Marriage  been  accessory  to  or  conniving  at  the  Adultery  of 
the  other  Party  to  the  Marriage,  or  has  condoned  the  Adultery 
complained  of,  or  that  the  Petition  is  presented  or  prosecuted  in 
collusion  with  either  of  the  Respondents,  then  and  in  any  of  the 
said  Cases  the  Court  shall  dismiss  the  said  Petition. 

“31.  In  case  the  Court  shall  be  satisfied  on  the  Evidence 
that  the  Case  of  the  Petitioner  has  been  proved,  and  shall  not 
find  that  the  Petitioner  has  been  in  any  Manner  accessory  to  or 
conniving  at  the  Adultery  of  the  other  Party  to  the  Marriage, 
or  has  condoned  the  Adultery  complained  of,  or  that  the  Petition 
is  presented  or  prosecuted  in  collusion  with  either  of  the  Re- 
spondents, then  the  Court  shall  pronounce  a Decree  declaring 
such  Marriage  to  be  dissolved  ...”  (The  balance  of  the  section 
is  not  here  relevant. ) 

The  divergence  of  views  on  the  question  of  the  requisite 
standard  of  proof  stems  from  divergence  of  views  as  to  whether 
an  action  for  a dissolution  of  marriage  based  on  adultery  is  or  is 
not  in  the  nature  of  a criminal  action,  or  whether  it  is  a civil 
action  only.  That  question  came  before  the  House  of  Lords  in 
Mordaunt  v.  Moncreiffe  (1874),  L.R.  2 Sc.  & Div.  374,  30  L.T. 
649.  In  that  case  the  question  was  whether  the  action — it  was  one 
for  the  dissolution  of  a marriage — should  be  stayed  on  account 
of  the  insanity  of  the  defendant  wife.  Their  Lordships  (Lords 
Chelmsford,  Hatherley  and  Colonsay)  requested  the  judges  to 
attend  on  the  argument  of  the  appeal.  Kelly  C.B.,  Martin  and 
Pollock  BB.  and  Keating,  Brett  and  Denman  JJ.  attended,  and 
at  the  conclusion  of  the  argument  their  Lordships  asked  the 
opinion  of  the  judges  on  the  legal  question  which  was  involved. 
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I The  judges  took  time  to  consider  it  and  later  delivered  their 
V opinions.  It  had  been  argued  that  an  allegation  of  adultery 
\ against  the  defendant  wife  was  an  allegation  of  a quasi-criminal 
I act  and  that,  by  analogy,  the  procedure  in  criminal  cases  should 

f be  followed,  and  that  because  a criminal  proceeding  could  not  be 

} continued  against  an  accused  who  had  been  found  to  be  insane, 
I the  divorce  action  could  not  be  continued  against  the  insane 
* defendant  wife. 

» The  weight  of  opinion  on  that  argument  as  expressed  by  the 

judges  is  important. 

Brett  J.  was  of  the  opinion  that  the  question  depended  solely 
on  the  effect  of  the  statute,  and  that  arguments  founded  on 
analogous  cases  were  beside  the  point. 

Keating  J.  was  of  the  opinion  that  a suit  for  a divorce  upon 
the  ground  of  adultery  is  essentially  in  the  nature  of  a proceeding 
in  poenam,  and  that,  as  he  put  it  (as  reported  in  the  Law  Times 
at  p.  652) : “.  . . to  treat  a proceeding  against  a woman  for  the 
crime  of  adultery,  with  a view  to  a divorce,  as  being  similar  to 
an  action  for  goods  sold  and  delivered,  or  a suit  for  recovering 
damages  for  a libel,  is  really  to  compare  things  which,  in  their 
nature  and  consequences,  are  totally  dissimilar.” 

The  report  states  that  Sir  Samuel  Martin  had  retired  from 
I the  Court,  but  in  conformity  with  rule  had  communicated  his 
opinion  to  one  of  the  lords  before  whom  the  appeal  had  been 
argued. 

Kelly  C.B.  stated  that  Pollock  B.  and  Denman  J.  agreed 
with  him.  Dealing  with  the  doctrine  of  analogy  he  said  (30 
L.T.  at  p.  654) : ‘T  apprehend  that  this  is  no  case  of  analogy 
at  all.  I am  not  aware  of  any  species  of  suit  or  action  known  to 
the  law,  of  which  the  incidents  are  to  be  determined  by  its 
analogy  to  criminal  or  civil  proceedings.  This  proceeding  is 
either  a criminal  prosecution  or  a civil  suit.  If  a criminal 
prosecution,  it  can  neither  be  instituted  nor  carried  on  while 
the  accused  is  lunatic.  If  it  be  a civil  suit,  lunacy  is  no  bar. 
The  question  then  is:  What  is  the  real  nature  and  character  of 
the  suit,  according  to  the  provisions  of  the  Act  of  Parliament?” 
By  reference  both  to  the  state  of  the  law  before  the  Act  and  to 
the  Act  itself,  he  concluded  that  a petition  for  a dissolution  of 
marriage  is  “essentially  and  exclusively  of  a civil  character”. 

Lord  Colonsay  died  before  the  House  gave  judgment. 
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Lord  Chelmsford  said  in  part:  “It  is  only  necessary  to  bear 
in  mind  that  the  Act  gives  a right,  not  previously  existing,  to 
obtain  the  dissolution  of  a marriage  for  adultery  by  a decree  of 
the  newly  created  court  of  law,  and  from  its  provisions  alone 
we  must  learn  the  conditions  upon  which  the  jurisdiction  is  to 
be  exercised.  ...  In  confining  our  attention  strictly  and  ex- 
clusively to  the  Act,  it  becomes  unnecessary  to  consider  . . . 
whether  proceedings  for  a divorce  are  of  a civil,  or  criminal,  or 
Qi^asi-criminal  nature.” 

Lord  Hatherley  very  plainly  said  that  a divorce  action  is  not 
a criminal  proceeding,  nor  is  it  analogous  to  a criminal  proceed- 
ing. 

Five  years  later,  in  the  case  of  Branford  v.  Branford  and 
Shepperd  (1879),  4 P.D.  72,  it  was  argued  in  the  Court  of  Pro- 
bate and  Divorce  that  a proceeding  for  a dissolution  of  marriage 
based  on  adultery  was  in  the  nature  of  a criminal  suit.  In  dis- 
posing of  that  argument  the  President  of  the  Court  said:  “I 
think  the  point  taken  by  the  Queen’s  Proctor  is  concluded  by 
the  decision  in  the  House  of  Lords  that  proceedings  of  this  kind 
are  not  criminal,  and  if  not  criminal  then  they  must  be  civil,  for 
there  cannot  be  quasi-civil  or  quasi-criminal  cases.” 

In  Ross  V.  Ellison  or  Ross,  [1930]  A.C.  1,  the  evidence  on 
which  the  plaintiff  relied  for  proof  of  the  alleged  adultery  was 
entirely  circumstantial.  The  majority  decision  in  the  House  of 
Lords  held  that  the  evidence  was  insufficient.  It  is  not  without 
significance  that  none  of  the  law  lords  in  their  repective  reasons 
suggested  that  for  the  plaintiff  to  succeed  she  must  prove  the 
alleged  adultery  beyond  a reasonable  doubt.  Lord  Buckmaster 
said:  “The  whole  question  is  whether,  upon  the  facts  this 
evidence  discloses,  adultery  must  be  assumed  . . .”  Viscount 
Dunedin,  who  dissented,  said:  “I  think  . . . that  the  circum- 
stances of  the  case  lead  to  the  necessary  inference  that  adultery 
was  proved.”  Lord  Atkin  said:  “Such  a charge  in  such  circum- 
stances ought  to  be  fully  proved.”  Lord  Thankerton  said:  “Ad- 
mittedly the  respondent  [the  plaintiff]  must  prove  facts  which 
are  not  reasonably  capable  of  an  innocent  construction.” 

In  the  instant  case  the  learned  trial  judge’s  description  of 
the  two  defendants  as  “accomplices”,  and  his  statement  that  he 
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was  not  satisfied  “beyond  a reasonable  doubt”  carry  the  neces- 
sary implication  that  he  considered  that  the  standard  of  proof 
of  the  alleged  adultery  was  the  same  as  that  imposed  upon  the 
Crown  in  a criminal  trial.  There  is,  undoubtedly,  support  for 
that  view  in  the  cases  to  which  he  referred. 

In  Churchman  v.  Churchman,  supra,  Lord  Merriman  said: 
“The  same  strict  proof  is  required  in  the  case  of  a matrimonial 
offence  as  is  required  in  connexion  with  criminal  offences 
properly  so  called.”  I should  have  thought  that  that  statement 
was  only  a dictum.  It  does  not  appear  to  have  been  necessary 
to  the  decision. 

In  Ginesi  v.  Ginesi,  supra,  Wrottesley  L.J.  referred  to  Lord 
Merriman’s  statement  as  a dictum.  In  that  case,  however,  all 
the  members  of  the  Court  stated  that  adultery  must  be  proved 
with  the  same  degree  of  strictness  as  is  required  for  the  proof 
of  a criminal  offence. 

Two  matters  are  worthy  of  note  in  Ginesi  v.  Ginesi.  The 
first  is  that  counsel  for  the  husband,  who  was  alleging  adultery 
by  the  wife,  agreed  that  the  standard  of  proof  required  was  the 
same  as  in  a criminal  proceeding.  Therefore,  the  question  was 
not  debated.  The  second  feature  of  that  case  concerns  the 
evidence.  There  was  no  direct  proof  of  the  alleged  adultery. 
The  magistrate  before  whom  the  matter  first  came  had  said 
that  while  it  might  be  that  the  wife  had  not  committed  the 
adultery  alleged,  the  probability  that  she  had  was  so  great  that 
the  bench  should  hold  adultery  proved.  It  was  that  feature  of 
the  case  that  engaged  the  attention  first  of  a Divisional  Court 
and  finally  of  the  Court  of  Appeal.  Bearing  that  in  mind,  the 
authorities  referred  to  by  Tucker  L.J.  in  delivering  his  reasons, 
apart  from  Churchman  v.  Churchman,  have  a very  special 
application:  the  ecclesiastical  authorities  which  contrast  “stts- 
picio  probabilis”  with  ‘'suspicio  violenta”  and  ''vehernentes  pre- 
sumptiones’^;  and  that  “the  proof  should  be  strict,  satisfactory 
and  conclusive”;  the  authorities  in  the  Court  of  law  that  the  act 
must  be  “sufficiently  proved”,  and  that  “The  only  general  rule 
that  can  be  laid  down  upon  the  subject  is,  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of  a reasonable 
and  just  man  to  the  conclusion”;  and  the  law  as  stated  by  Lord 


796 


Ontario  Reports. 


[1950] 


Atkin  in  Ross  v.  Ellison  or  Ross,  supra.  Perhaps  a more  im- 
portant feature  of  that  case  is  this,  that  apparently  the  decision 
of  the  House  of  Lords  in  Mordaunt  v.  Moncrieff,  supra,  was  not 
referred  to. 

In  F airman  v.  F airman,  supra,  a Divisional  Court  (Lord 
Merriman  and  Ormerod  J.)  applied  the  law  as  laid  down  in 
Ginesi  v.  Ginesi,  and  held  that  when  a witness  gave  evidence  in 
matrimonial  proceedings  that  he  or  she  had  committed  adultery 
with  a party  to  those  proceedings,  that  evidence  must  be  treated 
with  the  same  circumspection  as  the  evidence  of  an  accomplice 
in  the  criminal  courts.  Indeed,  Lord  Merriman  says  that  such 
a witness  is  plainly  an  accomplice,  and  that  the  law  as  laid  down 
in  Rex  v.  Baskerville,  [1916]  2 K.B.  658,  must  be  applied,  that 
is,  the  jury,  if  the  trial  is  by  jury,  must  be  charged,  and  the 
judge,  if  the  case  is  being  tried  without  a jury,  must  charge 
himself,  that  it  is  always  dangerous  to  rely  on  the  uncorrobo- 
rated evidence  of  an  accomplice. 

In  Davis  v.  Davis,  supra,  the  law  as  laid  down  in  Ginesi  v. 
Ginesi  was  approved  but  was  not  applied  because  the  claim  for 
divorce  was  based  not  on  adultery  but  on  cruelty. 

It  occurs  to  me  that  a curious  result  may  well  flow  from  the 
foregoing,  and  it  is  this:  certain  acts  of  cruelty  would  amount 
to  crimes.  It  would  therefore  appear  that  if  the  law  is  as  laid 
down  in  Ginesi  v.  Ginesi  and  the  other  cases  to  which  I have 
referred,  if  the  cruelty  amounted  to  a crime  the  rule  as  to 
corroboration  would  apply,  but  that  rule  would  not  be  applicable 
if  the  acts  of-  cruelty  did  not  amount  to  a crime. 

In  1938  in  Australia,  under  legislation  which  describes  the 
standard  of  proof  in  almost,  if  not  exactly,  the  same  language 
as  found  in  the  English  Act  which  I have  previously  quoted, 
the  High  Court,  on  appeal  in  the  case  of  Briginshaw  v.  Brigin- 
shaw  et  al.  (1938),  60  C.L.R.  336,  held  that  in  an  action  for 
dissolution  of  marriage  the  standard  of  proof  required  of  the 
alleged  adultery  is  not  the  standard  imposed  upon  the  Crown 
in  a criminal  proceeding. 

In  1948  the  question  again  came  before  the  High  Court  of 
Australia  on  an  appeal  in  the  case  of  Wright  v.  Wright  (1948), 
77  C.L.R.  191.  In  the  meantime  the  Court  of  Appeal  in  England 
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had  decided  Churchman  v.  Churchman  and  Ginesi  v.  Ginesi,  and 
those  cases  were  cited  during  the  argument.  The  Court  refused 
to  follow  Ginesi  v.  Ginesi^  and  confirmed  the  law  as  it  had  been 
laid  down  in  Briginshaw  v.  Briginshaw  et  al.,  supra. 

The  question  again  came  before  the  English  Court  of  Appeal 
in  the  recent  case  of  Gower  v.  Gower,  [1950]  1 All  E.R.  804.  The 
correctness  of  the  decision  in  Ginesi  v.  Ginesi  was  very  much 
doubted.  Denning  L.J.  said:  ‘T  do  not  think  that  this  court 
is  irrevocably  committed  to  the  view  that  a charge  of  adultery 
must  be  regarded  as  a criminal  charge  to  be  proved  beyond  all 
reasonable  doubt.”  After  pointing  to  certain  things  in  regard 
to  Ginesi  v.  Ginesi^  he  said:  “These  matters  may  well  be  sufficient 
to  entitle  this  court  to  re-consider  Ginesi  v.  Ginesi  if  and  when 
the  occasion  arises.” 

What  then  is  the  standard  of  proof  in  this  Province?  Having 
regard  to  the  language  of  the  English  Act  of  1857  in  the  sections 
thereof  which  I have  quoted,  and  the  weight  of  opinion  as  to 
their  construction,  and  with  deference  to  opposing  views  in  the 
cases  to  which  I have  referred,  I am  not  in  any  doubt  that  the 
standard  of  proof  is  not  that  imposed  on  the  Crown  in  a criminal 
prosecution,  but  is  the  standard  required  in  a civil  action  only. 
The  judicial  mind  must  be  “satisfied”  that  the  alleged  act  of 
adultery  was  in  fact  committed,  but  it  need  not  be  satisfied  to 
the  extent  of  a moral  certainty  as  in  a criminal  case.  Evidence 
that  creates  only  suspicion,  surmise  or  conjecture  is,  of  course, 
insufficient.  It  is  necessary  that  the  quality  and  quantity  of 
the  evidence  must  be  such  as  leads  the  tribunal — be  it  judge  or 
jury — acting  with  care  and  caution,  to  the  fair  and  reasonable 
conclusion  that  the  act  was  committed. 

In  the  instant  case  the  learned  trial  judge  applied  the  wrong 
standard  of  proof.  It  was  argued  that  if  he  had  applied  the 
proper  standard  of  proof  he  would  have  granted  a decree  nisi, 
because  the  evidence — so  it  was  argued — was  such  as  to  satisfy 
that  standard.  Having  regard  to  what  the  trial  judge  said  both 
at  the  conclusion  of  the  trial  and  in  his  written  reasons,  I do  not 
know  what  conclusion  he  would  have  reached  if  he  had  applied 
the  proper  standard  of  proof  in  measuring  the  evidence.  In  my 
opinion  the  better,  and,  indeed  I think  the  only  proper,  course 
for  this  Court  to  follow  is  to  direct  a new  trial. 
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I would  therefore,  allow  the  appeal  and  direct  a new  trial. 
I do  not  think  it  would  be  fair,  either  to  the  litigants  or  to  Mr. 
Justice  Barlow,  that  he  should  preside  at  the  new  trial.  I would, 
therefore,  direct  that  the  new  trial  should  be  before  some  other 
trial  judge.  The  plaintiff  is  entitled  to  the  costs  of  this  appeal; 
the  costs  of  the  former  trial  and  of  the  new  trial  should  be  in 
the  discretion  of  the  judge  presiding  at  the  new  trial. 

New  trial  ordered. 

Solicitors  for  the  plaintiff,  appellant : Phelan,  O’Brien,  Phelan 
, d Fitzpatrick,  Toronto. 
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[COURT  OF  APPEAL.] 

Hebert  v.  Jackson  et  aL 

Defamation — Defences — Fair  Comment — Necessity  for  Showing  Truth 
of  Facts  on  which  Comment  Based — Writings  in  Trade-union  Pub- 
lication— Qualified  Privilege — Information  as  to  Conduct  of  Mem- 
bers— Whether  a '‘Newspaper’' — The  Libel  and  Slander  Act,  R.S.O. 
1937,  c.  113,  ss.  1,  7. 

The  plaintiff,  having  been  expelled  from  a trade-union,  sued  for  libel 
in  respect  of  defamatory  statements  contained  in  a periodical  pub- 
lished by  the  defendants  on  behalf  of  the  union.  The  statements 
were  contained  both  in  a news  article  purporting  to  give  an  account 
of  the  expulsion  proceedings  and  in  an  editorial,  in  the  same  issue, 
headed  “Purpose  of  the  Smear”,  in  which  the  plaintiff  was  referred 
to,  inter  alia,  as  “an  unscrupulous  individual”.  The  defences  relied 
on  at  the  trial  were  qualified  privilege  and  fair  comment. 

Held,  as  to  the  article,  the  defence  of  qualified  privilege  should  succeed. 
The  subject  was  of  interest  to  members  of  the  union,  and  the  de- 
fendants might  fairly  consider  that  it  was  their  duty  to  inform 
members  of  it  through  the  medium  of  their  paper.  The  matters  set 
forth  purported  to  be  statements  of  fact,  and  while  the  evidence  fell 
short  of  supporting  the  accuracy  of  some  of  the  statements,  this  want 
of  accuracy  was  not  necessarily  to  be  attributed  to  malice. 

The  editorial  however,  did  not  come  within  the  privilege.  It  did  not 
relate  to  any  proceedings  taken  against  the  plaintiff,  who  was  not 
mentioned  until  near  the  end,  and  the  words  were  not  written  for  the 
purpose  of  informing  members  of  the  union  of  the  plaintiff’s  activities 
as  a member,  since  he  was  then  no  longer  a member.  The  editor 
had  no  duty  to  inform  the  members  of  his  opinions  of  anyone’s 
character.  No  one  person  had  a greater  privilege  to  comment  than 
another.  Everyone  had  a right  to  comment,  provided  his  comments 
were  fair. 

Nor  was  the  article  protected  by  the  defence  of  fair  comment,  since  no 
facts  were  either  pleaded  or  proved  as  forming  the  subject  of  com- 
ment, and  this  was  the  first  essential  to  a plea  of  fair  comment. 
Gatley  on  Libel  and  Slander,  3rd  ed.,  p.  378,  referred  to.  The  de- 
fendants escaped  liability  for  their  defamatory  statements  of  fact  in 
the  article  on  the  ground  of  privilege,  not  on  a plea  of  justification, 
and  they  could  not  then,  on  a plea  of  fair  comment,  escape  liability 
for  commenting  on  those  statements  of  fact  as  if  they  were  true. 
Reg.  V.  Carden  (1879),  5 Q.B.D.  1 at  8;  Davis  & Sons  v.  Shepstone 
(1886),  11  App.  Gas.  187,  applied. 

Judgment  of  Chevrier  J.,  ante,  p.  255,  reversed  in  part. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Chevrier  J., 
ante,  p.  255,  [1950]  2 D.L.R.  538,  dismissing  the  action. 

20th  September  1950.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Bowlby  JJ.A. 

F.  A.  Brewing  K.C.,  for  the  plaintiff,  appellant:  The  trial 
judge  erred  in  finding  that  the  publication  was  covered  by  a 
blanket  of  qualified  privilege,  and  also  misdirected  himself  as  to 
malice.  It  is  to  be  noted  that  since  the  amendments  made  at 
the  trial  there  is  no  plea  of  justification  in  the  pleadings.  The 
trial  judge  held  that  the  occasion  on  which  these  defamatory 
statements  were  published  was  one  of  qualified  privilege  because 
they  were  contained  in  a paper  published  by  the  union  and  sent 
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out  to  members  and  prospective  members.  But  even  reports  of 
judicial  proceedings,  to  be  privileged,  must  be  fair  and  accurate. 
Had  these  writings  been  limited  to  a fair  and  accurate  report  of 
the  proceedings  at  which  the  executive  purported  to  try  the 
plaintiff,  privilege  might  attach,  but  much  of  this  is  comment 
rather  than  a report,  and  it  is  trite  law  to  say  that  comment 
must  be  fair,  even  where  it  goes  only  to  members  of  a trade 
union.  The  law  is  well  set  out  in  20  Halsbury,  2nd  ed.  1936, 
pp.  480-485,  particularly  at  p.  484,  s.  589,  dealing  with  “domestic 
tribunals”.  Where  we  are  dealing  with  comment,  privilege  does 
not  apply.  Where  we  are  dealing  with  statements  of  fact,  they 
must  constitute  a fair  and*  accurate  report,  and  once  we  com- 
plain of  the  statement,  the  onus  shifts  to  the  defendants  to  prove 
that  the  report  was  fair  and  accurate:  Kimber  v.  The  Press 
Association j Limited^  [1893]  1 Q.B.  65  at  71-3;  AlTbutt  v.  The 
General  Council  of  Medical  Education  and  Registration  (1889), 
23  Q.B.D.  400  at  408.  The  furthest  limit  to  which  the  Courts 
have  heretofore  gone  is  in  Chapman  v.  Lord  Ellesmere  et  al., 
[1932]  2 K.B.  431  at  450,  451,  468,  475. 

The  report  must  not  contain  comment  if  it  is  to  be  privileged : 
Clement  v.  Lewis  et  al.  (1822),  7 Moore,  C.P.  200;  Odgers  on 
Libel  and  Slander,  6th  ed.  1929,  pp.  263-4;  Gatley  on  Libel  and 
Slander,  3rd  ed.  1938,  pp.  342,  344.  Not  only  has  the  trial  judge 
not  dealt  with  whether  this  report  was  fair  and  accurate,  but 
the  defendants  have  failed  to  establish  that  it  was,  and  there- 
fore the  plea  of  qualified  privilege  must  fail.  If  the  plea  fails 
on  this  ground,  the  question  of  malice  becomes  immaterial: 
Odgers,  op.  cit.^  p.  266.  If,  however,  malice  is  material,  then  we 
say  that  the  trial  judge  directed  his  mind  to  only  one  aspect  of 
the  question.  He  said  that  the  language  was  not  so  violent  as 
to  support  in  itself  an  inference  of  malice.  Even  if  this  were  so 
(and  I submit  that  it  is  not),  there  is  still  a great  dpal  of  other 
evidence,  to  which  the  trial  judge  did  not  direct  his  mind,  that 
indicates  that  there  was  in  fact  malice. 

One  element  of  malice  is  the  imputation  of  improper  motives: 
Gatley,  op.  cit.,  p.  297;  Cook  et  al.  v.  Wildes  (1855),  5 E.  & B. 
328,  119  E.R.  504.  Another  matter  to  be  considered  is  whether 
the  publication  was  made  recklessly  and  without  proper  or 
adequate  inquiries.  On  the  question  of  malice  it  is  permissible 
to  adduce  evidence  as  to  events  up  to  the  time  the  case  goes  to 
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I the  jury,  and  here  there  was  ample  evidence  of  malice  in  the 
I facts. 

I The  trial  judge  did  not  deal  with  the  defence  of  fair  comment, 

but  it  cannot  avail  the  defendants  here  because  it  is  essential,  to 
support  that  defence,  to  establish  the  truth  of  the  facts  on  which 
the  comment  is  based:  Halsbury,  loc.  cit.,  p.  492. 

I If  the  Court  accepts  my  submission  on  the  merits,  I ask  leave 

i to  argue  further  as  to  damages.  Failing  that,  there  should  be  a 

I new  trial  limited  to  an  assessment  of  damages : English  and  Scot- 

I tish  Co-operative  Property  Mortgage  and  Investment  Society , 
Limited  v.  Odham’s  Press,  Limited  et  al.  (1939),  56  T.L.R.  195. 
^ C.  L.  Dubin,  for  the  defendants,  respondents : The  trial  judge 

was  right  in  finding  that  these  words  were  published  on  an 
occasion  of  qualified  privilege.  The  cases  cited  on  this  point  for 
the  appellant  deal  with  the  matter  of  privilege  to  publish  at  large 
a report  of  proceedings  before  a domestic  tribunal.  The  defence 
here  is  that  Douglas  was  the  editor  of  a weekly  paper  for  which 
; union  members  paid  6V2C.  a month,  and  was  under  a duty  to 

i notify  members  of  all  that  was  going  on  in  the  union : Gatley , 

; op.  cit.,  p.  214.  We  are  within  ss.  1 and  2 of  what  Gatley  says, 

and  nothing  affects  the  determination  of  privilege.  At  p.  215  is 
the  statement  that  qualified  privilege  is  based  upon  an  assump- 
I tion  that  the  statement  is  false:  Adam  v.  Ward,  [1917]  A.C.  309 
at  318. 

The  proper  approach  is  first  to  examine  the  occasion  of  the 
publication.  If  it  is  one  of  qualified  privilege,  then  one  looks  at 
the  article  to  see  whether  the  privilege  has  been  exceeded,  and  if 
it  has,  that  goes  to  the  question  of  malice.  The  trial  judge 
found  that  this  occasion  was  privileged,  and  he  based  his  finding 
on  the  principles  laid  down  in  Gatley,  op.  cit.,  pp.  214,  217,  and 
Huntley  v.  Ward  (1859),  6 C.B.N.S.  514,  141  E.R.  557.  If  the 
trial  judge  was  right  in  finding  that  Douglas  wrote  in  the  course 
of  his  duty,  then  that  is  an  answer  to  the  plaintiff’s  whole  case : 
Halsbury,  loc.  cit,  p.  580,  deals  with  qualified  privilege  in  con- 
nection with  reports  of  judicial  proceedings.  Our  defence  is 
, based  on  statements  in  s.  573,  p.  470.  In  both  the  cases  cited  for 
, the  appellant  there  was  publication  to  the  public  generally,  and 
that  is  not  the  case  here.  Our  privilege  is  antecedent  to  the 
publication  because  of  the  relationship  between  the  editor  and 
the  members  of  the  union. 
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If  the  occasion  is  one  of  qualified  privilege,  then  the  defence 
can  be  defeated  only  by  a finding  of  express  malice:  Halsbury, 
loc.  cit.,  s.  613,  p.  499;  Gatley,  ov.  cit.,  pp.  637  et  seq.  Knowledge 
of  the  falsity  of  a statement  may  be  some  evidence  of  malice,  but 
is  not  sufficient  in  itself. 

The  trial  judge  should  have  found  in  our  favour  on  our 
defence  under  The  Libel  and  Slander  Act,  R.S.O.  1937,  c.  113, 
and  should  have  dismissed  the  action  on  that  ground  alone.  This 
is  clearly  a newspaper  within  s.  1 of  the  Act. 

In  any  event,  there  is  no  basis  on  which  Jackson  could  be 
held  liable.  He  is  not  the  proprietor  of  the  newspaper,  and  had 
no  part  in  the  publication:  Fraser  on  Libel  and  Slander,  7th  ed. 
1936,  p.  72. 

F.  A.  Brewin,  K.C.,  in  reply:  Jackson  was  president  of  the 
council  and  his  name  was  on  the  masthead  of  the  paper  as  the 
publisher,  and  he  further  said  in  his  evidence  that  he  took  re- 
sponsibilty  for  what  was  said.  This  is  sufficient  to  make  him 
liable:  Odgers,  oy.  cit.,  p.  469. 

This  was  clearly  not  a newspaper  within  s.  1 of  The  Libel  and 
Slander  Act.  It  did  not  contain  public  news,  and  it  was  not 
printed  for  sale. 

As  to  malice,  ill-will  or  spite  is  not  the  only  form  of  malice, 
but  only  one  form. 

Cut.  adv.  vult. 

27th  October  1950.  The  judgment  of  the  Court  was  delivered 
by 

Robertson  C.J.O.: — This  is  an  appeal  by  the  plaintiff  in  an 
action  for  libel  from  the  judgment  of  Chevrier  J.  before  whom, 
by  consent  of  counsel,  the  action  was  tried  without  a jury.  By 
his  judgment,  dated  28th  February  1950,  the  action  was  dis- 
missed against  all  the  defendants,  with  costs. 

The  plaintiff  is  an  inspector  in  the  employ  of  Canadian 
General  Electric  Company  Limited  at  its  Ward  Street  plant  in 
Toronto.  The  defendant  Jackson  is  the  District  President  of 
District  5,  Council  of  United  Electrical,  Radio  and  Machine 
Workers  of  America,  a trade-union,  of  which  the  plaintiff  was  a 
member.  The  defendant  Douglas  is  the  editor  of  a weekly 
publication  entitled  “Canadian  U.E.  News”,  published  weekly  by 
the  union  and  distributed  among  its  members  and  prospective 
members.  The  defendant  Eveready  Printers  Limited  carries 
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on  a printing  business  in  Toronto,  and  printed  Canadian  U.E. 
News  for  the  union. 

The  plaintiff  had  attacked  certain  officers  of  the  union,  and 
their  conduct  of  its  affairs,  in  pamphlets  and  at  meetings  of  the 
members  of  the  union.  Charges  were  laid  formally  against  the 
plaintiff  by  two  members  of  the  union,  and  he  was  tried  by  a 
committee  of  the  members  on  these  charges.  The  committee 
recommended  his  expulsion  from  the  union,  and  at  a meeting 
of  members  held  on  the  26th  August  1948  the  committee’s  report 
was  adopted  and  the  plaintiff  was  expelled  from  the  union. 

In  the  issue  of  Canadian  U.E.  News  of  10th  September  1948 
there  appeared  two  articles,  one  of  substantial  length,  with 
reference  to  the  proceedings  taken  against  the  plaintiff  ending 
in  his  expulsion.  The  other  article  was  an  editorial  headed 
“Purpose  of  the  Smear”  and  commented  upon  attacks  on  the 
cause  of  labour.  The  plaintiff,  in  his  statement  of  claim,  com- 
plains of  two  extracts  as  defamatory,  one  from  each  of  the  two 
articles. 

In  para.  3 of  the  statement  of  claim  are  set  forth  the  words 
complained  of  that  appeared  in  the  editorial.  They  are  as 
follows:  “It  is  not  to  be  doubted  that  certain  unscrupulous 
individuals  such  as  Reg  Hebert  will  be  found  to  act  as  willing 
tools  for  the  boss  within  Labor’s  ranks,  and  will  require  to  be 
dealt  with  in  a suitable  manner.” 

In  para.  5 of  the  statement  of  claim  are  set  forth  the  words 
complained  of  as  defamatory  in  the  article  purporting  to  give  an 
account  of  what  had  occurred  in  the  proceedings  taken  that 
ended  in  plaintiff’s  expulsion.  It  is  as  follows:.  “A  report  was 
prepared  recommending  expulsion  and  listing  dozens  of  instances 
where  Hebert  was  found  guilty  of  carrying  on  disruptive  activi- 
ties, attempting  to  undermine  the  union  during  negotiations, 
slandering  union  negotiators  and  leaders,  distributing  lying  and 
vilifying  leaflets,  attempting  to  aid  the  company  to  the  detri- 
ment of  the  workers,  etc.  Witnesses  testified  that  the  company 
had  admitted  meeting  with  Hebert  and  a small  group  of  followers 
to  discuss  union  matters.” 

The  plaintiff,  in  his  statement  of  claim,  pleads  an  innuendo 
to  each  of  the  extracts  of  which  he  complains.  I do  not  think 
it  necessary  to  quote  the  innuendoes.  The  learned  trial  judge 
found  that,  in  their  ordinary  meaning,  the  words  complained  of, 
without  an  innuendo,  were  capable  of  a meaning  defamatory  of 
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the  plaintiff,  and  were  in  fact  defamatory.  I agree  with  these 
findings. 

The  plaintiff,  in  para,  2 of  the  statement  of  claim,  alleged 
publication  to  a large  number  of  members  of  the  union  in  the 
Province  of  Ontario,  and  there  is  evidence  establishing  an  even 
more  extensive  publication.  Approximately  20,000  copies  were 
issued.  Plaintiff’s  counsel,  however,  during  the  course  of  the 
trial  stated  that  he  was  content  to  rest  his  claim  upon  the  publi- 
cation alleged  in  the  statement  of  claim.  The  plaintiff  did  not 
allege  any  special  damage,  but  claimed  $10,000  as  general 
damages. 

The  defendants  all  joined  in  one  statement  of  defence.  In 
their  statement  of  defence,  after  a denial  in  somewhat  general 
terms  of  the  allegations  in  the  statement  of  claim,  the  defend- 
ants say,  in  para.  4,  that  the  Canadian  U.E.  News  is  a publication 
for  members  and  prospective  members  of  United  Electrical, 
Radio  and  Machine  Workers  of  America,  and  that  the  defend- 
ants are  under  a duty  to  the  members  and  prospective  members 
to  keep  them  informed  on  all  matters  respecting  the  union  and 
on  all  matters  with  respect  to  officers,  organizers  and  members 
of  the  union;  that  the  words  complained  of  were  published  in 
good  faith  and  without  malice,  for  the  purpose  of  informing 
their  members  and  their  prospective  members  of  the  activities 
of  the  plaintiff  as  a member  of  the  union,  and  accordingly  the 
words  complained  of  were  published  in  such  circumstances  and 
on  such  occasion  as  to  render  them  privileged. 

Paragraph  6 of  the  statement  of  defence  is  as  follows:  'The 
Plaintiff  was,  for  some  time,  a member  of  Local  516,  United  Elec- 
trical, Radio  and  Machine  Workers  of  America,  which  is  com- 
posed of  employees  of  the  Canadian  General  Electric  Company, 
and  was  expelled  by  the  members  of  the  said  Local  when  he  was 
found  guilty  of  carrying  on  disruptive  activities  in  attempting  to 
undermine  the  Union  during  negotiations  with  Management, 
slandering  Union  negotiators  and  leaders,  distributing  lying  and 
vilifying  leaflets,  and  attempting  to  aid  the  Company  to  the 
detriment  of  the  workers,  and  the  article  complained  of  in  Para- 
graph 5 of  the  Statement  of  Claim  is  a report  of  the  meeting  of 
the  said  Local  at  which  the  expulsion  took  place.” 

In  para.  7 it  is  said  that  the  words  complained  of  in  para.  3 
of  the  statement  of  claim  were  part  of  an  editorial  appearing 
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in  the  Canadian  U.E.  News,  and  they  crave  leave  to  refer  to  the 
whole  editorial,  and  dispute  the  innuendo  set  up  in  para.  4 of 
the  statement  of  claim.  In  para.  8 defendants  dispute  the  in- 
nuendo set  up  in  para.  6 of  the  statement  of  claim.  In  para.  9: 
“The  Defendants  submit  that  the  words  complained  of  in  their 
natural  and  ordinary  meaning  are  true  in  substance  and  in  fact.” 
Paragraph  10  is  as  follows:  “The  defendants  submit  that 

in  so  far  as  the  words  complained  of  consist  of  statement  of 
facts,  the  words  are  true  in  substance  and  in  fact.  In  so  far  as 
the  words  complained  of  consist  of  expressions  of  opinion  they 
are  fair  comment,  made  in  good  faith  and  without  malice  upon 
the  said  facts,  all  of  which  are  matters  of  public  interest.” 

In  para.  11  the  defendants  set  up  the  failure  of  the  plaintiff 
to  give  to  the  defendants  the  notice  in  writing  required  by  s. 
7(1)  of  The  Libel  and  Slander  Act,  R.S.O.  1937,  c.  113,  to  be 
given  to  a newspaper.  In  para.  3 they  have  submitted  that  the 
Canadian  U.E.  News  is  a “newspaper”  within  the  meaning  of 
The  Libel  and  Slander  Act. 

The  specific  defences  set  up,  beyond  denials  of  the  plaintiff’s 
allegations,  would  seem  to  be:  qualified  privilege  (para.  4); 
justification  (para.  9) ; fair  comment  (para.  10) ; and  failure  to 
give  notice  under  The  Libel  and  Slander  Act  (para.  11).  These 
would  seem  to  be  the  defences  on  which  defendants  went  to  trial. 

At  the  opening  of  the  trial  counsel  for  the  defendants  moved 
to  amend  the  statement  of  defence  by  striking  out  paras.  9 and 
10,  and  by  substituting  therefor  the  following: 

“9.  The  Defendants  submit  that  in  so  far  as  the  words  com- 
plained of  are  a report  of  a meeting  of  Local  516  at  which  the 
Plaintiff  was  expelled,  the  said  Report  was  made  in  good  faith 
and  without  malice. 

“10.  The  Defendants  submit  that  in  so  far  as  the  words 
complained  of  consist  of  expressions  of  opinion  they  are  fair 
comment  made  in  good  faith  and  without  malice  upon  the  said 
facts,  all  of  which  are  matters  of  public  interest.” 

The  original  para.  9 was  a plain  and  simple  plea  of  justifica- 
tion, and  nothing  else.  The  original  para.  10  was,  no  doubt, 
intended  as  what  is  commonly  known  as  the  “rolled-up  plea”, 
raising  the  defence  of  fair  comment:  see  Gatley  on  Libel  and 
Slander,  3rd  ed.  1938,  p.  821.  It  alleged,  first,  that  the  facts 
alleged  were  true,  and,  second,  that  the  comments  were  fair 
comment  upon  the  facts. 
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From  the  subsequent  course  of  the  trial  it  is  plain  that,  in 
making  these  amendments,  the  defendants  were  endeavouring  to 
avoid  any  need  to  prove  that  any  statements  of  fact  complained 
of  were  true.  The  plaintiff  might  well  have  objected  to  these 
amendments:  see  Govenlock  v.  London  Free  Press  Co.  Limited 
(1915),  35  O.L.R,  79,  26  D.L.R.  681.  Plaintiff’s  counsel,  how- 
ever, consented  to  the  amendments. 

In  giving  judgment  the  learned  trial  judge  overruled  the  con- 
tention of  the  defendants  that  Canadian  U.E.  News  was  a “news- 
paper” within  the  meaning  of  The  Libel  and  Slander  Act,  and 
held  that  the  plaintiff  was  not  under  obligation  under  s,  7 of 
that  Act  to  give  notice  to  the  defendants. 

The  learned  trial  judge  also  found,  as  I have  already  said, 
that  the  words  complained  of  are  capable  of  a defamatory  mean- 
ing, and  are  in  fact  defamatory  of  the  plaintiff,  but  he  held  that 
the  occasion  on  which  the  words  complained  of  were  published 
was  one  of  qualified  privilege.  As  the  only  plea  of  privilege  set 
up  in  the  statement  of  defence  is  that  contained  in  para.  4,  it 
must,  I think,  be  taken  that  the  learned  trial  judge  intended  to 
make  a finding  within  that  plea.  I make  this  observation  for 
the  reason  that  the  words  in  which  the  learned  judge’s  finding 
is  expressed  are  not  the  language  of  the  pleading,  and  may  not 
be  capable  of  the  same  meaning  in  all  respects. 

Finally,  the  learned  trial  judge  held  that  the  privilege  had 
not  been  exceeded.  He,  therefore,  dismissed  the  action  with  costs. 

I am  not  disposed  to  differ  from  the  findings  of  the  learned 
trial  judge  in  so  far  as  they  relate  to  the  words  complained  of 
in  para.  5 of  the  statement  of  claim.  Those  words  are  part  of 
the  article  that  describes  the  proceedings  taken  within  the  union 
to  expel  the  plaintiff.  That  was  a matter  of  interest  to  mem- 
bers of  the  union,  upon  which  the  defendants  might  fairly  con- 
sider it  was  their  duty  to  inform  the  members  through  the 
medium  of  their  paper.  The  matters  set  forth  purport  to  be  a 
statement  of  the  facts,  and  while  the  evidence  falls  considerably 
short  of  supporting  the  accuracy  of  the  statements  made  in  it, 
even  in  so  far  as  the  statement  purports  to  set  forth  the  charges 
laid  against  the  plaintiff  and  the  report  of  the  committee  who 
tried  him,  this  want  of  accuracy  is  not  necessarily  to  be  attrib- 
uted to  malice.  I would,  therefore,  affirm  the  judgment  of  the 
learned  trial  judge  in  so  far  as  the  action  concerns  the  words 
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set  forth  in  para.  5 of  the  statement  of  claim,  these  words  being 
an  extract  from  the  published  account  of  the  proceedings  taken 
against  the  plaintiff,  which  ended  in  his  expulsion  from  the 
union. 

The  words  complained  of — and  quoted — in  para.  3 of  the 
statement  of  claim  are,  however,  a very  different  matter.  These 
words  are  contained  in  an  editorial,  of  which  the  defendant  Doug- 
las is  the  author.  It  does  not  relate  to  any  proceedings  taken 
against  the  plaintiff.  The  editorial  is  headed  “Purpose  of  the 
Smear”,  and  relates  to  efforts  to  “crush  and  destroy  the  labor 
movement”.  The  plaintiff  is  not  mentioned  until  the  second  to 
the  last  paragraph,  and  then  no  reference  is  made  to  the  pro- 
ceedings taken  for  his  expulsion.  In  his  evidence  defendant 
Douglas  says  he  was  using  Hebert’s  name  as  an  example  of 
an  unscrupulous  individual.  The  words  objected  to  are  put  for- 
ward as  a description  of  “Reg  Hebert”.  At  the  trial  the  defend- 
ant Douglas  gave  the  following  evidence  in  relation  to  these 
words : 

“Q.  Would  you  say  any  person  who  is  expelled  from  the 
union  is  justifiably  described  as  an  unscrupulous  individual? 
A.  Not  in  the  slightest.  I did  not  say  that. 

“Q.  Well,  I think  you  told  me  that  this  article  did  not  imply 
that  Reg  Hebert  was  a willing  tool  for  the  bosses  within  labour’s 
ranks?  A.  That  wording  is  not  meant  to  be  taken  with  that 
particular  meaning. 

“Q.  Just  a moment — is  it  intended  to  convey  the  impres- 
sion that  Reg  Hebert  is  an  unscrupulous  individual?  A.  Defi- 
nitely, that  is  intended.” 

It  would  not  seem  to  make  much  difference  whether  the 
words  complained  of  are  intended  as  a direct  assertion  that 
Hebert  would  be  willing  to  act  as  a willing  tool  for  the  boss,  or 
whether  it  was  intended  to  say  that  Hebert  was  an  unscrupulous 
individual  of  the  kind  who  would  be  found  to  act  as  a willing 
tool  for  the  boss.  In  any  event  “an  unscrupulous  individual” 
are  defamatory  words,  to  apply  in  their  ordinary  meaning. 

In  no  sense  is  this  statement,  using  the  plaintiff  as  an  example 
of  “an  unscrupulous  individual”,  within  the  qualified  privilege 
pleaded.  These  words  were  not  written  for  the  purpose  of  in- 
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forming  members  of  the  union  of  the  activities  of  the  plaintiff 
as  a member  of  the  union.  There  was  no  information  whatever 
given  in  the  editorial  about  the  activities  of  Hebert.  Nor  was 
he  any  longer  a member  of  the  union,  whose  actions  might  be 
of  interest  to  the  members.  Douglas,  as  editor,  had  no  duty  to 
inform  the  members,  in  his  editorials,  of  his  opinions  of  the 
character  of  anybody,  member  or  non-member,  and  in  any  event, 
no  such  duty  is  set  up  in  the  plea  of  privilege. 

The  learned  trial  judge  did  not  consider  the  defence  of  fair 
comment,  thinking  that  it  was  unnecessary,  having  found  for  the 
defendants  on  the  plea  of  qualified  privilege.  With  respect,  I 
am  of  the  opinion  that  in  so  far  as  the  editorial  was  concerned, 
qualified  privilege  afforded  no  defence.  It  is  plainly  comment, 
and  there  is  no  privilege  to  one  person  rather  than  another  to 
make  comments.  Everyone  has  the  right  to  comment  so  long 
as  his  comments  are  fair. 

The  difficulty  with  the  defence  of  fair  comment  in  this  case 
is  that  no  facts  were  pleaded  as  forming  the  subject  of  comment, 
and  none  were  proved.  Yet  that  is  the  first  essential  in  estab- 
lishing a plea  of  fair  comment:  Gatley,  op.  cit.,  p.  378.  Here, 
the  defendants  escape  liability  for  their  defamatory  statements 
of  fact  on  the  ground  of  privilege,  not  on  a plea  of  justification. 
They  cannot  then,  on  a plea  of  fair  comment,  escape  liability 
for  commenting  upon  these  defamatory  statements  of  fact  as 
if  they  had  been  established  as  true.  “.  . . to  say  that  you  may 
first  libel  a man,  and  then  comment  upon  him,  is  obviously 
absurd”:  per  Cockburn  C.J.  in  Beg.  v.  Cardeyi  (1879),  5 Q.B.D. 
1 at  8;  Davis  d Sons  v.  Shepstone  (1886),  11  App.  Cas.  187. 
Further,  it  cannot  be  said  that  the  comment  in  the  editorial 
relating  to  Hebert  is  a comment  on  a matter  of  public  interest. 

I am,  therefore,  forced  to  the  conclusion  that  as  to  the  words 
relating  to  the  plaintiff  complained  of  in  para.  3 of  the  state- 
ment of  claim,  no  defence  has  been  made  out.  The  judgment 
dismissing  the  plaintiff’s  action  must,  therefore,  be  set  aside,  and 
there  must  be  judgment  for  the  plaintiff  on  that  complaint.  It  is 
not,  however,  a case  for  large  damages.  In  my  opinion  $25  is 
an  adequate  sum.  I would  award  the  plaintiff  judgment  for  that 
amount,  with  costs  of  appeal  fixed  at  $100  and  taxable  disburse- 
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merits  and  with  costs  of  action  fixed  at  $300  and  taxable  dis- 
bursements. 

’ Appeal  allowed  in  part. 

Solicitors  for  the  plaintiffs  appellant:  Camerons  Weldons 

Breivin  &,  McCallums  Toronto, 

Solicitors  for  the  defendants s respondents:  Kimher  <&  Duhins 
Toronto, 


[COURT  OF  APPEAL.] 


Brown  and  Brown  v.  British-Israel- World  Federation  (Canada) 

Incorporated  et  al. 


Negligence  — Dangerous  Premises  — Invitor  Having  Use  of  Part  of 

Premises  for  Single  Occasion  — Dangerous  Condition  of  Staircase 

Used  for  Access  to  this  and  other  Parts  of  Premises — Possibility  of 

Discovery  by  Reasonable  Inspection. 

A person  who,  having  a right  to  do  so,  invites  other  persons  to  use 
part  of  a building  owned  by  another  person  is  under  a duty  as  invitor 
to  see  that  the  ingress  and  egress  of  the  invitees  can  be  accomplished 
in  safety,  and  will  be  liable  in  damages  if  an  invitee  is  injured  because 
of  the  dangerous  condition  of  a staircase  constituting  the  only  means 
of  access  to  the  part  of  the  premises  to  which  the  invitation  relates, 
even  if  the  staircase  is  also  used  by  the  owner  of  the  building  for 
access  to  parts  of  the  building  retained  for  his  own  use,  and  even  if 
the  invitor  had  the  use  of  the  premises  only  for  a single  evening, 
provided  the  defect  was  one  that  could  have  been  discovered  by  a 
reasonable  examination.  Macdonald  v.  The  Town  of  Goderich,  et  al., 
[1949]  O.R.  619;  Great  Lakes  Steamship  Co.  v.  Maple  Leaf  Milling  Co. 
Limited  (1922),  52  O.L.R.  222  (reversed  41  T.L.R.  21);  The  Bearn, 
[1906]  P.  48,  applied;  other  authorities  reviewed. 

An  appeal  by  the  defendant  British-Israel- World  Federation 
(Canada)  Incorporated  from  the  judgment  of  Miller  Co.  Ct.  J., 
of  the  County  Court  of  the  United  Counties  of  Northumberland 
and  Durham,  infra. 

27th  and  28th  June  1950.  The  action  was  tried  by  Miller 
Co.  Ct.  J.  without  a jury  at  Cobourg. 

J.  C.  M.  German,  K.C.,  for  the  plaintiffs. 

J.  C.  MacCorkindale,  for  the  defendant  British-Israel-World 
Federation  (Canada)  Incorporated. 

A.  R.  Willmott,  K.C.,  for  the  defendant  Stover. 

H.  R.  Deyman,  K.C.,  for  the  other  defendants. 

6th  September  1950.  Miller  Co.  Ct.  J.: — The  plaintiffs  are 
husband  and  wife.  On  the  evening  of  1st  December  1948  they 
attended  a meeting  addressed  by  a speaker  from  the  defendant 
British-Israel-World  Federation  (Canada)  Incorporated  in  a room 
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occupied  by  Northumberland  Fish  and  Game  Club  (of  which  the 
defendants  Arnott,  Fisher,  Ball,  Mitchell,  Warren,  Kelley  and 
Beatty  were  officers  and  directors)  and  owned  by  the  defendant 
Stover.  On  leaving  the  meeting  the  female  plaintiff  was  injured, 
in  a fall  caused  by  the  giving  way  of  the  steps  of  the  stairs  lead- 
ing to  the  room  in  question,  and  this  action  is  brought  for 
damages  suffered  by  reason  of  those  injuries. 

The  defendant  Stover  owns  a building  on  the  east  side  of 
Division  Street  in  the  town  of  Cobourg,  the  ground  floor  of 
which  is  occupied  by  three  stores,  one  of  which  is  conducted  by 
the  defendant  Stover  himself.  In  1946  the  defendant  Stover 
permitted  the  Northumberland  Fish  and  Game  Club,  which  is 
unincorporated,  to  use  the  second  floor,  being  the  first  floor 
above  the  ground,  of  the  said  building  as  club-rooms.  He  charged 
no  rent  for  the  use  of  the  premises  and  under  the  arrangement 
the  Club  were  to  fix  up  the  premises  to  suit  themselves.  The 
defendant  Stover  reserved  to  himself  for  storage  in  connection 
with  his  store  business  one  room  on  the  second  floor.  The  second 
floor  was  approached,  and  could  only  be  approached,  by  a stair- 
way which  ran  up  the  east  side  of  the  building.  Pursuant  to  the 
arrangement  between  the  defendant  Stover  and  the  Fish  and 
Game  Club  the  members  of  the  Club  erected  a partition,  which 
did  not  go  to  the  ceiling,  dividing  the  part  of  the  premises 
allotted  to  them  into  two  rooms,  one  of  which  was  used  by  its 
members  as  a shooting  gallery  and  the  other  as  a room  for 
holding  their  meetings.  The  key  of  the  part  of  the  premises 
allotted  to  the  Fish  and  Game  Club  was  given  to  the  officers  of 
the  Club  and  the  defendant  Stover  had  not  access  thereto  save 
in  so  far  as  he  himself  happened  to  be  a member  of  the  Club. 
Both  the  defendant  Stover,  in  going  to  his  storage  room,  and 
the  members  of  the  Fish  and  Game  Club  used  the  stairway  in 
question.  The  Fish  and  Game  Club  gave  a coat  of  paint  to  the 
stairway,  but  otherwise  did  nothing  to  it.  In  1947  the  Fish 
and  Game  Club  paid  the  defendant  Stover  $50,  not  as  rent  but 
because  they  happened  to  be  in  funds  and,  as  the  defendant 
Stover  paid  the  entire  taxes  and  premiums  for  insurance  on  the 
building,  they  though  it  fair  to  show  their  appreciation  to  him 
by  so  doing.  They  were  under  no  obligation  to  make  the  pay- 
ment and  have  made  no  payments  since. 
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From  time  to  time  the  Fish  and  Game  Club  permitted  other 
organizations  to  use  their  club-room  for  meetings,  as  for  in- 
stance sports  clubs,  the  local  Chamber  of  Commerce  and  on  two 
occasions  the  Pentecostal  Church.  No  rent  or  other  fee  was 
ever  charged  by  them.  The  Pentecostal  Church  gave  them  $5 
which  the  Club  accepted  but  in  turn  gave  to  the  funds  of  a 
recreation  centre  then  about  to  be  built  in  Cobourg. 

The  defendant  Stover  knew  that  the  Fish  and  Game  Club 
permitted  such  use  of  the  premises  and  raised  no  objection.  In 
evidence  he  stated  that  he  had  no  objection  to  the  Club  using 
the  premises  for  any  purpose  so  long  as  they  did  not  make  a 
commercial  enterprise  of  it. 

Some  time  before  the  1st  December  1948  one  Austin,  a 
merchant  in  Cobourg,  asked  an  officer  of  the  Fish  and  Game 
Club  for  the  use  of  the  premises  on  that  date  for  a British- 
Israel  meeting,  and,  after  making  inquiries  as  to  whether  the 
room  would  be  otherwise  in  use,  the  officer  gave  the  required 
permission.  No  arrangement  was  made  for  payment  for  the 
use  of  the  premises  and  no  such  payment  was  expected,  but  the 
day  after  the  meeting  Mr.  Austin  gave  the  Club  $2  which  he 
termed  a donation  and  which  he  said  was  to  cover  heating  ex- 
pense. The  defendant  Fisher,  as  treasurer  of  the  Club,  gave 
Mr.  Austin  a receipt  (ex.  11)  for  the  $2,  in  which  it  was  indi- 
cated that  the  payment  was  a donation. 

Austin  also  caused  to  be  published  in  the  issue  of  the  Cobourg 
Sentinel  Star  of  25th  November  1948  a notice  of  the  proposed 
meeting  (ex.  10),  which  notice  is  as  follows: 

“British-Israel- World  Federation  (Canada)  Public  Meeting, 
Game  and  Fisheries  Hall^ — Cobourg  Wednesday,  December  1st, 
at  8 P.M.  Speaker:  Mr.  Joseph  G.  Sproule.  Subject:  ‘Arma- 
geddon in  the  Offing.’  All  Welcome.  Offering.” 

For  the  insertion  of  the  notice  Austin  paid  50  cents,  he  says, 
from  his  own  pocket. 

The  defendant  British-Israel- World-Federation  (Canada)  In- 
corporated has  a Dominion  charter.  It  has  no  organized  branch 
in  Cobourg.  A few  people  in  that  town  are  interested  in  the 
teachings  of  the  British-Israel  corporation  but  they  have  no 
organization  of  any  kind.  The  meeting  in  question  was  arranged 
in  the  following  circumstances:  One  Joseph  G.  Sproule  is  the 
j field  secretary  of  the  corporation  in  Toronto,  and  he  stated  in 
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his  evidence  that  this  type  of  meeting  was  arranged  through 
him  with  the  consent  of  the  headquarters  of  the  corporation. 
He  proposed  to  make  a speaking  tour  in  this  part  of  the  country 
and  wrote  to  one  Mrs.  Seymour  Taylor,  of  Cobourg,  who  ap- 
parently had  no  official  standing  in  the  corporation  but  was 
interested  in  the  movement,  asking  her  if  it  would  be  possible 
for  those  interested  in  Cobourg  to  arrange  a meeting  within  a 
stated  period  of  several  days.  The  corporation  directly  made  no 
arrangements  for  the  meeting  or  for  the  advertising  of  it,  but 
the  local  interested  people  took  advantage  of  his  suggestion  and 
he  stated  that  they  had  express  or  implied  authority  to  advertise 
the  meeting  under  the  name  of  the  British-Israel- World  Federa- 
tion. On  Mr.  Sproule’s  examination  for  discovery  he  was  asked 
with  respect  to  the  arrangements  for  the  meeting:  '‘And  did 
they  make  them  at  your  request?”  He  replied:  “Yes.  I com- 
municated with  these  parties  and  asked  them  to  make  the 
arrangements  and  then  I was  advised  when  it  was  to  be.”  In 
his  evidence  he  stated  that  that  answer  was  correct.  He  also 
stated  in  his  evidence  that  the  answer  given  by  him  on  his 
examination  for  discovery  to  question  31,  “Oh  yes,  we  advertise 
the  meetings  and  there  are  no  restrictions”,  was  correct. 

Mr.  Sproule  called  the  meeting  to  order  and  presided  at  it 
and  he  addressed  the  meeting.  No  admission  fee  was  charged 
but  a collection  was  taken,  the  proceeds  of  which,  amounting  to 
$7.35,  were  given  to  Mr.  Sproule.  The  plaintiffs  attended  the 
meeting  as  a result  of  seeing  the  notice  in  the  paper,  but  received 
no  other  notification  of  it.  The  male  plaintiff  contributed  $1  to 
the  collection,  the  female  plaintiff  nothing.  They  had  attended 
two  or  three  other  similar  British-Israel  meetings  in  Cobourg 
but  none  in  the  premises  in  question,  although  one  other  such 
meeting  had  previously  been  held  in  these  club-rooms.  They 
had  no  connection  with  the  British-Israel  movement  in  any  way. 

At  the  conclusion  of  the  meeting  the  plaintiffs  left  the  room 
and  proceeded  down  the  stairway,  the  female  plaintiff  holding 
her  husband’s  arm.  When  they  were  on  the  fourth  step  from 
the  top  the  step  gave  way;  it  did  not  break  but  came  right  out 
of  position  and  fell  down  through  the  hole  thus  created.  Both 
of  the  plaintiffs  went  through  the  hole,  Mrs.  Brown  as  far  as  her 
arm-pits  where  she  sustained  herself  by  her  arms  until  help 
came.  She  received  bruises  across  her  back  and  under  her  arms 
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and  sprained  her  left  ankle.  She  claims  from  all  of  the  de- 
fendants damages  in  respect  of  those  injuries  and  her  husband 
claims  for  the  expense  to  which  he  was  put  by  reason  of  them. 

It  is  necessary  to  give  some  consideration  to  the  construc- 
tion of  the  stairway  and  to  the  defect  that  existed  therein.  It 
was  on  the  east  side  and  outside  of  the  building.  It  was  covered 
over,  its  westerly  wall  being  the  easterly  wall  of  the  building. 
The  remainder  of  the  enclosure  was  of  frame  construction.  On 
either  side  of  the  steps  was  a stringer  or  side  piece,  12  inches 
wide  by  3 inches  thick,  and  the  treads  of  the  steps  and  the  risers 
were  set  in  notches  cut  into  the  stringers  to  a depth  of  five- 
eighths  or  three-quarters  of  an  inch.  The  immediate  cause  of 
the  accident  was  that,  when  the  plaintiffs  stepped  on  it,  the  tread 
in  question,  without  breaking,  pulled  out  of  the  notches  in  the 
stringers.  It  is  clear  on  the  evidence  that  the  tread  was  so 
permitted  to  pull  out  by  reason  of  the  fact  that  the  easterly 
stringer  had  spread  or  warped.  The  wood  in  both  the  tread 
and  the  stringers  appears  to  have  been  sound.  After  the  acci- 
dent the  stairway  was  repaired  by  connecting  the  outer  or 
easterly  stringer  to  the  wall  of  the  building  by  bolts  so  as  to 
hold  it  in  place.  Thomas  Wilson,  a carpenter  who  examined  the 
stairs  the  day  following  the  accident  and  whose  employee,  Alex 
Fettes,  repaired  them,  both  of  whom  were  called  as  witnesses 
by  the  defendant  Stover,  said  that  he  didn’t  think  one  would  see 
the  defect  “unless  looking  for  something  special”.  He  said  that 
he  had  had  the  same  thing  happen  to  three  other  sets  of  steps; 
that  it  was  liable  to  happen  if  the  steps  were  not  properly 
nailed;  that  the  proper  way  was  to  put  in  wedges  and  nails, 
and  that  he  could  not  tell  whether  that  had  been  done  in  this 
case  or  not.  Wilson,  and  one  of  the  other  witnesses  agreed  with 
him,  said  that  the  pulling  away  of  the  stringer  would  take 
weeks  or  months.  Wilson,  Fettes  and  Steel,  a carpenter  called 
on  behalf  of  the  defendant  British-Israel,  expressed  the  opinion 
that  you  could  not  see  from  underneath  the  stairs  that  the  treads 
had  pulled  out.  Wilson  and  Fettes  said  you  could  not  see  because 
of  the  wedges;  Steel  because  the  riser  came  back  of  the  tread. 
None  of  the  witnesses  indicated  that  he  had  examined  particu- 
larly with  a view  to  ascertaining  if  one  could  see  that  the  treads 
had  pulled  out  or,  more  correctly,  that  the  stringer  had  pulled 
back.  Broten,  a carpenter  called  on  behalf  of  the  plaintiffs. 


814 


Ontario  Reports. 


[1950] 


said  that  even  after  the  steps  were  repaired  not  only  could  one 
see  the  spaces  at  the  end  of  the  treads  but  he  had  placed  his 
ruler  in  the  spaces  at  the  end  of  several  of  them.  Fettes  doubted 
if  one  could  see  from  above  that  the  tread  was  partly  out  of  the 
notch  in  the  stringer  because  dirt  gets  in.  Steel,  however,  said 
that  one  could  see  it  on  the  top  of  the  tread  if  the  stringer  had 
pulled  back  as  much  as  one  quarter  or  one  sixteenth  of  an  inch. 
I am  of  the  opinion,  and  find,  that  an  examination  of  the  stairs, 
either  from  above  or  beneath,  directed  to  ascertaining  whether 
or  not  they  were  safe,  would  have  disclosed  that  the  stringer 
had  spread  and  that  the  stairs  were  in  a dangerous  condition. 
I also  find  that  the  defect  was  not  such  that  one  using  the  stairs 
in  the  ordinary  way  would  see  that  there  was  anything  wrong 
with  them.  There  has  been  no  suggestion  that  there  was  any 
negligence  on  the  part  of  the  plaintiffs  in  not  discovering  the 
defect. 

As  to  all  of  the  defendants  save  the  British-Israel  corpora- 
tion, learned  counsel  for  the  plaintiff  puts  his  case  on  no  higher 
basis  than  that  the  relationship  between  the  defendant  Stover 
and  the  plaintiffs  and  between  the  officers  of  the  Fish  and  Game 
Club  and  the  plaintiffs  was  that  of  licensor  and  licensee.  In 
that  I think  his  position  is  correct.  Clearly  the  plaintiffs  were 
not  trespassers,  neither  were  they  invitees  of  these  defendants. 
These  defendants  did  not  ask  them  to  come  to  the  premises  in 
question  and  had  no  interest  whatever  in  their  being  there. 

“The  duty  of  an  occupier  to  warn  a licensee  of  concealed 
danger  is  limited  to  concealed  danger  actually  known  to  the 
occupier”:  Salmond’s  Law  of  Torts,  10th  ed.  1945,  p.  483. 

There  has  been  much  discussion  in  the  past  as  to  whether 
or  not  the  duty  to  a licensee  extends  to  concealed  dangers  not 
actually  known  to  the  occupier  but  of  which  he  ought  to  have 
known.  It  has  been  settled  that  the  duty  does  not  extend  to 
dangers  not  actually  known  to  the  occupier,  as  far  as  this  Court 
is  concerned,  by  decisions  of  the  Court  of  Appeal  in  England: 
Ellis  V.  Fulham  Borough  Council,  [1938]  1 K.B.  212,  [1937]  3 
All  E.R.  454,  and  Sutton  v.  Bootle  Corporation,  [1947]  K.B.  359, 
[1947]  1 All  E.R.  92. 

In  23  Halsbury’s  Laws  of  England,  2nd  ed.  1936,  p.  610, 
it  is  stated  that  the  duty  to  warn  a licensee  extends  to  a 
danger  “which  is  known,  or  ought  to  be  known,  to  the  occupier”. 


Brown  et  ah  v*  British-IsraeL 


Miller  Co.  Ct.  J. 


815 


but  in  the  1950  (Replacement)  Supplement  it  is  stated:  “In 

text,  the  words  ‘or  ought  to  be  known’  should  be  omitted.” 

In  this  case  none  of  the  defendants  knew  of  the  dangerous 
condition  of  the  stairway  and  the  plaintiffs  have,  therefore,  no 
cause  of  action  as  against  the  defendant  Stover,  or  as  against 
the  defendant  directors  of  the  Fish  and  Game  Club. 

As  to  the  corporate  defendant  other  considerations  arise. 

It  was  argued  on  its  behalf  that  the  meeting  in  question 
and  the  invitation  to  attend  it  were  not  those  of  the  corporation, 
but  of  local  individuals  who  were  interested  in  such  a meeting, 
and  that  the  only  part  played  by  the  corporation  was  to  furnish 
a speaker  for  a meeting  organized  and  arranged  by  local  individ- 
uals. I do  not  think  this  position  is  supported  by  the  facts 
as  I have  found  them.  It  is  not  necessary  for  me  to  determine 
whether  the  local  people  who  actually  made  the  arrangements 
for  the  meeting  were  agents  of  the  corporation,  or  whether  it 
was  a joint  venture  of  the  corporation  and  local  individuals. 
Whichever  was  the  case  I find  that  the  corporation  was  a party 
to  the  meeting  and  to  the  invitation  and  must  be  charged  with 
such  responsibility  as  that  entails. 

I find  that  the  British-Israel  corporation  was  invitor  and  the 
plaintiffs  invitees. 

“An  invitee  [as  opposed  to  a licensee]  is  a person  who  enters 
on  the  premises  b^^  the  permission  of  the  occupier  granted  in 
a matter  in  which  the  occupier  has  himself  some  pecuniary  or 
material  interest.  He  is  a person  who  receives  permission  from 
the  occupier  as  a matter  of  business  and  not  as  a matter  of 
grace.  An  invitation  is  a request  to  enter  for  the  purpose  of 
the  occupier;  a license  is  a permission  to  enter  for  the  purpose 
of  the  entrant  himself.  The  invitor  says:  T ask  you  to  enter 

upon  my  business.’  The  licensor  says:  T permit  you  to  enter 

on  your  own  business’  ”:  Salmond,  op.  cit.,  p.  476. 

In  this  case  the  plaintiffs  were  interested  in  that  they  wanted 
to  hear  the  lecture,  but  the  corporation  was  interested  in  that 
it  wanted  to  spread  its  doctrine,  and  had,  although  it  may  have 
been  very  secondary,  a pecuniary  or  material  interest,  in  that 
a collection  was  taken,  the  proceeds  of  which  it  received.  It  is 
true  that  the  collection  was  a voluntary  one,  but  the  greater  the 
number  of  people  who  accepted  the  invitation  the  greater  it 
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might  anticipate  the  collection  to  be.  It  had,  therefore,  a pecu- 
niary or  material  interest  in  the  attendance  of  the  Browns. 

It  was  further  argued  on  behalf  of  the  defendant  corporation 
that  if  it  was  the  occupier  of  the  premises  at  all,  so  as  to  place 
upon  it  any  obligation  with  respect  to  the  condition  of  the  prem- 
ises, its  occupation  was  confined  to  the  actual  room  in  which 
the  meeting  was  held;  that  it  had  no  occupancy  of,  or  control 
over,  the  stairway  which  led  to  that  room.  This  position,  too, 
appears  to  be  untenable. 

In  the  recent  case  of  MacDonald  v.  The  Town  of  Goderich 
et  al,,  [1949]  O.R.  619,  [1949]  3 D.L.R.  788,  the  Court  of  Appeal 
quoted  with  apparent  approval  the  words  of  Wrottesley  J.  in 
Duncan  v.  Cammell  Laird,  Limited  et  al.;  Craven  v.  Same;  Dun- 
can V.  Waites  Dove  Bitumastic,  Limited;  Craven  v.  Same,  171 
L.T.  186,  [1943]  2 All  E.R.  621,  as  follows: 

“.  . . it  has  not  been  possible  to  find  authority  for  the  prop- 
osition that  a person  not  in  control  at  the  moment  of  the  acci- 
dent can  nevertheless  be  said  to  invite  persons  on  to  premises 
. . . Ordinarily,  of  course,  the  invitation  is  extended  by  the 
occupier  of  the  property,  whether  fixed  or  movable,  where  the 
damage  is  caused.  But  is  this  essential?  It  seems  to  me  that 
the  importance  of  establishing  that  the  defendant  who  invites 
is  the  occupier  of  the  premises  lies  in  the  fact  that  with  occupa- 
tion goes  control.  The  importance  of  control  is  that  it  affords 
the  opportunity  to  know  that  the  plaintiff  is  coming  on  to  the 
premises,  to  know  the  premises,  and  to  become  aware  of  dan- 
gers whether  concealed  or  not,  and  to  remedy  them,  or  at  least 
to  warn  those  that  are  invited  on  to  the  premises.” 

After  citing,  and  quoting  from  some  of,  the  judgments  in 
Great  Lakes  Steamship  Co.  v.  Maple  Leaf  Milling  Co.  Limited, 
52  O.L.R.  222,  [1923]  3 D.L.R.  308  (reversed  41  T.L.R.  21, 
[1924]  4 D.L.R.  421);  The  Moorcock  (1889),  14  P.D.  64;  The 
Bearn,  [1906]  P.  48,  75  L.J.P.  9,  and  Drinkwalter  v.  Morand, 
64  O.L.R.  124,  [1929]  4 D.L.R.  421,  the  judgment  of  the  Court 
of  Appeal  continues  at  p.  634  of  the  report : 

“It  is  to  be  observed  that  in  The  Moorcock,  The  Bearn,  and 
the  Great  Lakes  Steamship  Go.  case,  supra,  the  invitor  had  the 
right  to  issue  an  invitation  to  those  having  business  with  the 
invitor  to  come  upon  the  premises  of  another  as  to  which  prem- 
ises the  invitor  had  no  authority,  control  or  right  of  possession, 
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and  that  these  cases  decided  that  in  such  circumstances  the 
invitor  bears  the  obligation  either  to  take  reasonable  care  that 
the  premises  of  that  other  are  safe  or  to  warn  the  invitee  that 
the  invitor  has  not  done  so.  Presumably  the  invitor  is  excused 
from  warning  against  a specific  danger  in  the  premises  of 
another  by  reason  of  the  fact  that,  lacking  authority  or  control 
over  or  right  of  possession  to  those  premises,  he  may  be  unable 
to  ascertain,  even  by  the  exercise  of  reasonable  care,  whether 
or  not  any  danger  therein  exists.” 

In  the  MacDonald  case  the  question  was  as  to  the  responsi- 
bility of  certain  of  the  defendants  for  a concealed  danger  on  the 
premises  to  which  the  plaintiff  was  invited.  In  the  first  three 
of  the  cases  cited  by  the  Court,  however,  the  question  was  as 
to  the  responsibility  of  the  defendant  for  a concealed  danger  on 
premises  of  a third  party,  over  which  premises  the  invitee  had 
to  pass  in  reaching  the  premises  of,  or  in  accepting  the  invita- 
tion of,  the  invitor.  The  extent  of  the  responsibility  on  such  an 
invitor  may  be  illustrated  by  the  facts  in  the  Great  Lakes  Steam- 
ship Co.  case.  There  an  elevator  company,  which  owned  a wharf 
on  a Government  harbour,  agreed  with  the  owners  of  a vessel 
to  have  it  placed  at  the  wharf  for  the  discharge  of  its  cargo. 
Unknown  to  the  company  and  the  harbour  authorities,  a large 
anchor  had  fallen  upon  the  harbour  floor,  by  reason  of  which 
serious  damage  was  done  the  vessel  and  cargo.  At  pp.  223-4 
of  the  report  (52  O.L.R.  222)  Middleton  J.  said: 

'T  am  free  to  admit  that  at  the  hearing  I was  impressed  with 
the  view  that  the  wharfinger,  having  no  authority  over  or  duty 
with  respect  to  the  harbour,  would  not  be  liable  for  an  accident 
resulting  from  something  over  which  he  had  no  control  and  of 
which  he  had  no  knowledge;  but  the  law  seems  to  have  been 
determined  otherwise  .... 

'‘Here  the  elevator  company  took  no  steps  to  investigate  the 
condition  of  the  berth,  relying  entirely  upon  the  harbour  officials 
and  having  no  reason  to  suppose  that  any  such  obstruction  as 
that  which  was  found  to  exist  had  been  placed  in  a berth  which 
was,  apart  from  that  obstruction,  perfectly  safe.” 

In  the  case  at  bar  the  corporate  defendant  invited  the  plain- 
tiffs to  attend  a meeting  in  the  room  in  question  and  it  was 
impossible  for  them  to  attend  without  using  the  stairway.  Apply- 
ing the  law  as  I take  it  to  be  from  the  MacDonald  case  and  the 
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cases  there  cited,  I find  that  the  defendant  British-Israel- World 
Federation  (Canada)  Incorporated  was  in  sufficient  occupation, 
possession  and  control  of  the  premises,  including  the  stairway, 
to  have  the  legal  right,  which  it  exercised,  of  inviting  the  plain- 
tiffs thereon,  and  that  upon  it  was  imposed  a corresponding  duty 
to  the  plaintiffs  to  take  reasonable  care  to  see  that  the  premises 
and  stairway  were  safe  or  to  warn  the  plaintiffs  of  the  existing 
danger  which  reasonable  care  on  its  part  would  have  disclosed 
to  it.  It  is  clear  from  the  Great  Lakes  Steamship  Co.,  Moorcock 
and  Bearn  cases  that  this  defendant  was  not  entitled  to  assume 
that,  because  the  stairs  were  being  used  by  the  defendant  Stover 
and  the  members  of  the  Fish  and  Game  Club,  they  were  free 
from  danger,  or  to  rely  on  any  duty  that  its  co-defendants  may 
have  had  in  respect  of  the  stairs. 

The  plaintiffs  had  not  been  on  these  premises  before.  They 
attended  at  the  invitation  of  the  defendant  corporation  and  they 
had  a right  to  rely  on  the  representation,  implied  in  the  invita- 
tion, that  their  invitor  had  taken  reasonable  precautions  to  ascer- 
tain that  the  premises  to  which  it  had  invited  the  public  were 
safe  and  could  be  safely  entered.  This  defendant  took  no  such 
precautions.  Neither  did  it  warn  the  plaintiffs  that  it  had  not 
done  so.  There  is  no  evidence  as  to  whether  this  defendant  had 
or  had  not  access  to  the  area  beneath  the  stairs,  but  I have 
found  that  an  examination  made  from  above,  in  the  area  to 
which  this  defendant  had  access  in  going  to  the  club-room,  would 
have  disclosed  the  danger.  It  appears  from  the  concluding  words 
of  Sir  Gorell  Barnes’s  judgment  in  The  Bearn,  as  reported  in 
75  L.J.P.  9 at  17,  that  liability  would  attach  if  such  an  examina- 
tion might  have  disclosed  the  danger. 

I find  that  the  defendant  corporation  must  be  held  liable  to 
the  plaintiffs  for  the  damages  which  they  have  suffered. 

[His  Honour  proceeded  to  an  assessment  of  damages,  con- 
cluding his  reasons  as  follows : ] 

In  the  result  the  action  is  dismissed  as  against  the  defend- 
ants Stover,  Arnott,  Fisher,  Ball,  Mitchell,  Warren,  Kelley  and 
Beatty,  with  costs.  The  male  plaintiff  will  have  judgment  against 
the  defendant  British-Israel-World  Federation  (Canada)  Incor- 
porated for  $125.50,  and  the  female  plaintiff  for  $800,  both  with 
costs. 
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6th  November  1950.  The  appeal  was  heard  by  Roach^ 
Bowlby  and  Mackay  JJ.A. 

J.  C.  MacCorkindale,  for  the  appellant:  The  questions  on 

this  appeal  are  largely  two  questions  of  fact:  Was  the  defect 

in  the  staircase  of  such  a nature  that  a reasonable  person,  mak- 
ing a reasonable  inspection,  would  have  seen  it?  Was  the  appel- 
lant in  sufficient  control  of  the  premises  to  warrant  the  finding 
^ that  it  was  in  law  an  invitor,  at  least  qua  the  staircase? 

The  defect  was  so  concealed  that  a reasonable  examination 
would  not  have  revealed  it.  It  could  not  have  been  seen  unless 
the  stairs  had  been  partially  disassembled.  An  organization  that 
merely  supplies  a speaker  for  a meeting  locally  arranged  is  not 
required  to  dismantle  a stairway  over  which  someone  else  has 
control,  to  see  that  it  is  safe.  It  is  required  only  to  make  a 
reasonable  inspection.  There  must  be  some  negligence  disclosed 
on  our  part  before  we  can  be  held  liable;  we  are  clearly  not  liable 
as  an  insurer. 

The  only  person  liable  for  the  plaintiffs’  damages  is  the  owner 
of  the  building,  who  had  control  of  the  stairway.  There  was  a 
duty  on  him  to  inspect.  There  can  be  no  greater  responsibility 
on  us,  in  the  circumstances,  than  one  to  guard  against  any 
obvious  defects.  [Mackay  J.A.  : The  law  is  that  it  is  the  occupier 
and  not  the  proprietor  who  is  liable.] 

To  be  liable,  a person  must  have  possession  for  a sufficient 
length  of  time  to  have  an  opportunity  to  discover  defects,  as  was 
the  case  in  MacDonald  v.  The  Toivn  of  Goderich  et  al.,  [1949] 
O.R.  619,  [1949]  3 D.L.R.  788.  We  were  not  in  sufficient  occu- 
pation to  be  held  to  be  an  invitor.  [Roach  J.A. : The  plaintiffs 
were  clearly  invitees,  so  there  must  be  some  invitor.] 

The  damages  are  excessive  in  the  circumstances. 

T.  N.  Phelan,  K.C.,  for  the  plaintiffs,  respondents:  When  a 

person  invites  others  to  premises  of  which  he  is  not  the  owner 
he  warrants  their  safety:  MacDonald  v.  The  Town  of  Goderich 
et  al.,  supra;  Drinkwalter  v.  Morand,  64  O.L.R.  124,  [1929]  4 
D.L.R.  421. 

The  duty  of  an  invitor  is  to  see  that  the  premises  are  reason- 
ably safe,  and  that  duty  was  not  discharged  by  the  appellants. 
An  invitor’s  duty  has  been  placed  very  near  to  that  of  an  in- 
surer: Horton  v.  London  Graving  Dock  Co.  Ld.,  [1950]  1 K.B. 
421. 
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There  were  three  points  of  view  from  which  a person  look- 
ing at  these  stairs  could  have  seen  that  something  was  wrong. 

[The  Court  intimated  that  it  did  not  wish  to  hear  counsel 
for  the  respondents  on  the  question  whether  the  appellant  was 
an  invitor,  or  as  to  the  quantum  of  damages.] 

J.  C.  MacCorJcindale^  in  reply. 

At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by 

Roach  J.A.  (orally) : — ^We  are  all  of  the  opinion  that  this 
appeal  fails,  and  it  will  be  dismissed.  There  is  no  escape  from 
this,  that  the  appellant  was  an  invitor  and  that  the  plaintiffs 
were  invitees.  The  duty  owing  by  the  invitor-appellant  to  the 
invitee-respondents  is  plain.  The  trial  judge  has  found  that  an 
examination  of  the  stairs  from  either  above  or  beneath  would 
have  disclosed  that  the  stringer  had  spread  and  that  the  stairs 
were  in  a dangerous  condition.  There  was  a duty  on  the  appel- 
lant to  see  that  the  ingress  and  egress  of  those  whom  it  invited 
to  attend  the  meeting  could  be  accomplished  in  safety.  The 
argument  that  was  advanced  in  regard  to  the  time  available  to 
the  appellant  to  make  an  inspection  would,  I suggest,  create  new 
law,  if  the  extent  of  the  inspection  required  were  to  be  measured 
by  the  term  of  occupation  or  the  intended  or  expected  occupa- 
tion. In  my  opinion  that  is  not  the  law. 

The  trial  judge  was  right.  There  is  evidence  to  support  his 
finding.  The  damages  assessed  were  reasonable.  For  these  rea- 
sons the  appeal  will  be  dismissed,  and  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiffs,  respondents:  J.  C.  M.  German, 
Cobourg. 

Solicitor  for  the  appellant:  J.  C.  MacCorkindale,  Toronto 
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[COURT  OF  APPEAL.] 

Ludolph  and  Ludolph  v*  Palmer  and  Phillips. 

Appeals — Betting  Aside  Jury’s  Verdict — Perverse”  Finding — When  New 
Trial  not  Ordered — Finding  Contrary  to  Evidence — Finding  not 
Amounting  to  Negligence  in  Law. 

Although  the  Court  is  loath  to  interfere  with  a jury’s  finding  of  fact, 
particularly  in  a case  of  a collision  between  motor  vehicles,  a verdict 
wall  be  set  aside  if  it  is  one  that  no  honest  jury,  acting  judicially,  could 
find,  or  if  it  is  perverse,  in  the  sense  that  it  is  not  only  against  the 
weight  of  evidence  but  altogether  against  the  evidence.  Ordinarily, 
in  the  case  of  a perverse  verdict  the  Court  will  send  the  case  back  for 
another  trial.  Winnipeg  Electric  Company  v.  Geel,  [1932]  A.C.  690 
at  699,  applied.  But  where,  in  addition  to  holding  that  the  verdict  was 
perverse,  the  Court  is  of  the  opinion  that  the  negligence  found  by  the 
jury  does  not  amount  to  negligence  in  law,  different  considerations 
apply  and  there  is  no  necessity  for  a new  trial. 

Motor  Vehicles — Rules  of  the  Road — Right  of  Way — Paramount  Duty 
of  Driver  on  Left — The  Highway  Tro.ffic  Act,  R.S.O.  1937,  c.  288, 
s.  39(1). 

With  constantly  increasing  traffic  on  the  highways  it  becomes  more  and 
more  important  that  the  rules  of  the  road  enacted  by  the  Legislature 
be  observed,  and  probably  the  most  important  of  these  rules  is  that 
governing  the  actions  of  drivers  approaching  intersections.  If  all 
drivers  would  concentrate  on  and  pay  strict  attention  to  vehicles 
approaching,  or  to  the  possibility  of  vehicles  approaching,  from  the 
right,  accidents  at  intersections  would  be  almost  entirely  eliminated. 
It  is  not  negligence  in  law  for  a driver  approaching  an  intersection, 
after  seeing  a vehicle  approaching  on  his  left,  to  continue  at  the  same 
speed  (provided  it  is  not  an  unreasonable  speed),  without  looking 
again  to  his  left  or  blowing  his  horn.  He  is  entitled  to  assume  that 
the  driver  of  the  other  vehicle  will  observe  his  statutory  duty  in 
respect  of  the  right  of  way,  and  is  not  bound  to  anticipate,  or  guard 
against,  a breach  of  that  duty.  Swartz  Bros.  Limited  et  al.  v.  Wills, 
[1935]  S.C.R.  628  at  629;  Canada  Bread  Company  Limited  v.  Grigg, 
[1946]  O.W.N.  337  at  339;  Toronto  Railway  Company  v.  King  et  al., 
[1908]  A.C.  260  at  269,  applied. 

An  appeal  by  the  defendant  Phillips  from  the  judgment  of 
Wells  J.,  entered  on  the  findings  of  a jury. 

3rd  October  1950.  The  appeal  was  heard  by  Roach^  Bowlby 
and  Mackay  JJ.A. 

J.  M.  Hickey,  K.C.,  for  the  defendant  Phillips,  appellant:  No 
jury,  adequately  instructed,  could  honestly  have  minimized  the 
flagrant  neglect  of  Palmer,  and  the  verdict  must  therefore  be 
considered  perverse.  The  case  is  remarkably  similar  to  Smith 
Transport  Limited  v.  Shurtleff,  [1948]  O.W.N.  412  at  415.  The 
only  moving  traffic  here  consisted  of  the  two  cars  and  therefore 
we  owed  no  duty  to  anyone  but  Palmer,  and  as  to  him  we  were 
in  the  dominant  position.  We  were  entitled  to  believe  that  he 
would  yield  the  right  of  way  to  us.  There  is  no  evidence  of  any 
negligence  on  our  part,  and  what  the  jury  finds  against  us  does 
not  amount  to  negligence  in  law. 
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As  to  the  judge’s  charge,  the  whole  matter  went  to  the 
jury  as  an  “open  intersection”  case,  without  any  instructions  as 
to  the  right  of  way,  and  the  judge  did  not  adequately  explain  to 
the  jury  the  necessity  for  putting  down  every  act  of  negligence 
which,  in  their  opinion,  was  proved  by  evidence,  and  that  the 
effect  of  their  not  doing  so  would  be  to  exonerate  the  party 
charged  from  liability  on  grounds  alleged  but  not  included  in 
their  finding. 

The  law  is  that  a man  in  the  servient  position  must  drive  his 
car  in  such  a way  as  to  be  able  to  stop  it  in  order  to  avoid  an 
accident;  there  was  no  nevus  actus  interveniens:  Adam  v.  Camp- 
bell, [1950]  3 D.L.R.  449  at  451;  Curley  et  al.  v.  Ottawa  Electric 
Railway  Company  et  al.,  [1946]  O.W.N.  597  at  598. 

J.  A.  Black,  for  the  defendant  Palmer,  respondent:  The  jury 
was  required  to  find  the  real  cause  of  the  collision  between  the 
Ludolph  and  Phillips  cars.  Speed  was  the  real  crux  of  the  matter 
and  there  is  ample  evidence  to  support  a finding  of  excessive 
speed  which  constituted  continuing  negligence  since  if  the  speed 
had  not  been  so  great  the  Phillips  car  would  not  have  gone  out  of 
control:  Laporte  v.  The  Canadian  Pacific  Railway  Co.,  [1924] 
S.e.R.  278  at  288,  [1924]  4 D.L.R.  110;  The  Metropolitan  Railway 
Company  v.  Wright  (1886),  11  App.  Cas.  152  at  156;  Whittleton 
V.  The  Toronto  Transportation  Commission,  [1938]  O.W.N.  380, 
48  C.R.C.  250,  affirmed  [1939]  3 D.L.R.  721,  50  C.R.T.C.  217; 
Danley  v.  Canadian  Pacific  Railway  Company,  [1940]  S.C.R.  290 
at  296,  [1940]  2 D.L.R.  145,  51  C.R.T.C.  41. 

The  question  of  apportionment  of  fault  is  solely  within  the 
province  of  the  jury:  British  Fame  {Owners)  v.  Maegregor 
{Owners)',  The  Maegregor,  [1943]  A.C.  197  at  201,  [1943]  1 All 
E.R.  33. 

R.  A.  Pringle,  K.C.,  for  the  plaintiffs,  respondents:  The  plain- 
tiffs were  not  guilty  of  any  negligence.  There  was  a duty  on 
Phillips  to  exercise  reasonable  care:  Duncan  v.  Jenks,  [1949] 
O.W.N.  457  at  459. 

J.  M.  Hickey,  K.C.,  in  reply:  On  the  question  of  speed  the  case 
of  Canada  Bread  Company  Limited  v.  Grigg,  [1946]  O.W.N.  337, 
[1946]  2 D.L.R.  374  is  important.  The  duty  of  the  man  in  the 
dominant  position  to  use  reasonable  care  is  considered  in  Bell 
V.  The  King,  [1950]  1 D.L.R.  327  at  330. 


Cur.  adv.  vult. 
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16th  November  1950.  Roach  J.A. : — The  facts  in  this  case 
have  been  sufficiently  stated  by  my  brother  Bovvlby,  and  need  not 
be  repeated  by  me. 

To  what  he  has  said  in  his  reasons,  I desire  to  add  the  follow- 
ing on  my  own  behalf. 

Notwithstanding  the  conflicting  evidence  of  the  defendants  as 
to  their  relative  speeds  and  positions  at  any  given  point  of  time, 
it  is  clear  that  their  respective  vehicles  were  each  approaching 
the  intersection  so  nearly  at  the  same  time  and  at  such  respective 
rates  of  speed  that  if  they  both  proceeded,  each  without  regard 
to  the  other,  a collision  was  likely  to  occur.  The  very  fact  that 
the  collision  occurred  is,  in  the  particular  circumstances  of  this 
case,  proof  of  that  proposition.  The  defendant  Phillips  therefore 
had  the  right  of  way,  and  the  defendant  Palmer  was  under  a 
legal  obligation  to  yield  it  to  him.  The  jury  has  not  stated  in 
terms  that,  in  their  opinion,  Phillips  had  that  right  of  way  and 
Palmer  that  duty,  but  having  regard  to  the  evidence  and  the 
learned  trial  judge’s  charge,  the  jury’s  answer  to  question  2 
must  be  interpreted  as  a finding  of  that  fact.  In  my  opinion  no 
jury  could,  on  the  evidence  in  this  case,  reach  any  other  con- 
clusion. It  may  be  that  the  defendant  Palmer  actually  entered  the 
intersection  a fleeting  instant  before  Phillips  did,  but  that  would 
not  give  the  defendant  Palmer  the  right  of  way.  I had  occasion, 
in  Gibb  et  al.  v.  The  Sandwich^  Windsor  and  Amherstburg  Rail- 
way Company  et  al.,  [1948]  O.R.  453,  [1948]  3 D.L.R.  739,  to 
discuss  the  effect  of  s.  39(1)  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288,  and  to  point  out  that  the  section  provides  for  two 
contingencies,  the  one  where  two  vehicles  approach  an  intersec- 
tion at  the  same  time,  as  in  this  case,  and  the  other  where  they 
do  not  approach  at  the  same  time,  but  enter  at  the  same  time. 

I turn  next  to  the  jury’s  answer  to  question  4.  I have  read 
the  evidence  with  care,  and,  in  my  opinion,  there  was  no  evidence 
that  the  defendant  Phillips  was  approaching  or  traversing  the 
intersection  at — to  use  the  jury’s  language — “a  very  high  rate 
of  speed”  For  that  part  of  the  jury’s  finding,  this  jury  must  have 
gone  outside  of  the  evidence.  The  balance  of  the  jury’s  finding 
in  its  answer  to  that  question,  namely,  that  he  “did  not  at  any 
time  appear  to  exercise  any  care  or  thought  for  the  safety  of 
other  traffic”,  in  my  opinion  is  also  without  any  evidence  to 
support  it.  It  can  relate  only  to  admissions  quite  frankly  made 
by  Phillips  on  his  cross-examination  as  follows : 
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(a)  that  from  the  time  he  first  observed  Palmer  approaching 
on  his  left,  he  did  not  observe  him  again,  if  at  all,  until  the  instant 
of  the  collision; 

(b)  that  he  did  not  slacken  his  speed  after  he  first  observed 
Palmer; 

(c)  that  he  did  not  blow  his  horn. 

In  my  opinion,  Phillips’s  failure  to  do  any  of  these  things  was 
not,  in  the  circumstances  of  this  case,  negligence  in  law.  Once 
it  has  been  established,  as  the  jury  by  its  answer  to  question  2 
has  found  that  it  was  established,  that  Phillips  had  the  right  of 
way,  in  the  short  time  thereeifter  elapsing  while  at  the  rate  of  25 
to  30  miles  per  hour  he  traversed  a distance  which,  on  the  evi- 
dence, would  not  exceed,  at  the  most,  60  feet,  he  was  not  required 
to  look  again  to  see  whether  or  not  Palmer  was  breaching  the 
duty  which  was  owing  to  him.  Even  if  it  can  be  assumed,  which 
I think  it  cannot,  that  a reduction  of  his  speed  might  have  avoided 
the  collision,  there  was  no  duty  on  him  to  reduce  his  speed, 
because  he  had  neither  time  nor  opportunity  to  observe  that 
Palmer  was  breaching  the  duty  which  he  owed  him.  For  the  same 
reason,  there  was  no  duty  on  him  to  blow  his  horn.  He  was  en- 
titled to  assume  that  Palmer,  who  was  in  the  servient  position, 
would  yield  him  the  right  of  way  and  he  was  under  no  obligation 
to  continue  to  focus  his  attention  on  Palmer  while  he  crossed 
the  intersection. 

Because  there  is  no  evidence  to  support  the  jury’s  finding  of 
negligence  as  against  Phillips,  the  action  against  him  must  there- 
fore fail. 

This  appeal  should  therefore  be  allowed  with  costs  and  the 
action,  as  against  Phillips,  dismissed  with  costs  The  plaintiffs, 
however,  should  recover  against  the  defendant  Palmer  the  costs 
as  taxed  against  them  by  the  defendant  Phillips. 

Bowlby  J.A.: — ^This  is  an  appeal  by  the  defendant  Phillips 
from  the  judgment  of  Mr.  Justice  Wells  dated  23rd  February 
1950.  The  action  arose  out  of  a motor  car  collision  and  was 
tried  with  a jury  at  the  city  of  Kingston  on  20th,  21st,  22nd  and 
23rd  February  1950. 

It  is  necessary  in  this  case  to  review  the  facts  in  consider- 
able detail.  A plan  was  prepared  by  Mr.  H.  R.  Lawson,  O.L.S., 
who  gave  evidence  at  the  trial.  The  plan  shows  the  intersection 
of  Queen  Street  and  Bagot  Street  in  the  city  of  Kingston.  Bagot 
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Street  runs  north  and  south  and  Queen  Street  east  and  west. 
Neither  street  is  a through  highway  within  the  meaning  of  The 
Highway  Traffic  Act.  Queen  Street  east  of  the  intersection  is  35 
feet  4 inches  from  curb  to  curb.  Bagot  Street  north  of  the  inter- 
section is  45  feet  6 inches  from  curb  to  curb  and  south  of  the 
intersection  51  feet  1 inch.  At  the  north-east  corner  is  a garage 
j;  known  as  St.  Remy  Motor  Service  Limited  and  the  building 

: extends  to  a point  13  feet  3 inches  from  the  east  curb  of  Bagot 

Street  and  18  feet  2 inches  from  the  north  curb  of  Queen  Street. 

I Upon  the  south-east  corner  is  an  unnamed  stone  building  and 

i immediately  south  and  adjoining  that  building  is  the  LaSalle 

Hotel.  The  north  wall  of  the  LaSalle  Hotel,  according  to  the 
plan,  is  approximately  56  feet  south  of  the  south  curb  of  Queen 
Street.  It  was  agreed  by  counsel  that  there  are  also  buildings  on 
the  north-west  corner  and  on  the  south-west  corner,  but  those 
buildings  are  not  marked  on  the  plan.  The  surveyor  stated  in 
evidence  that  a person  driving  west  on  Queen  Street  would  have 
a view  of  a motor  vehicle  approaching  from  the  north  on  Bagot 
Street,  each  car  being  on  its  proper  side  of  the  road,  when  each 
car  was  approximately  45  to  50  feet  from  the  intersection.  It 
was  agreed  by  defendants  Palmer  and  Phillips  that  each  of  their 
cars  was  on  its  proper  side  of  the  street  as  it  approached  the 
intersection. 

The  plaintiffs,  Americans,  were  sitting  in  their  motor  car 
which  was  parked  diagonally  somewhere  in  front  of  the  LaSalle 
j Hotel  and  there  was  a car  parked  immediately  north  of  and 

I another  one  immediately  south  of  the  plaintiffs'  motor  car.  The 

j defendant  Palmer  drove  his  motor  car  w^est  on  Queen  Street,  and 

the  defendant  Phillips  drove  his  south  on  Bagot  Street.  The  two 

I motor  cars  collided  within  the  four  corners  of  the  intersection 

II  and  Phillips’s  motor  car,  then  out  of  control,  proceeded  on  and 
i struck  the  motor  car  parked  immediately  north  of  the  plain- 
\ tiffs’  motor  car  and  drove  it  into  the  plaintiffs’  motor  car,  causing 

damage  to  the  latter  and  injuring  the  plaintiffs. 

The  plaintiffs  in  their  statement  of  claim  allege  that  they 
: suffered  damages  as  a result  of  the  collision  between  the  defend- 

^ ants’  motor  cars,  and  that  it  is  impossible  for  the  plaintiffs  to 

ascertain  which  of  the  defendants  was  negligent  in  causing  the 
said  collision.  Each  defendant  pleads  that  the  collision  between 
5 the  defendants’  motor  cars  was  caused  by  negligence  on  the 
part  of  the  other  defendant,  and  neither  the  plaintiffs  nor  the 
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defendant  Palmer  allege  negligence  on  the  part  of  the  defend- 
ant Phillips  following  that  collision.  The  action  proceeded  to 
trial  in  that  way  and  it  is  clear  upon  the  evidence  that  there  was 
no  negligence  on  the  part  of  the  defendant  Phillips  following 
the  first  collision.  Phillips  was  thrown  to  the  right  in  his  seat, 
his  motor  car  was  out  of  control  and  in  the  small  space  of  time 
that  intervened  it  is  quite  clear  from  the  evidence  that  he  was 
helpless  to  avoid  the  subsequent  collision. 

The  jury  made  the  following  answers  to  questions  submitted 
to  them  by  the  learned  trial  judge: 

“1.  Was  there  any  fault  or  negligence  on  the  part  of  the 
defendant  Robert  E.  Palmer  that  caused  or  contributed  to  the 
damages  suffered  by  the  plaintiffs?  Answer  ‘yes’  or  ‘no’.  A.  Yes. 

“2.  If  your  answer  to  question  No.  1 is  ‘yes’,  describe  such 
negligence  fully.  A.  Palmer  did  not  take  sufficient  care  in 
approaching  the  intersection,  in  that  he  did  not  observe  oncom- 
ing traffic  soon  enough. 

“3.  Was  there  any  fault  or  negligence  on  the  part  of  the 
defendant  James  Phillips  that  caused  or  contributed  to  the  dam- 
ages suffered  by  the  plaintiffs?  Answer  ‘yes’  or  ‘no’.  A.  Yes. 

“4.  If  your  answer  to  question  No.  3 is  ‘yes’  describe  such 
negligence  fully.  A.  Phillips  approached  the  intersection  at  a 
very  high  rate  of  speed  and  did  not  at  any  time  appear  to 
exercise  any  care  or  thought,  for  the  safety  of  other  traffic. 

“5.  If  you  find  there  was  fault  or  negligence  on  the  part  of 
both  the  defendants  Robert  E.  Palmer  and  James  Phillips,  what 
degree  of  fault  or  negligence  do  you  place  upon  each? 
A.  Palmer  25% 

Phillips  75% 


100%.” 

After  most  careful  study  and  consideration  of  the  evidence 
and  the  able  arguments  of  counsel  I have  come  to  the  following 
conclusions : 

(1)  The  finding  of  the  jury  is  perverse,  which  word  I use 
strictly  in  its  legal  sense  as  hereafter  defined  and  without  imput- 
ing improper  motives  or  wilful  dereliction  of  duty  on  the  part 
of  the  jury. 

(2)  The  answer  to  question  4,  having  regard  to  the  facts 
and  circumstances  of  this  case,  is  not  negligence  in  law. 
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I now  proceed  to  deal  with  the  evidence.  There  were  no  eye- 
witnesses to  the  collision  between  the  defendants’  motor  vehicles 
other  than  the  two  defendants.  The  plaintiffs,  sitting  in  their 
motor  car,  merely  heard  the  collision  and  one  of  them  saw 
Phillips’s  car  approaching  for  a small  fraction  of  a second  before 
the  final  impact.  Each  defendant  was  alone  in  each  motor 
vehicle  and  no  one  else  gave  evidence  in  regard  to  what  occurred 
immediately  before  or  at  the  time  of  the  collision. 

There  were  no  other  vehicles  proceeding  on  either  street  and 
this  is  of  some  importance  having  regard  to  the  latter  part  of 
the  jury’s  answer  to  question  4. 

The  defendant  Palmer  gave  evidence  first.  He  stated,  in 
chief,  that  he  was  driving  west  on  Queen  Street  at  a speed  of 
about  25  miles  an  hour  and  about  9 feet  out  from  the  north 
curb  of  Queen  Street.  When  he  was  about  4 feet  east  of  the 
intersection  he  saw  for  the  first  time  the  Phillips  motor  car 
approaching  from  the  north  on  its  proper  side  of  the  road  and 
then  about  20  feet  north  of  the  intersection.  He  estimated  the 
speed  of  the  Phillips  car  at  30  to  35  miles  per  hour.  He  stated 
that  he  then  immediately  applied  his  brakes  but  struck  the  left 
rear  fender  of  the  Phillips  car  in  the  south-west  portion  of  the 
intersection.  He  stated  that  his  car  left  a skid  or  tire  mark  24 
feet  long  leading  up  to  the  point  of  impact  and  also  stated  that 
when  the  police  officer  arrived  the  two  defendants  agreed  upon 
the  point  of  impact  and  the  police  officer  made  certain  measure- 
ments. 

It  is  perhaps  important  to  mention  that  on  cross-examina- 
tion the  defendant  Palmer  admitted  that  he  might  have  said  to 
the  police  officer  immediately  after  the  accident  that  when  he 
(Palmer)  was  4 feet  back  from  the  intersection  he  saw  the 
defendant  Phillips’s  car  just  entering  the  intersection.  The  police 
officer  stated  in  evidence  that  at  the  scene  of  the  accident  Palmer 
stated  that  just  as  he  got  4 feet  from  Bagot  Street  he  saw 
Phillips  just  entering  the  intersection  of  Queen  and  Bagot;  that 
he  (Palmer)  applied  his  brakes  and  hit  Phillips  on  the  left  rear 
fender.  The  police  officer  also  stated  that  Palmer  gave  him  the 
same  statement  later  on  at  the  police  station  and  at  no  time 
complained  of  speed  on  the  part  of  Phillips.  The  change  in 
Palmer’s  account  of  what  happened  was,  of  course,  a matter  for 
the  jury. 
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I think  it  will  be  helpful  if  I now  quote  from  some  of  the 
evidence  given  by  the  defendant  Palmer  on  cross-examination. 
He  stated: 

“Q.  So  the  collision  took  place  in  the  south-west  quarter  of 
the  intersection?  A.  Yes,  sir. 

“Q.  Before  it  happened  you  had  jumped  on  your  brakes? 
A.  Yes,  sir. 

'‘Q.  And  you  had  proceeded  far  enough  into  the  intersection 
to  strike  the  left  rear  fender  of  the  Phillips  car,  in  the  south- 
west quarter;  is  that  correct?  A.  Yes,  sir. 

“Q.  And  where  was  the  front  of  the  Phillips  car  with  relation 
to  the  intersection  when  you  struck  the  rear  of  it?  A.  Just 
about  out  of  it. 

“Q.  Just  about  out  of  the  intersection?  A.  Yes,  sir. 

‘'Q.  So  when  Phillips  was  struck  the  front  of  his  car  had  just 
about  gotten  through  the  intersection  according  to  you?  A.  Yes, 
sir. 

“Q.  Now,  you  told  my  friend  I believe  that  your  speed  as 
you  came  up  to  this  intersection  was  25  miles  an  hour  or  there- 
abouts? A.  Yes,  sir. 

*'Q.  And  no  matter  what  your  speed  was  you  couldn’t  stop 
quickly  enough  to  avoid  striking  the  Phillips  car?  A.  No,  sir.  . . . 

“Q.  Now,  will  you  please  explain  why  you  didn’t  see  the 
Phillips  car  until  you  got  within  4 feet  of  the  intersection? 
A.  I don’t  know. 

“Q.  Beg  pardon?  A.  I don’t  know. 

^‘Q.  Was  there  anything  there  to  prevent  you  having  seen 
it  much  sooner  than  you  did?  A.  I suppose  if  I had  been  watch- 
ing for  him  maybe.” 

The  defendant  Palmer  is  the  person  in  this  action  who  seeks 
to  place  the  blame  or  a portion  of  the  blame  upon  Phillips  and, 
in  my  opinion,  his  evidence  clearly  shows  that  the  two  vehicles 
approached  or  entered  the  intersection  at  the  same  time  within 
the  meaning  of  s.  39(1)  of  The  Highway  Traffic  Act. 

The  defendant  Phillips’s  evidence  was  to  the  effect  that  he 
was  driving  south  on  Bagot  Street;  tliat  when  he  reached  a 
point  where  he  could  see  toward  the  east  on  Queen  Street  past 
the  garage  on  the  north-east  corner,  he  looked  and  saw  a motor 
car  approaching  from  the  east  at  such  a distance  that  he 
(Phillips)  felt  perfectly  safe  in  proceeding  on  his  way  and  did 
so;  that  when  he  reached  a point  in  the  south-west  part  of  the 
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intersection  his  car  was  struck  on  the  left  rear  side.  I now  quote 
two  passages  from  his  evidence: 

“Q.  Did  you  at  any  time  increase  your  speed?  A.  Not  that 
I know  of;  I don’t  know  what  happened  after  I was  hit. 

“Q.  Up  to  the  point  when  you  were  hit  had  you  increased 
your  speed?  A.  No,  I hadn’t.” 

“His  Lordship:  Did  you  lose  your  grip  of  the  wheel?  A.  No, 
I was  still  hanging  on  to  the  wheel  but  it  was  a very  short  time 
after  I was  hit  until  I went  into  the  other  car. 

“Q.  After  you  were  hit  did  you  do  anything?  A.  After  I was 
hit  I turned  over  on  the  seat. 

“Q.  What  do  you  mean,  ^turned  over’?  A.  I mean  I went 
over  to  the  right  side  of  the  seat;  my  foot  was  off  the  accelera- 
tor and  everything. 

“Q.  As  you  came  to  that  intersection  had  you  any  thought  of 
changing  your  course?  A.  I was  going  straight  ahead. 

“Q.  And  the  reason  it  was  changed  and  you  went  over 
against  these  cars  was  what?  A.  The  fact  that  my  car  was  hit 
in  the  rear. 

“Q.  Did  you  ever  apply  your  brakes?  A.  Not  to  my  knowl- 
edge.” 

And  on  cross-examination: 

“Q.  It  would  be  almost  instantaneous,  would  it?  A.  It 
wouldn’t  be  very  long  after  my  car  was  hit  in  the  rear  until  I 
went  into  the  other  one. 

“Q.  And  you  continued  into  the  other  car  at  the  same  speed? 
A.  I couldn’t  tell  you  the  speed  I was  going  into  the  other  car. 
After  I was  hit  the  car  went  out  of  control. 

“Q.  Did  you  feel  it  slow  down  at  all  or  would  you  guess  it 
was  going  at  the  same  speed?  A.  It  may  have  been  going  a little 
faster  maybe.  Whatever  happened,  happened  in  a split  second. 

“Q.  You  told  my  friend  Mr.  Black  you  were  driving  with 
one  hand  on  the  wheel?  A.  As  I remember  it  I think  I had  my 
left  hand  on  the  wheel. 

“Q.  Where  was  your  right  hand?  A.  Perhaps  trying  to 
right  myself  before  the  accident.  I was  knocked  out  of  control. 

“Q.  How  many  hands  did  you  have  on  the  wheel  before  the 
accident?  A.  I generally  drive  with  two  hands. 

“Q.  Did  you  have  two  hands  on  the  wheel  that  morning? 
A.  Yes,  sir.” 
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Counsel  for  the  appellant  does  not  seriously  contend  that  there 
was  improper  or  inadequate  instruction  given  by  the  learned  trial 
judge  to  the  jury. 

The  Courts  of  England,  the  Supreme  Court  of  Canada  and 
this  Court  have  been  and  are  loath  to  interfere  with  a finding 
of  a jury  upon  any  question  of  fact  and  particularly  as  to  causes 
and  contributing  causes  of  collisions  between  motor  vehicles. 
Of  this  principle  I am  fully  aware  and  I am  strongly  of  the  view 
that  a jury’s  verdict  should  not  be  interfered  with  by  this  Court 
unless  it  is  perfectly  clear  either  that  the  jury  has  found  a verdict 
which  no  honest  jury,  acting  judicially,  could  find,  or  the  verdict 
of  the  jury  is  perverse,  by  which  I mean  the  verdict  is  one  that 
is  not  only  against  the  weight  of  evidence  but  is  altogether 
against  the  evidence;  one,  for  instance,  in  which  it  appears  that 
the  jury  have  not  confined  themselves  to  the  terms  of  the  issue, 
the  law  as  given  to  them,  and  the  evidence  legitimately  brought 
before  them,  but  have  allowed  extraneous  topics  to  be  introduced 
into  the  jury-box. 

I am  also  entirely  in  accord  with  the  principle  laid  down  by 
our  Courts  that  a driver  approaching  an  intersection  is  bound 
to  do  what  he  reasonably  can  to  avoid  a collision  under  circum- 
stances that  make  it  probable  that  if  he  exercises  his  right  of 
way  it  will  result  in  injury  to  another  and  he  knows,  or,  if 
acting  reasonably,  ought  to  know  of  those  circumstances. 

With  the  above  principles  fully  in  mind,  I proceed  to  discuss 
s.  39(1)  of  The  Highway  Traffic  Act  and  one  or  two  of  the  cases 
dealing  therewith. 

In  Swartz  Bros.  Limited  et  al.  v.  Wills^  [1935]  S.C.R.  628, 
[1935]  3 D.L.R.  277,  the  Supreme  Court  of  Canada  dealt  with  a 
similar  section  in  a British  Columbia  statute.  Chief  Justice 
Duff,  after  quoting  the  section  of  the  Act,  says  at  p.  629: 

“I  can  perceive  no  ambiguity  or  obscurity  in  this  language. 
The  driver  approaching  an  intercommunicating  highway  is  to 
keep  a lookout  for  drivers  approaching  upon  the  right  upon  that 
highway  and  to  make  way  for  them.  If  everybody  does  this  a 
collision  is  not  only  improbable,  it  is  hardly  possible.  . . . 

“I  must  add,  I feel,  that  to  gloss  the  plain  and  unmistakeable 
words  of  a statute,  by  paraphrases  based  upon  surmises  or  sup- 
positions as  to  the  purpose  of  the  legislature,  is,  in  my  humble 
view,  a rash  procedure.” 
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My  Lord  the  Chief  Justice  of  this  Court  quotes  the  above 
words  of  Chief  Justice  Duff  in  Canada  Bread  Company  Limited 
V.  Grigg,  [1946]  O.W.N.  337  at  338,  [1946]  2 D.L.R.  374.  I 
might  say  in  passing  that  the  facts  in  Canada  Bread  Company 
Limited  v.  Grigg  were  not  greatly  dissimilar  to  the  facts  in 
the  case  at  bar.  My  brother  Laidlaw  in  the  same  case  also 
deals  with  s.  39(1)  of  The  Highway  Traffic  Act  and  I quote  from 
his  judgment  at  p.  339 : 

“It  would  not  be  an  unreasonable  act  or  omission  on  his 
part,  under  the  circumstances,  to  assume  that  the  respondent 
would  obey  the  law  and  have  his  car  under  such  control  as  to 
give  him  the  right  of  way  in  safety  over  the  intersection.  Even 
if  he  had  seen  the  respondent’s  car  he  was  entitled  to  proceed 
over  the  intersection  relying  on  the  respondent  to  obey  the 
obligation  resting  upon  him  by  statute.  There  was  no  duty, 
either  at  common  law  or  by  statute,  owing  by  appellant’s  driver 
to  the  respondent,  but  the  duty  as  created  by  statute  rested 
solely  on  the  respondent.  . . . 

“Again,  I think  the  evidence  and  circumstances  are  such  that 
it  cannot  reasonably  be  found  that  the  speed  at  which  the  appel- 
lant’s truck  was  driven  was  a contributory  cause  of  the  damage 
suffered  by  the  parties.  If  the  truck  had  been  going  faster  there 
would  have  been  no  collision.  If  it  had  been  going  more  slowly 
the  point  of  impact  might  have  been  different,  or  if  sufficiently 
slowly  the  respondent’s  car  might  have  passed  safely  by.  The 
real,  proximate  and  sole  cause  of  the  damages  was  the  negligence 
of  the  respondent  in  failing  to  comply  with  the  requirements  of 
s.  39(1)  of  The  Highway  Traffic  Act,  and  give  to  the  driver  of 
the  appellant’s  truck  the  right  of  way  to  which  he  was  entitled 
in  the  circumstances.” 

In  Toronto  Railway  Company  v.  King  et  al.,  [1908]  A.C.  260, 
C.R.  [1908]  A.C.  326,  12  O.W.R.  40,  7 C.R.C.  408,  Lord  Atkinson, 
delivering  the  judgment  of  the  Judicial  Committee,  says  at  p. 
269:  “ . . . traffic  in  the  streets  would  be  impossible  if  the  driver 
of  each  vehicle  did  not  proceed  more  or  less  upon  the  assumption 
that  the  drivers  of  all  the  other  vehicles  will  do  what  it  is  their 
duty  to  do,  namely,  observe  the  rules  regulating  the  traffic  of 
the  streets.” 

As  time  passes  there  are  more  and  more  motor  vehicles 
travelling  upon  our  highways  and  streets  and  it  becomes  more 
and  more  important  in  the  interests  of  safety  that  the  rules  of 
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the  road  as  enacted  by  the  Legislature  be  adhered  to  and  observed 
by  drivers.  The  most  important  of  those  rules  probably  is  that 
governing  the  actions  of  drivers  approaching  intersecting  streets 
and  highways.  If  all  drivers  in  doing  so  would  concentrate  upon 
and  pay  strict  attention  to  vehicles  approaching  or  which  may 
appear  and  approach  from  the  right,  accidents  at  intersections 
would  be  almost  entirely  eliminated.  So  many  drivers  of  motor 
vehicles  drive  at  excessive  speeds  and  never  seem  to  think  that  it 
is  incumbent  upon  them  at  times  to  slow  up  or  stop  to  give  the 
driver  of  another  vehicle  the  opportunity  of  proceeding  on  his 
way.  After  all,  what  is  a few  seconds’  wait  to  allow  a vehicle 
approaching  from  the  right  to  pass  in  safety,  compared  to  the 
tragedies  resulting  from  collisions? 

I am  of  the  opinion,  first,  that  the  finding  of  the  jury  in 
answer  to  question  4 is  perverse  and,  second,  that  having  regard 
to  the  facts  and  circumstances  of  this  case,  the  finding  is  not  a 
finding  of  negligence  in  law.  I again  refer  to  the  statement  of 
my  brother  Laidlaw  in  Canada  Bread  Company  Limited  v.  Grigg^ 
supra^  at  p.  339,  and  particularly  the  second  paragraph  thereof. 
The  same  reasoning  applies.  If  Phillips’s  motor  car  had  been 
going  faster  there  would  have  been  no  collision.  If  it  had  been 
going  more  slowly  the  point  of  impact  might  have  been  different, 
or  if  it  had  been  going  sufficiently  slowly  Palmer’s  motor  car 
might  have  passed  safely  by. 

There  was  no  evidence,  either  direct  or  inferential,  that 
Phillips  approached  the  intersection  at  a “very  high  rate  of 
speed”  as  found  by  the  jury,  or  at  an  improper  rate  of  speed, 
and,  as  stated  above,  the  rate  at  which  Phillips  was  driving  was 
not,  and  could  not  be,  in  law,  having  regard  to  the  facts  and 
circumstances  of  this  case,  a contributing  cause  of  the  plain- 
tiffs’ damages. 

In  dealing  with  the  second  part  of  the  answer  to  question  4, 
namely,  “did  not  at  any  time  appear  to  exercise  any  care  or 
thought  for  the  safety  of  other  traffic”,  it  was  contended  by 
counsel  for  the  respondent  Palmer  that  the  words  “other  traffic” 
should  be  interpreted  to  refer  to  cars  parked  on  the  street, 
including  the  plaintiffs’.  Such  a meaning  cannot,  in  my  opinion, 
be  taken  from  the  jury’s  answer.  If,  by  such  answer,  the  jury 
meant  traffic  other  than  Palmer’s  motor  car,  the  answer  is 
meaningless  because  there  was  no  other  traffic;  if  the  jury  meant 
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Palmer’s  motor  car,  there  is  no  evidence,  direct  or  inferential, 
upon  which  the  jury  could  so  find. 

The  only  real  cause  of  the  collision  was  the  failure  of  the 
respondent  Palmer  to  see  sooner  the  motor  vehicle  approaching 
from  his  right  and  in  not  so  driving  as  he  approached  the  inter- 
section that  he  could  stop  if  necessary  and  wait  until  the  Phillips 
car  had  passed  in  safety. 

Had  my  conclusion  in  this  case  been  that  the  finding  of  the 
jury  was  merely  pen^erse,  I would  feel  bound  to  follow  the  state- 
ment of  Lord  Wright  in  Winnipeg  Electric  Company  v.  Geel, 
[1932]  A.C.  690  at  699-700,  [1932]  4 D.L.R.  51,  [1932]  3 W.W.R. 
49,  40  C.R.C.  1,  and  refer  the  action  back  for  another  trial. 
Having  come  to  the  conclusion,  however,  that  the  finding  in 
answer  to  question  4 is  not  negligence  in  law,  the  result  is 
different. 

In  my  opinion  the  appeal  of  the  defendant  Phillips  must  be 
allowed  with  costs  and  the  action  as  against  him  dismissed  with 
costs.  The  plaintiff  James  Ludolph  should  recover  against  the 
defendant  Palmer  the  sum  of  $794.25  and  the  plaintiff  Augusta 
Marie  Ludolph  should  recover  from  the  defendant  Palmer  the 
sum  of  $500.  The  plaintiffs  should  have  their  costs  of  trial 
against  the  defendant  Palmer,  and  should  be  allowed  to  add  to 
their  judgment  against  Palmer  all  costs  of  trial  and  appeal 
which  may  be  taxed  against  them  by  the  defendant  Phillips. 

Mackay  J.A.: — I have  had  the  privilege  of  reading  the  re- 
spective judgments  of  my  brothers  Roach  and  Bowlby  and  concur 
in  their  reasons  and  conclusions.  I have  nothing  further  to  add. 

Appeal  allowed  with  costs. 

Solicitors  for  the  plaintiffs:  Pringle  d Graham^  Belleville. 

Solicitor  for  the  defendant  Phillips,  appellant:  J.  M.  Hickey, 
Kingston. 

Solicitor  for  the  defendant  Palmer,  respondent:  J.  A.  Black, 
Kingston. 
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[COURT  OF  APPEAL.] 

Ready  v*  Ready^ 

Infants — Actions — Infancy  of  Party  Discovered  during  Trial — Discretion 
of  Court  to  Proceed,  after  Appointment  of  Next  Friend  or  Guardian 
ad  litem  and  Amendment  of  Pleadings — Rule  91. 

When,  during  the  course  of  a trial,  it  is  discovered  that  one  of  the 
parties  is  an  infant,  the  proper  course  is  for  the  trial  judge  to  adjourn 
the  trial  in  order  that  an  application  may  be  made  for  the  appoint- 
ment of  a next  friend  (if  the  infant  is  plaintiff)  or  a guardian 
ad  litem  (if  the  infant  is  defendant),  to  permit  the  necessary 
amendments  to  the  pleadings  to  cure  the  irregularity,  and  then  to 
continue  the  trial  and  give  judgment  on  the  merits  according  to  the 
evidence.  It  is  not  a proper  exercise  of  judicial  discretion  to  dismiss 
the  action  on  the  sole  ground  that  the  defendant  is  an  infant  and  no 
guardian  ad  litem  has  been  appointed,  without  giving  the  plaintiff, 
who  was  unaware  of  the  infancy  until  the  trial,  an  opportunity  to 
cure  the  irregularity. 

An  appeal  by  the  plaintiff,  in  an  undefended  action  for 
divorce,  from  the  judgment  of  King  J.,  dismissing  the  action. 

7th  November  1950.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Hogg  JJ.A. 

M.  Lerner,  for  the  plaintiff,  appellant:  The  trial  judge’s  dis- 
missal of  this  action  was  based  solely  upon  the  infancy  of  the 
defendant  wife,  which  was  unknown  to  us  until  the  trial.  He 
should  not  have  dismissed  the  action  on  that  ground,  but  should 
have  appointed  a guardian  ad  litem  at  that  stage,  and  permitted 
the  necessary  amendments  to  the  pleadings:  Rule  92;  Arnott  v. 
Arnott,  [1937]  O.W.N.  531;  Holmested  & Langton,  Ontario 
Judicature  Act,  5th  ed.  1940,  pp.  546-8;  Durie  v.  Toronto  R.W. 
Co,  (1914),  5 O.W.N.  829,  25  O.W.R.  789,  15  D.L.R.  747,  16 
C.R.C.  334;  Straughan  v.  Smith  (1890),  19  O.R.  558;  York  v. 
Schwartz  (1927),  32  O.W.N.  329,  affirmed  33  O.W.N.  142.  By 
dismissing  the  action  he  in  effect  said  that  this  was  not  a mere 
irregularity,  but  went  to  the  root  of  the  action.  Gauthier  v, 
Gauthier  and  Laplante,  [1947]  O.W.N.  1053,  however,  shows 
that  the  bringing  of  an  action  by  an  infant  plaintiff,  without  a 
next  friend,  may  be  a mere  irregularity.  I ask  that  the  judgment 
be  set  aside,  and  that  an  order  be  made  nunc  pro  tunc  appoint- 
ing the  sheriff  (whose  consent  is  filed)  guardian  ad  litem.  The 
infant  defendant  became  of  age  on  19th  August  1950. 

Cur.  adv.  vult. 

17th  November  1950.  The  judgment  of  the  Court  was 
delivered  by 
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Hogg  J.A.  : — This  appeal  is  from  a judgment  of  Mr.  Justice 
King  dismissing  the  action  brought  by  the  plaintiff,  the  appel- 
lant, for  the  dissolution  of  his  marriage  to  his  wife,  Ruth  Ready, 
on  the  ground  of  adultery  with  an  unknown  person. 

On  the  8th  August  1946,  when  the  marriage  was  solemnized 
between  the  parties,  the  appellant  was  informed  by  the  defend- 
ant that  she  was  19  years  of  age  and  he  therefore  believed  that 
at  the  date  of  the  trial,  on  the  26th  May  1950,  she  was  23  years 
old.  It  was  discovered  during  the  course  of  the  trial  that  the 
defendant  would  not  be  21  years  of  age  until  the  19th  August 
1950.  Apparently  because  of  the  lack  of  knowledge  on  the  part 
of  the  appellant  and  of  his  counsel  that  the  defendant  was  an 
infant  when  the  action  was  commenced,  application  was  not 
made  to  have  a guardian  appointed  as  provided  by  Rule  91  of 
the  Rules  of  Court.  This  Rule  reads:  “An  infant  may  sue  by 
his  next  friend;  and  may  defend  by  his  guardian  appointed  for 
that  purpose,  or  by  the  Official  Guardian,  as  the  case  may  be.” 

No  appearance  was  entered  to  the  writ  nor  did  the  defendant 
appear  either  in  person  or  by  counsel  at  the  trial. 

The  evidence  adduced  by  and  on  behalf  of  the  appellant 
is  manifestly  sufficient,  in  my  opinion,  to  establish  adultery  on 
the  part  of  the  appellant’s  wife.  There  was  no  evidence  that 
such  adultery  had  been  condoned,  nor  was  there  evidence  of 
collusion  or  connivance  and  the  appellant  denied  any  such  acts 
on  his  part. 

The  learned  trial  judge  stated  at  the  conclusion  of  the  trial 
that  the  sole  reason  for  his  dismissal  of  the  action  was  the  fact 
that  the  defendant  was  not  21  years  of  age  and  that  a guardian 
not  having  been  appointed  for  her  for  the  purposes  of  the  litiga- 
tion, he  could  not,  as  he  expressed  it,  “proceed  to  judgment”. 

It  is  contended  by  counsel  on  behalf  of  the  appellant  that 
the  trial  judge,  in  dismissing  the  action,  exercised  his  discretion 
contrary  to  the  principle  that  should  have  governed;  in  other 
words,  that  the  discretion  exercised  was  not  a judicial  discretion 
based  upon  precedent.  It  is  argued  that  the  authorities  establish 
that  the  proper  procedure,  which  should  have  been  followed,  is 
that  opportunity  should  have  been  granted  to  the  appellant  to 
enable  him  to  have  a guardian  appointed,  that  the  requisite 
amendment  should  have  been  allowed  and  that  the  trial  should 
then  have  proceeded  to  judgment  on  the  merits. 
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The  point  presented  for  consideration  is  of  some  importance 
and  there  are  several  cases  which  are  of  assistance  in  its  disposal. 

In  Furnival  et  al,  v.  Brooke  (1883),  49  L.T.  134,  an  applica- 
tion to  a judge  in  chambers  to  set  aside  a default  judgment 
against  an  infant  defendant  was  refused.  A guardian  had  not 
been  appointed  for  the  infant.  It  was  held  on  appeal  that  it  was 
not  imperative  for  the  infant  to  have  a guardian  ad  litem  and 
the  Court  would  not  interfere  with  the  disposition  made  of  the 
matter  in  chambers.  It  was  pointed  out  that  the  language  of 
the  Rule  then  in  force  in  England  providing  for  the  appointment 
of  a guardian  for  the  purpose  of  defending  an  action  was  not 
mandatory  but  was  permissive.  It  is  to  be  noted  that  Rule  91 
is  permissive.  It  states  that  an  infant  may  defend  by  his  guardian. 

In  Straughan  v.  Smith  (1890),  19  O.R.  558,  a motion  was 
made  to  set  aside  the  verdict  of  a jury  and  for  a new  trial. 
The  defendant  was  an  infant  and  did  not  have  a guardian. 
Chancellor  Boyd  said  at  p.  562:  “On  the  ground  of  infancy  I 
am  not  disposed  to  interfere.” 

In  Durie  v,  Toronto  R,W.  Co,  (1914),  5 O.W.N.  829,  25  O.W.R. 
789,  15  D.L.R.  747,  16  C.R.C.  334,  it  became  evident  during  the 
trial  that  the  plaintiff  was  under  the  age  of  21  years.  His 
mother  consented  to  be  appointed  his  next  friend.  An  amend- 
ment to  the  proceedings  was  allowed  and  the  trial  continued. 
On  appeal  it  was  contended  that  the  action  should  have  been 
dismissed  and  a new  action  instituted.  Mr.  Justice  Leitch,  who 
read  the  judgment  of  the  Court,  said  at  p.  832: 

“It  was  urged  on  this  appeal  that  the  action  was  improperly 
constituted,  that  it  should  be  dismissed,  and  that  the  plaintiff 
should  commence  de  novo.  We  cannot  give  effect  to  such  a 
contention.  We  think  the  learned  trial  Judge  pursued  the  proper 
practice.  The  bringing  the  action  without  a next  friend,  in 
view  of  the  circumstances,  was  a mere  irregularity.  The  plaintiff 
had  a good  cause  of  action  when  the  writ  was  issued.  He  brought 
it  within  the  time  the  law  allowed.  The  proceedings  went  on 
without  question.  The  plaintiff’s  age  was  not  made  an  issue, 
was  not  submitted  to  the  jury.  It  came  out  incidentally  that  he 
was  under  twenty-one.  The  irregularity  was  cured  at  the  trial, 
rightfully,  we  think:  Flight  v,  Bolland,  4 Russ.  298  [38  E.R. 

817] ; In  re  Brocklebank,  6 Ch.  D.  358.” 

I think  this  language,  although  directed  to  the  circumstances 
of  the  failure  to  appoint  a next  friend  for  an  infant  plaintiff,  is 
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equally  applicable  to  the  situation  arising  through  the  failure  to 
appoint  a guardian  for  an  infant  defendant. 

In  York  v.  Schwartz  (1927),  32  O.W.N.  329,  affirmed  33 
O.W.N.  142,  Riddell  J.A.  held  that  an  action  in  tort  could  suc- 
ceed against  an  infant  defendant  without  the  appointment  of  a 
guardian  under  the  provisions  of  the  Rules. 

In  Arnott  v.  Arnott^  [1937]  O.W.N.  531,  the  action  was  for 
the  dissolution  of  the  marriage  of  the  parties,  the  defendant  wife 
being  an  infant.  It  was  there  held  that  a guardian  ad  litem 
should  have  been  appointed,  but  that  the  lack  of  the  appoint- 
ment of  such  guardian  was  not,  alone,  ground  to  invalidate  a 
judgment  in  favour  of  the  plaintiff. 

A recent  case  which  throws  light  on  this  subject  is  that  of 
Gauthier  v.  Gauthier  and  Laplante,  [1947]  O.W.N.  1053.  An 
action  for  divorce  had  been  brought  by  a wife  under  the  age 
of  21  years  and  this  fact  only  became  evident  at  the  trial  before 
Chief  Justice  McRuer.  Counsel  for  the  plaintiff  secured  the 
consent  of  a suitable  person  to  act  as  next  friend  and  asked  that 
the  pleadings  be  amended  nunc  pro  tunc  so  that  the  trial  might 
be  concluded  and  judgment  issue  without  further  delay.  The 
learned  Chief  Justice  of  the  High  Court  adjourned  the  trial  to 
consider  the  matter  and  subsequently  gave  judgment  on  this 
point. 

He  referred  to  Durie  v,  Toronto  R.W.  Co.j  supra,  and  quoted 
the  same  passage  from  the  judgment  of  Mr.  Justice  Leitch  which 
I have  already  set  out.  He  further  said  that  an  appeal  by  the 
defendant  to  the  Supreme  Court  of  Canada  in  the  Durie  case,  in 
which  the  judgments  were  not  reported,  was  dismissed.  Upon 
an  examination  of  the  appellant’s  factum  filed  on  that  appeal  it 
was  disclosed  that  the  plaintiff  being  an  infant,  it  was  submitted 
that  she  had  no  right  to  commence  proceedings  at  all  and  that 
the  action  should  be  dismissed.  However,  the  Supreme  Court  of 
Canada  dismissed  the  appeal.  McRuer  C.J.H.C.  said  in  the 
Gauthier  case  at  p.  1054: 

“The  dismissal  of  the  appeal  establishes  conclusively  that 
the  proper  practice  in  such  cases  as  this  is  to  make  the  order 
asked  for  and  allow  the  amendment.  I therefore  direct  that  the 
pleadings  be  amended  nunc  pro  tunc  by  adding  Adlard  Sassville 
as  next  friend  and  that  the  trial  proceed.” 

A later  case  is  that  of  Re  MacBeth  v.  Curran,  [1948]  O.R. 
444,  [1948]  3 D.L.R.  85,  in  which  an  order  was  made  by  Gale  J. 
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for  payment  out  of  the  unsatisfied  judgment  fund  under  The 
Highway  Traffic  Act,  despite  the  fact  that  the  judgment  upon 
which  the  application  was  based  was  obtained  against  an  infant 
defendant  who  was  not  represented  by  a guardian  ad  litem.  It 
was  held  that  although  the  action  was  founded  in  tort,  the 
judgment  was  binding  on  the  infant  until  set  aside. 

The  following  passage  from  the  judgment  of  Mr.  Justice 
Gale  is  of  value  in  considering  the  question  in  issue.  He  said 
at  p.  449 : 

‘Tt  is  true  that  in  MacAUister  v.  MacAllister  and  Middleton, 
[1944]  O.W.N.  210,  [1944]  2 D.L.R.  399  an  undefended  divorce 
action  was  dismissed  because  it  was  discovered  at  the  trial  that 
one  of  the  defehdants  was  an  infant  for  whom  no  guardian  had 
been  appointed.  With  respect,  however,  that  result  seems  to  be 
based  upon  a misunderstanding  of  the  facts  in  the  Straughan 
and  York  cases,  supra,  and  also  appears,  to  be  out  of  line  with 
the  judgments  not  only  in  the  Durie  case  but  also  in  Wright  v. 
Hunter  (1823) , 1 L.J.O.S.K.B.  248  and  in  Furnival  et  al.  v.  Brooke 
(1883),  49  L.T.  134,  where  the  Courts  refused  to  disturb  default 
judgments  signed  against  infants  who  were  not  provided  with 
the  supposed  security  of  guardians.  When  those  last  two  cases 
were  decided,  the  English  Rule  relating  to  the  appointment  of  a 
guardian  was  permissive,  as  it  is  in  Ontario  today,  and  it  is 
difficult  to  appreciate  why  the  judgments  in  those  cases  and  in 
the  Btraughan  and  York  actions  did  not  persuade  the  Court  in 
the  MacAllister  case  to  appoint  a guardian  at  the  trial,  as  was 
done  in  the  Gauthier  action,  or  simply  to  order  a stay  of  the 
action  until  a guardian  was  assigned  to  the  infant.” 

It  seems  to  be  clear  that  the  cases  I have  mentioned  lead  to 
the  conclusion  that  the  procedure  to  be  followed  when,  during 
the  course  of  a trial,  it  is  discovered  that  the  plaintiff  or  the 
defendant,  as  the  case  may  be,  is  an  infant,  is  that  the  trial 
should  be  adjourned  in  order  that  an  application  may  be  made 
for  the  appointment  of  a next  friend,  if  the  plaintiff  is  an  infant, 
or  of  a guardian  in  the  case  of  an  infant  defendant,  and  that  the 
required  amendments  to  the  pleadings  should  be  allowed  so  that 
the  irregularity  may  be  cured.  The  trial  should  then  be  continued 
by  the  trial  judge  and  judgment  given  on  the  merits  according 
to  the  evidence.  I am  of  the  opinion,  although  with  great  respect 
for  the  view  taken  by  the  learned  trial  judge,  that  he,  in  exer- 
cising the  discretion  which  he  undoubtedly  had  in  the  matter. 
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did  not  exercise  it  according  to  judicial  precedent  which,  in  my 
view,  is  indicated  by  the  decisions  in  the  above  cited  cases. 

The  words  of  Mr.  Justice  Middleton  in  Russell  v.  Osier  (1921), 
20  O.W.N.  178,  affirmed  20  O.W.N.  208,  may  be  recalled:  . 

where  there  has  been  any  miscarriage  of  justice  by  reason  of 
misadventure  or  bungle  or  mistake  upon  the  part  of  the  litigant, 
the  Court  will  always  be  found  ready  to  grant  relief  upon  proper 
terms.” 

The  defendant  is  not  now  an  infant  and  the  question  of  the 
appointment  of  a guardian  ad  litem  is  therefore  not  presently  of 
moment. 

As  was  said  in  the  Durie  case,  the  plaintiff  should  not  be 
compelled  to  commence  de  novo  because  of  a mere  irregularity. 

The  appellant  not  having  had  an  opportunity  to  cure  the 
irregularity  at  the  trial,  although  he  requested  such  opportunity, 
the  question  arises  as  to  the  nature  of  the  relief  which  this  Court 
should  give  to  the  appellant.  It  has  been  suggested  that  a new 
trial  of  the  action  might  be  ordered.  Such  order  would  be  prac- 
tically equivalent  to  having  the  appellant  commence  de  novo. 
Another  objection  made  by  counsel  to  this  course  is  that  the 
defendant  spouse  can  no  longer  be  located,  to  be  served  with 
notice  of  a new  trial.  A further  objection  is  that  there  was  no 
miscarriage  of  justice  in  so  far  as  it  relates  to  the  actual  trial, 
either  in  the  taking,  the  refusing  or  the  consideration  of  the 
evidence,  or  in  the  conduct  of  the  trial  or  in  any  other  respect 
prior  to  the  judgment,  that  would  warrant  an  order  for  a new 
trial.  A new  trial  would  entail  merely  a repetition  of  the  evidence 
given  at  the  former  one. 

I have  already  said  the  question  of  adultery  was  clearly 
established.  The  salient  facts  are  as  follows:  Dr.  Shier  testified 
that  a child  was  born  to  the  defendant  on  the  10th  February  1950. 
The  parties  had  not  lived  together,  or  had  relations  as  man  and 
wife,  since  June  1948.  A letter  was  put  in  evidence,  written  by 
the  defendant  to  the  appellant  some  time  in  September  or  October 
1949,  in  which  she  informed  him  she  v/as  going  to  have  a child 
and  that  its  father  had  been  drowned  at  Kingston.  The  birth 
certificate  of  the  child  born  to  the  defendant  was  also  put  in 
evidence. 

I am  of  the  opinion  that  this  Court  is  justified,  in  view  of  the 
particular  facts  of  this  case,  in  exercising  the  power  given  to  it 
by  s.  26  of  The  Judicature  Act,  R.S.O.  1937,  c.  100,  of  pronounc- 
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ing,  on  the  appeal,  the  judgment  which  is  warranted  by  those 
facts. 

In  this  case  the  Court  is  not  deterred  from  reversing  the 
judgment  at  trial  and  from  pronouncing  the  judgment  which 
ought  to  have  been  given,  by  such  circumstances  as  when  a 
judgment  rests  upon  the  credibility  of  a witness  or  witnesses, 
nor  is  the  Court  asked  to  reconsider  a finding  of  fact  or  a decision 
based  upon  the  balance  of  testimony.  No  issue  turns  upon  the 
fact  that  the  defendant  was  not  of  age  when  the  action  was 
commenced.  If  judgment  had  been  pronounced  in  favour  of  the 
appellant  at  the  trial  it  would  not  be  set  aside,  according  to  the 
authorities  I have  cited,  on  the  ground  alone  that  a guardian 
had  not  been  appointed  before  trial. 

This  Court  “may  make  such  further  or  other  order  as  may 
be  deemed  just”,  and  I deem  it  just  that  the  appeal  should  be 
allowed  and  that  judgment  nisi  be  granted  to  the  appellant.  There 
should  be  no  costs  of  the  action  or  of  the  appeal. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff,  appellant:  Lerner  d Lemer, 
London. 


[COURT  OF  APPEAL.] 

Win  gold  et  aL  Wm*  Looser  8 Company  Limited^ 

Sale  of  Goods — Interpretation  of  Contract — Meaning  of  “firm  order” — 
Provision  for  Delivery  “as  and  when  required”  for  Export  Orders — 
Obligation  of  Buyer  to  Take  Delivery  within  Reasonable  Time,  even 
if  Export  Orders  not  Obtained. 

The  defendant  company,  which  carried  on  a business  of  importing, 
exporting  and  distributing  merchandise,  ordered  from  the  plaintiffs 
a quantity  of  teaspoons,  to  be  manufactured  by  the  plaintiffs.  The 
order  was  stated  to  be  “a  firm  order”,  terms  of  payment  were  stated 
as  “Net  cash  thirty  days  or  against  delivery”,  and  delivery  was  to 
be  “as  and  when  required  to  fill  export  orders”.  The  defendant 
accepted  and  paid  for  part  of  the  goods  ordered  but,  being  unable  to 
obtain  export  orders,  declined  to  accept  delivery  of  the  balance.  The 
plaintiffs,  having  given  notice  of  their  intention  to  the  defendant, 
resold  the  balance  of  the  order,  and  claimed  damages  in  the  amount 
of  loss  suffered  on  the  resale. 

Held  (Laidlaw  J.A.  dissenting),  the  plaintiffs  were  entitled  to  judgment. 
The  words  “as  and  when  required”  were  not  synonymous  with  “if,  as 
and  when  required”,  and  the  contract  was  one  providing  for  delivery 
of  the  goods  at  an  uncertain  future  time.  This  being  so,  the  defend- 
ant was  bound  to  accept  delivery,  and  to  pay,  within  a reasonable 
time  after  the  making  of  the  contract.  Moon  v.  The  Borough  of 
Camberwell  (1903),  89  L.T.  595;  Jones  v.  Gibbons  (1853),  8 Exch.  920; 
Pearl  Mill  Co.,  Limited  v.  Ivy  Tannery  Co.,  Limited,  [1919]  1 K.B.  78; 
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Sierichs  v.  Hughes  (1918),  42  O.L.R.  608;  Chapman  v.  Larin  (1879), 
4 S.C.R.  349,  applied. 

An  appeal  by  the  defendant  from  the  judgment  of  Urquhart 
J.,  [1950]  O.W.N.  341,  in  favour  of  the  plaintiffs. 

1st  November  1950.  The  appeal  was  heard  by  Laidlaw, 
Hogg  and  Gibson  JJ.A. 

J,  C.  Riskf  for  the  defendant,  appellant:  Although  we  were 
under  no  obligation,  since  we  secured  no  export  orders,  to  take 
delivery  of  any  spoons,  we  did  in  fact  take  delivery  of  three  small 
orders  to  assist  the  plaintiffs,  who  were  then  in  some  financial 
difficulty.  There  were  later  negotiations,  but  no  agreement  was 
concluded,  and  the  parties  remained  in  their  original  positions. 

The  whole  case  turns  on  the  interpretation  of  a few  words 
in  the  original  order.  There  are  two  references  in  that  order 
to  delivery.  Near  the  top  of  the  order  it  is  provided  that  delivery 
is  to  be  “as  and  when  required  to  fill  export  orders”,  and  later 
it  is  stated:  “deliveries,  including  packing,  as  per  your  letter,  as 
and  when  required  to  fill  export  orders.”  The  terms  as  to  delivery 
are  clear,  and  we  were  under  no  obligation  to  take  delivery, 
except  “as  and  when  required  to  fill  exports  orders”.  The  obliga- 
tion to  take  delivery  was  conditional  upon  the  happening  of  an 
event  that  never  occurred,  and  this  was  an  express  condition 
precedent.  It  was  the  express  understanding  of  the  parties  that 
the  goods  were  to  be  manufactured  for  a particular  market,  and 
that  market  did  not  take  them.  The  learned  trial  judge  was 
therefore  wrong  in  finding  that  we  were  bound  to  take  delivery 
within  a reasonable  time,  and  that  that  time  had  expired. 

The  words  “firm  order”  mean,  if  anything,  only  that  the 
contract  was  not  subject  to  cancellation,  and  remained  a binding 
order,  but  subject  to  all  its  conditions.  These  words  do  not  alter 
or  remove  the  effect  of  the  wording  concerning  delivery. 
[Laidlaw  J.A.:  You  do  not  deny  that  there  was  a binding 
contract,  but  you  say  that  there  was  a condition  that  would 
permit  the  defendant  not  to  pay?]  Yes.  [Hogg  J.A.:  You  say 
that  the  phrase  “as  and  when  required  to  fill  export  orders” 
governs  the  entire  contract?]  It  constitutes  a condition  precedent 
to  liability. 

There  are  many  cases  on  the  meaning  of  delivery  “as  re- 
quired”, but  none  as  to  “as  and  when  required”.  Clearly,  the 
whole  intention  of  the  contract  was  to  sell  spoons  abroad.  I admit 
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that  we  were  bound,  but  there  was  a condition,  and  unless  that 
condition  was  fulfilled  we  did  not  have  to  take  delivery. 

The  plaintiffs  had  no  right  to  notify  us  that  we  must  accept 
delivery,  and  to  sell  the  goods  on  our  failure  to  do  so.  If  they 
had  any  right,  other  than  to  treat  the  contract  as  still  subsisting, 
it  was  to  take  the  position  that  performance  was  frustrated.  In 
any  case,  we  are  not  liable  in  damages.  If  there  is  any  liability, 
we  do  not  dispute  the  amount  assessed  by  the  trial  judge. 

I refer  to  the  following  authorities:  Mayer  d Lags  Inc.  v. 
Atlantic  Sugar  Refineries  Ltd.,  58  O.L.R.  531,  [1926]  2 D.L.R. 
783;  Lord  Strathcona  Steamship  Company,  Limited  v.  Dominion 
Coal  Company,  Limited,  [1926]  A.C.  108  at  114,  [1926]  1 D.L.R. 
873,  [1926]  1 W.W.R.  273;  Metropolitan  Water  Board  v.  Dick, 
Kerr  and  Company,  [1918]  A.C.  119;  In  re  Anglo-Russian  Mer- 
chant Traders,  Limited  v.  John  Batt  & Co.  {London),  Limited, 
[1917]  2 K.B.  679;  4 C.E.D.  (Ont.),  2nd  ed.  1950,  pp.  119-125r 
Pollock  on  Contracts,  13th  ed.  1950,  pp.  222-5. 

B.  Grossherg,  K.C.,  for  the  plaintiffs,  respondents:  The  de- 
fendant was  obliged  to  take  the  goods  within  a reasonable  time, 
and  the  trial  judge  was  right  in  so  holding.  The  time  for  delivery 
is  left  indefinite  in  the  contract,  at  the  option  of  the  buyer.  The 
words  “to  fill  export  orders”  merely  show  the  immediate  purpose 
for  the  goods,  and  do  not  detract  from  the  obligation  to  accept 
delivery  within  a reasonable  time.  The  defendant’s  argument 
entirely  overlooks  the  words  “This  is  a firm  order.”  If  there  is 
any  ambiguity  in  the  contract  it  should  be  construed  against  the 
defendant,  which  prepared  it.  It  is  wholly  unreasonable  for  the 
defendant  to  claim  that  we  must  keep  stock  on  hand,  and  that 
it  can  demand  delivery  at  any  time;  the  contract,  on  the  de- 
fendant’s contention,  might  have  continued  forever.  The  wording, 
in  any  event,  is  “to  fill  export  orders”,  not  “when  export  orders 
received  or  obtained”.  Further,  there  is  evidence  that  the  de- 
fendant attempted  to  make  too  high  a profit.  [Laidlaw  J.A.:  It 
kept  dropping  the  prices  at  which  the  spoons  were  offered.] 

The  Atlantic  Sugar  Refineries  case,  supra,  is  not  applicable, 
since  there  is  no  plea  of  frustration  here,  and  it  must  be  pleaded : 
J.  Leavey  & Company,  Limited  v.  George  H.  Hirst  & Company, 
Limited,  [1944]  K.B.  24,  [1943]  2 All  E.R.  581  at  584. 

As  to  the  buyer’s  obligation,  under  such  a contract,  to  take 
delivery  within  a reasonable  time,  I refer  to:  29  Halsbury,  2nd 
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ed.  1938,  para.  149,  p.  124;  Jones  v.  Gibbons  (1853),  8 Exch.  920, 
155  E.R.  1626;  Chapman  v.  Larin  (1879),  4 S.C.R.  349  at  356-7; 
J.  Landreville  & Sons  Ltd.  v.  Graham  Nail  and  Wire  Products 
Ltd.,  [1934]  O.R.  752,  [1934]  4 D.L.R.  681;  55  Corpus  Juris, 
p.  348. 

J.  C.  Risk,  in  reply. 

Cur.  adv.  vult. 

17th  November  1950.  Laidlaw  J.A.  {dissenting) : — ^This  is 
an  appeal  by  the  defendant  from  a judgment  pronounced  by  Mr. 
Justice  Urquhart  on  the  31st  March  1950,  in  an  action  for 
damages  for  refusal  by  the  defendant  company  to  take  delivery 
of  certain  merchandise  ordered  in  writing  by  it.  The  plaintiff 
was  given  judgment  for  $2,337.66,  together  with  costs  of  the 
action.  A counterclaim  for  repayment  of  the  sum  of  $600.06  and 
for  $1,000  damages  was  dismissed  with  costs.  There  is  no  appeal 
to  this  Court  from  the  judgment  on  the  counterclaim.  The  appel- 
lant asks  that  the  action  be  dismissed  with  costs. 

The  plaintiffs  carry  on  the  business  of  manufacturers  in  the 
city  of  Toronto.  The  business  of  the  defendant  company  is  that 
of  importers,  exporters  and  distributors  of  merchandise.  It  has 
an  office  in  Toronto,  and  has  about  125  agents  or  connections  in 
foreign  countries.  A representative  of  the  defendant  company 
suggested  that  the  plaintiffs  manufacture  teaspoons,  and  sent  to 
them  a form  of  agency  contract  signed  by  it  and  looking  to  the 
appointment  of  the  defendant  company  as  export  representative 
of  the  plaintiffs  as  suppliers  of  goods  manufactured  by  them. 
The  plaintiffs  added  to  the  form  a clause,  as  follows:  “This  con- 
tract is  subject  to  immediate  initial  order  for  three  hundred  gross 
Winite  Stainless  Steel  Teaspoons  by  the  Export  Representative 
from  Supplier.”  They  signed  the  document  as  altered  by  them, 
and  subsequently  sent  it  to  the  defendant  company. 

The  learned  trial  judge  expressed  the  opinion  “ . . . that  no 
agency  agreement  was  ever  concluded  between  the  parties.  The 
original  agency  agreement  (so  called)  was  merely  an  offer,  the 
rider  attached  operated  as  a counter-offer,  and  nothing  that 
happened  after  that  time  concluded  the  agency  agreement”. 

The  view  I take  of  the  case  does  not  require  me  to  decide  that 
question  because  the  defendant  company  in  fact  sent  the  plaintiffs 
a purchase  order  in  writing  dated  21st  December  1946  for  “300 
gross  Winite  stainless  steel  tea  spoons”,  and  in  my  opinion  the 
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liability  of  the  defendant  depends  wholly  upon  the  terms  and 
provisions  contained  in  that  written  order.  It  is  expressly  pro- 
vided therein  that  the  terms  of  payment  are:  “Net  cash  thirty 
days  or  against  delivery.”  There  are  also  the  following  provi- 
sions, which  I quote  as  follows:  “Delivery  As  and  When  required 
to  fill  export  orders.”  And  in  another  paragraph:  “This  is  a firm 
order;  deliveries,  including  packing,  as  per  your  letter,  as  and 
when  required  to  fill  export  orders.” 

The  defendant  endeavoured,  through  its  foreign  agents  and 
connections,  to  obtain  export  orders  for  the  teaspoons,  but  was 
unable  to  do  so.  Nevertheless,  the  plaintiffs  demanded  that  the 
defendant  company  accept  delivery  of  the  spoons.  The  defendant 
refused  to  do  so,  and  takes  the  position  that  there  is  no  obligation 
on  its  part  to  take  delivery  or  to  pay  for  any  of  the  spoons 
unless  and  until  it  obtains  an  export  order  or  orders  for  them. 
It  relies  upon  the  provision  in  the  order  that  delivery  of  the 
spoons  was  to  be  made  “as  and  when  required  to  fill  export 
orders”. 

I think  the  decision  of  the  Court  must  depend  upon  the  proper 
construction  of  that  clause.  The  meaning  of  the  language  is  plain 
to  me.  I see  no  room  for  any  ambiguity  or  for  any  misunder- 
standing in  respect  of  it  on  the  part  of  either  of  the  parties.  The 
clause  means  that  when  the  defendant  obtained  an  export  order 
and  required  spoons  to  fill  the  order,  the  plaintiffs,  as  suppliers, 
would  then  be  bound  to  make  delivery  of  the  number  of  spoons 
necessary  to  fill  the  order.  If  the  defendant  did  not  have  an 
export  order  to  be  filled,  it  could  not  properly  demand  delivery 
by  the  plaintiffs  of  any  spoons.  If  the  defendant  had  no  right  to 
demand  or  to  compel  delivery  of  any  spoons  under  such  circum- 
stances, the  plaintiffs  could  not  compel  the  defendant  to  accept 
delivery  under  the  same  circumstances  and  would  not  be  entitled 
to  payment  for  goods  which  the  defendant  was  not  bound  to 
receive  from  them.  I am  satisfied  that  both  parties  understood 
and  intended  that  the  goods  covered  by  the  purchase  order  were 
to  be  supplied  for  the  foreign  market  only.  It  was  never  intended 
by  the  parties  that  if  the  defendant,  in  its  business  and  capacity 
of  export  representative,  was  unable  to  sell  any  spoons  on  the 
foreign  market,  it  would  nevertheless  be  bound  to  accept  delivery 
of  the  whole  quantity  and  be  liable  for  the  full  purchase  price 
of  them. 
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Counsel  for  the  respondents  reads  the  clause  under  considera- 
tion as  though  it  read  “as  required”.  In  doing  so,  he  disregards 
the  words  “and  when”,  and  in  my  opinion  he  cannot  properly 
read  the  provision  in  that  way.  Full  effect  must  be  given  to  all 
the  words  of  the  clause,  and  “as  and  when”  has  not  the  same 
effect  and  meaning  as  the  word  “as”  alone. 

Counsel  for  the  respondents  then  argues  that  the  words  “This 
is  a firm  order”  have  the  effect  of  placing  the  defendant  under 
an  obligation  to  accept  delivery  of  the  goods  whether  or  not  they 
are  required  to  fill  export  orders.  I cannot  give  that  effect  to 
that  provision.  I think  it  has  only  the  effect  of  preventing  one 
party  from  cancelling  the  order  without  the  consent  of  the  other 
party.  While  the  order  continues  to  be  “firm”  and  cannot  be 
cancelled  at  the  will  of  one  party  only,  all  of  the  provisions 
therein  continue  at  the  same  time  to  be  in  force  and  of  full  effect. 

This  case  is  not  one  in  which  the  time  for  taking  delivery 
of  goods  is  not  fixed  or  is  left  in  doubt,  and  where  the  supplier 
or  vendor  of  goods  has  the  right  to  demand  that  the  purchaser 
take  delivery  of  them  within  a reasonable  time.  The  purchase 
order  contains  a clear  provision  that  the  time  for  delivery  to 
the  defendant  is  “when  required  to  fill  export  orders”.  That  time 
for  delivery  is  definite  and  agreed  upon  between  the  parties.  If 
the  plaintiffs  were  not  satisfied  to  accept  the  purchase  order 
with  that  provision  in  it,  they  could  and  should  have  refused  it. 
They  did  not  do  so,  but,  on  the  contrary,  accepted  it  without 
objection.  They  are  now  bound  by  it  and,  in  the  absence  of  a 
requirement  of  any  spoons  by  the  defendant  to  fill  export  orders, 
cannot  compel  the  defendant  to  accept  delivery  of  them  or  to 
pay  for  them. 

The  appeal  should  be  allowed  with  costs.  The  judgment  of 
the  Court  below  should  be  varied,  and  as  varied  should  provide 
that  the  action  be  dismissed  with  costs. 

Hogg  J.A.: — This  appeal  is  from  a judgment  of  Mr.  Justice 
Urquhart  delivered  on  the  31st  March  1950,  by  which  the  re- 
spondents were  awarded  damages  for  breach  by  the  appellant 
company  of  a contract  entered  into  between  the  parties  for  the 
sale  and  purchase  of  certain  goods.  The  facts  are  not  in  dispute 
and  the  issue  is  concerned  with  the  interpretation  of  the  con- 
tract between  the  appellant  and  the  respondents. 

At  the  suggestion  of  the  appellant,  which  was  engaged  in  the 
export  business,  the  respondents  made  the  necessary  arrange- 
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merits  for  the  manufacture  of  stainless  steel  teaspoons.  By  letter 
of  3rd  December  1946  the  respondents  informed  the  appellant 
company  that  they  were  prepared  to  supply  the  company  with 
stainless  steel  teaspoons.  The  appellant  thereupon  requested  the 
respondents  to  enter  into  an  agency  agreement  giving  the  appel- 
lant exclusive  agency  for  the  world  outside  of  Canada  for  export. 
The  arrangement  was  to  continue  for  one  year  and  if  the  business 
introduced  by  the  appellant  was  satisfactory  a permanent  con- 
tract would  be  executed.  If  not,  the  respondents  could  appoint 
someone  else  to  sell  their  goods.  The  respondents  returned  this 
contract  to  the  company  with  the  notation  that  it  was  subject 
to  an  immediate  order  for  300  gross  of  spoons.  The  learned  trial 
judge  is  of  the  opinion  that  this  agency  contract  was  not  con- 
cluded between  the  parties.  I do  not  think  that  this  agency 
arrangement  is  of  import  except  as  it  may  be  of  assistance  in 
determining  the  meaning  of  the  later  contract  which  is  in  issue 
in  the  action. 

On  the  3rd  January  1947  the  appellant  company  wrote  to  the 
respondents  enclosing  an  order  for  the  300  gross  of  spoons.  This 
letter  reads,  in  part:  “We  hope  to  have  the  pleasure  of  handing 
you  shipping  instructions  against  same  at  an  early  date.” 

The  question  presented  for  decision  in  this  appeal  depends 
upon  the  interpretation  to  be  placed  upon  certain  of  the  language 
of  the  aforesaid  order.  I think  that  this  order  should  be  set  out 
in  full. 


from 

WM.  LOOSER  & CO.  LTD. 

Empire  Building 
64  Wellington  Street  West 
TORONTO  1 


TO:  Winite  Products  Limited, 

8 Bowie  Avenue, 

Toronto,  Ontario. 

Terms  of  Payment— Net  cash  thirty  days  or  against  delivery. 
Delivery  As  and  When  required  to  fill  export  orders. 

300  gross  Winite  stainless  steel  tea  spoons  @ 1.62  per  doz. 


PURCHASE  ORDER. 


“Telephone 
Adelaide  3189 


No.  597 

(X) 


December  21st,  1946. 


$5832.00 
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“This  is  a firm  order;  deliveries,  including  packing,  as  per 
your  letter,  as  and  when  required  to  fill  export  orders. 

“The  half -gross  cardboard  packages  should  be  printed  as  per 
your  specimen,  except  your  name  ‘Winite  Product  Company, 
Toronto,  Ontario,’  shall  not  appear,  but  in  its  place  ‘Export  Dis- 
tributors, Wm.  Looser  & Co.  Limited,  Toronto,  Ontario.’ 

“Full  shipping  instructions  and  markings  will  be  sent  with 
each  individual  order,  which  is  drawn  from  this  initial  order  of 
300  gross. 

“WM.  LOOSER  & CO.  LTD. 
“per:  Wm.  Looser 

This  order  is  subject  to  receiving 
signed  Agency  Agreement. 

“Received  W.L.  P.J.H. 

“Our  Sales  Tax  license  No.  A 443 
“Please  acknowledge  receipt.” 

On  the  31st  January  1947,  in  pursuance  of  the  order,  the 
respondents  delivered  462  dozen  spoons  to  the  appellant  company 
and  on  the  28th  February  1947  a further  468  dozen  spoons  were 
delivered. 

Apparently  the  appellant  company  was  not  receiving  export 
orders  for  these  goods  and  negotiations  took  place  between  the 
parties  concerning  a reduction  in  the  price  of  the  spoons.  How- 
ever, on  the  13th  June  1947,  the  appellant  informed  the  respond- 
ents that  no  further  deliveries  were  to  be  made  as  there  were 
no  export  orders.  On  the  23rd  June  1947  the  respondents  asked 
to  have  the  balance  of  the  order  accepted,  stating  that  a reason- 
able time  had  then  passed.  Nothing  further  was  done  by  the 
appellant,  and  the  respondents  subsequently  sold  the  balance  of 
the  spoons  for  $2,126.40  and  commenced  action  for  damages  for 
breach  of  the  contract. 

The  material  words  in  the  purchase  order  are  as  follows: 
“Terms  of  payment  net  cash  thirty  days  or  against  delivery. 
Delivery  As  and  When  required  to  fill  export  orders  . . . This  is 
a firm  order;  deliveries,  including  packing,  as  per  your  letter, 
as  and  when  required  to  fill  export  orders.” 

I do  not  think  that  the  words  “net  cash”  have  much  bearing 
on  the  problem.  These  words  have  been  held  to  mean  that  before 
the  purchaser  gets  delivery  he  must  pay  the  price:  Laurie  and, 
Morewood  v.  Dudin  and  SonSj,  [1926]  1 K.B.  223. 
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It  is  necessary,  in  the  first  place,  to  consider  what  is  the 
effect  of  the  words  “firm  order”  upon  the  construction  of  the 
language  of  the  order  referring  to  delivery  of  the  goods.  It  is 
contended  that  a “firm  order”  is  one  that  may  not  be  cancelled, 
that  it  is  fixed  and  settled  and  that,  therefore,  the  provisions  in 
the  order  as  to  delivery  must  be  interpreted  in  the  light  of  these 
words. 

The  meaning  to  be  placed  upon  the  phrase  in  the  contract 
“as  and  when  required  to  fill  export  orders”  is  the  chief  question 
to  be  determined.  I think  the  words  “as  and  when”  indicate  that 
export  orders  will  be  forthcoming  and  deliveries  will  be  asked 
for  to  fill  these  orders.  These  words  refer  to  a future  uncertain 
time  and  indicate,  in  my  opinion,  that  export  orders  will  be  re- 
ceived in  future,  and  that  delivery  of  the  goods  will  be  required. 
The  Oxford  Dictionary  gives  one  of  the  meanings  of  the  word 
“as”,  when  it  is  meant  to  refer  to  a matter  of  time  or  place,  to 
be:  “at  or  during  the  time  that;  when  at  any  time  that;  when- 
ever.” This  dictionary  defines  the  word  “when”,  in  referring  to 
a future  time,  as:  “at  any  time  or  at  the  several  times,  at  which; 
on  any  occasion  that.”  The  meaning  of  these  two  words,  when 
used  in  the  sense  of  referring  to  a future  time,  would  appear  to 
be  alike.  The  words  “as  and  when”  are  not  synonymous  with  the 
word  “if”.  They  do  not  import  a condition  upon  the  fulfilment 
of  which  an  event  entirely  depends.  But  the  word  “if”  signifies 
such  a condition  or  proviso.  The  Oxford  Dictionary  gives  a 
meaning  of  the  word  “if”  to  be:  “on  condition  that;  in  the 
case  that.” 

The  principle  to  be  applied  in  the  interpretation  of  the  mean- 
ing of  the  words  “as  requested”  or  “as  required”,  is  set  out  in 
29  Halsbury’s  Laws  of  England,  2nd  ed.  1938,  para.  149,  at  p.  124. 
It  is  there  said:  “Where  the  time  of  delivery  is  indefinite,  and 
within  the  option  of  the  buyer,  as,  for  example,  where  the  goods 
are  deliverable  ‘on  request’,  or  ‘as  required’,  or  on  similar  terms, 
the  seller  is  not  bound  to  deliver  the  goods  until  the  buyer  calls 
for  delivery.  If  he  calls  for  delivery,  the  seller  must  deliver 
within  a reasonable  time  thereafter. 

“If  the  buyer  does  not  call  for  delivery  within  a reasonable 
time  after  the  contract,  the  seller  may  give  him  notice  to  do  so. 
If  the  buyer  fails  to  call  for  delivery  within  a reasonable  time 
after  the  notice,  the  seller  may  repudiate  the  contract,  if  it  be 
an  entire  one.” 
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Note  h on  the  same  page,  referring  to  the  above  question, 
reads:  “The  buyer  must  of  course  l^ave  agreed  to  buy.  The  rule 
in  the  text  does  not  apply  if  ‘as  required’  means  ‘if  required’.” 
The  case  of  Moon  v.  The  Borough  of  Camberwell  (1903),  89  L.T. 
595,  is  cited. 

In  that  case  a contractor  agreed  to  supply  to  a municipal 
corporation  certain  horses,  carts,  etc.,  “as  may  be  required”  for 
certain  work  to  be  done.  Collins  M.R.  at  p.  597,  said:  “ . . . the 
only  right  the  contractor  has  against  the  corporation  is  that  if 
they  order  from  him  certain  things  which  he  undertakes  to 
supply  they  must  pay  him  the  price  named  by  them  in  the 
schedule.”  The  words  “as  may  be  required”  are  here  given  the 
same  meaning  as  if  they  were  the  words  “if  required”.  The  word 
“may”  signifies  that  it  is  anticipated  by  the  parties  that  no 
delivery  may  ever  be  requested;  in  other  words,  that  delivery  is 
solely  conditional  upon  the  matters  covered  by  the  contract 
being  required. 

In  Jones  v.  Gibbons  (1853),  8 Exch.  920,  155  E.R.  1626,  the 
contract  was  for  the  delivery  of  iron  by  the  defendant  to  the 
plaintiff,  “to  be  delivered  as  required”.  It  was  held  that  the 
defendant  was  bound  to  inquire  of  the  plaintiff  whether  he  would 
have  the  iron  before  the  contract  could  be  rescinded  by  him  on 
the  ground  that  the  defendant  was  not,  within  a reasonable  time, 
required  to  deliver. 

In  Pearl  Mill  Co.,  Limited  v.  Ivy  Tannery  Co.,  Limited,  [1919] 
1 K.B.  78,  the  words  of  the  contract  which  was  before  the  Court 
contained  the  words  “as  required”.  Mr.  Justice  McCardie,  at  p. 
82,  said:  “I  think  that  the  point  before  us  is  one  of  considerable 
commercial  importance.  The  words  ‘as  required’  appear  in  a very 
large  number  of  commercial  contracts  throughout  the  country. 
Those  words  were  interpreted  in  Jones  v.  Gibbons,  and  it  was 
held  that  the  mere  lapse  of  a reasonable  time  did  not  entitle  the 
vendor  to  put  an  end  to  the  contract,  but  that  before  he  could 
take  that  course,  he  must  give  notice  to  the  vendor.  I regard 
Jones  V.  Gibbons  as  a well  settled  and  weighty  authority”. 

A case  in  our  own  Courts  in  which  a contract  that  was  under 
review  contained  the  words  “deliver  as  required”  is  Sierichs  v. 
Hughes  (1918),  42  O.L.R.  608,  43  D.L.R.  297,  in  the  Appellate 
Division.  The  contract  which  was  the  subject  of  the  litigation 
was  for  the  sale  of  a number  of  bags  of  flour  at  a price  agreed 
upon.  The  terms  of  payment  and  delivery  were  as  follows: 
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“Terms  cash  . . . Delivery  as  required — 30  bags  week  is  to 
be  taken  out  by  November  1st,  1916.”  It  was  held  that  the 
evidence  showed  that  the  rights  of  the  parties  were  mutually 
abandoned.  Hodgins  J.A.  with  whose  judgment  Latchford  J. 
agreed,  drew  attention  to  the  case  of  Jones  v.  Gibbons,  supra, 
as  to  the  relative  rights  of  a vendor  and  vendee  where  the 
delivery  of  goods  is  to  be  “as  required”  by  the  purchaser.  He 
said,  at  p.  621:  “I  may  perhaps  draw  attention  to  the  case  of 
Jones  V.  Gibbons,  as  to  the  relative  rights  of  vendor  and  vendee 
where  the  delivery  is  to  be  'as  required.’  That  case  is  treated 
as  still  an  authority  for  the  twofold  proposition  that,  while  the 
vendee,  if  he  requires  delivery,  must  ask  for  it  within  a reasonable 
time,  yet  the  vendor  cannot  cancel  the  contract  without  himself 
offering  to  deliver  or  inquiring  of  the  buyer  whether  he  would 
take  the  goods.” 

The  rights  of  the  parties  to  a contract  are  shown  by  the 
written  agreement  and  the  contract  must,  therefore,  be  examined 
to  ascertain  the  intention  of  the  parties  and  the  true  meaning 
of  the  document,  but  where  the  meaning  is  not  clear  the  circum- 
stances surrounding  the  making  of  the  contract  may  be  looked 
at,  not  to  add  to  or  vary  the  terms  of  the  contract  but,  as  was 
said  by  Ferguson  J.A.  in  the  Sierichs  case,  “to  arrive  at  a con- 
clusion as  to  the  true  intent  and  meaning  of  the  words  used  in  the 
document”.  He  cites,  as  authority  for  this  statement,  Addison 
on  Contracts,  10th  ed.  p.  503,  and  the  judgment  of  Lord  Cairns 
in  Bowes  et  al.  v,  Shand  et  al.  (1877),  2 App.  Cas.  455  at  462. 

The  proposed  export  agency  agreement,  to  which  I have  made 
reference,  is  a circumstance  which  I think  may  be  considered 
in  attempting  to  find  the  true  meaning  of  the  contract.  This 
agreement  anticipates  that  the  appellant  might  not  have  sufficient 
export  orders  during  the  first  year  and  it  was  willing  that  the 
contract  be  ended  by  the  respondents  at  the  end  of  that  year.  It 
is  not  suggested  in  this  proposed  agency  agreement  that  any 
order  for  spoons  was  conditional  upon  export  orders  for  such 
spoons  being  received  by  the  appellant  or  that  payment  would 
not  be  made  for  any  spoons  ordered  from  the  respondents  by 
the  appellant  company  unless  export  orders  were  received,  and 
it  was  anticipated  that  the  appellant  might  not  receive  sufficient 
export  orders  during  the  first  year. 

I think  that  when  the  language  of  the  contract  is  viewed  in 
the  light  of  the  circumstances  under  which  it  was  made  and 


C.A.  Wingold  et  ah  v*  Wm*  Looser  Co*  Gibson  J.A.  851 

because  of  the  construction  put  upon  the  words  “as  requested” 
in  relation  to  the  time  of  delivery  of  goods  by  the  judgments  in 
the  cases  which  I have  cited,  the  conclusion  arrived  at  by  the 
learned  trial  judge  should  be  upheld.  In  my  opinion  the  appellant 
was  required  to  take  delivery  of  the  goods  ordered  within  a 
reasonable  time.  The  evidence  shows  that  the  respondents  were 
not  lax  in  endeavouring  to  have  the  appellant  company  take 
delivery.  The  appeal  should  be  dismissed  with  costs. 

Gibson  J.A. : — This  is  an  appeal  by  the  defendant  from  the 
judgment  of  Mr.  Justice  Urquhart  in  an  action  claiming  damages 
for  refusal  to  accept  delivery  of  goods. 

The  plaintiffs  had  been  engaged  in  the  business  of  manufac- 
turing trailer  equipment  for  motor  vehicles  and  in  1946  ap- 
proached the  defendant  with  reference  to  exporting  their  prod- 
uct. It  was  suggested  by  the  defendant  that  the  plaintiffs  com- 
mence the  manufacture  of  stainless  steel  teaspoons  and  negotia- 
tions were  entered  into  between  the  parties. 

On  the  3rd  December  1946  the  plaintiffs  wrote  to  the  defend- 
ant company  informing  it  that  they  were  prepared  to  supply 
Winite  stainless  steel  teaspoons  in  any  quantity  on  immediate 
delivery,  and  on  5th  December  a letter  was  written  by  the 
defendant  to  the  plaintiffs  acknowledging  receipt  of  their  letter 
and  enclosing,  in  duplicate,  an  agency  contract  for  execution. 

This  contract  provided  that  the  defendant  would  become  the 
exclusive  export  sales  agent  for  the  products  of  the  plaintiffs  and 
its  territory  was  defined  as  “the  world,  excluding  Canada”. 

Clause  2 of  the  agreement,  as  to  payment,  stated:  “Invoices 
are  to  be  supplied  to  the  Export  Representative,  and  payment  in 
respect  of  same  will  be  made  from  Toronto  on  the  following 
terms:  Against  Shipping  Documents  with  covering  Invoices,  or 
by  Letter  of  Credit  on  presentation  of  your  Shipping  Documents 
and  Invoices  through  Bankers.” 

Clause  3 stated:  “It  is  agreed  the  Export  Representative 
assumes  all  Credit  Risks  for  goods  shipped  to  their  customers 
anywhere  covered  by  this  agreement,  and  the  responsibility  of 
collections  to  be  the  exclusive  responsibility  of  the  Export  Repre- 
sentative.” 

The  agreement  further  provided:  “This  initial  arrangement 
to  be  valid  for  one  year,  and  subject  to  satisfactory  business  being 
introduced  by  the  Export  Representative  a permanent  contract 
to  be  entered  into  upon  terms  to  be  determined.” 
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The  plaintiffs  accepted  the  terms  of  the  agency  contract  but 
added  thereto  a further  stipulation  as  follows:  “This  contract 
is  subject  to  immediate  initial  order  for  three  hundred  gross 
Winite  Stainless  Steel  Teaspoons  by  the  Export  Representative 
from  Supplier.” 

On  the  3rd  January  1947  the  defendant  company  acknowl- 
edged receipt  of  the  “signed  copy  of  arrangements”  and  at  the 
same  time  enclosed  an  order,  no.  597,  which  order  bears  date 
21st  December  1946,  and  stated:  “ ...  we  hope  to  have  the 
pleasure  of  handing  you  shipping  instructions  against  same  at  an 
early  date.” 

This  order  no.  597  was  addressed  to  Winite  Products  Limited 
and  was  for  300  gross  Winite  stainless  steel  teaspoons  at  $1.62 
per  dozen — $5,832. 

The  terms  of  payment  were  stated  to  be:  “Net  cash  thirty 
days  or  against  delivery.  Delivery  As  and  When  required  to 
fill  export  orders.”  The  order  further  stated:  “This  is  a firm 
order;  deliveries,  including  packing,  as  per  your  letter,  as  and 
when  required  to  fill  export  orders.” 

It  appears  that  the  defendant,  through  its  foreign  agents, 
attempted  to  make  sales  through  orders  from  abroad  but  no 
orders  were  received,  although  the  price  asked  was  reduced  from 
$2.10  per  dozen  to  $1.73  per  dozen.  The  foreign  agents  com- 
plained that  the  prices  asked  were  too  high. 

It  further  appears  that  the  defendant  took  delivery  on  30th 
December  1946,  31st  January  1947,  and  28th  February  1947,  of 
a total  of  942  dozen  teaspoons  and  made  payments  at  the  agreed 
price  of  $1.62  per  dozen,  although  in  payment  for  the  final 
shipment  there  remains  a balance  owing  of  $158.10. 

No  orders  for  export  having  been  received,  the  defendant 
refused  to  accept  any  further  deliveries  and  asserted  that  it  was 
not  required  to  accept  or  pay  for  any  teaspoons  until  they  were 
required  to  fill  export  orders. 

The  plaintiffs  continually  pressed  the  defendant  to  take  de- 
livery of  the  balance  and  finally  gave  the  defendant  notice,  on 
the  26th  June  1948,  that  unless  delivery  of  the  balance  was 
accepted  the  goods  would  be  disposed  of  and  any  loss  charged 
to  the  defendant.  The  goods  were  actually  resold  on  the  17th 
July  1948,  at  a loss  to  the  plaintiffs  of  $2,179.56. 
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In  his  judgment  the  trial  judge  awarded  the  plaintiffs  the 
amount  of  their  loss  together  with  the  sum  of  $158.10  owing  on 
the  shipment  of  the  28th  February  1947,  a total  of  $2,337.66. 

Counsel  for  the  defendant  urged  that  the  obligation  to  take 
delivery  and  to  make  payment  was  conditional  upon  the  happen- 
ing of  an  event  that  never  occurred;  that  the  defendant’s  obliga- 
tion to  take  delivery  was  to  commence  with  the  obtaining  of 
export  orders;  and  that  the  words  “firm  order’’  meant,  if  any- 
thing, only  that  the  contract  was  not  subject  to  cancellation. 

I cannot  agree  with  this  contention  as  I find  that  the  de- 
fendant’s agency  contract  was  entered  into  upon  the  distinct 
understanding  that  an  immediate  initial  order  for  300  gross  tea- 
spoons would  be  forthcoming,  and  order  no.  597,  ordering  these 
spoons  at  a fixed  price,  is  stated  to  be  a “firm  order’’.  While  the 
terms  of  payment  provided  “Net  cash  thirty  days  or  against 
delivery.  Delivery  to  be  As  and  When  required  to  fill  export 
orders”,  this  does  not  imply  that  if  no  orders  were  received  no 
payment  on  account  of  this  sale  would  ever  be  forthcoming. 

The  defendant  offered  the  goods  for  sale  at  a considerable 
mVark-up  in  price  and  there  can  be  little  justification  for  it  in 
refusing  to  accept  delivery  of  the  teaspoons  unless  it  was  assured 
of  a definite  profit  on  the  transaction.  It  is  quite  possible  that 
had  the  defendant  been  content  to  reduce  its  price,  taking  a lesser 
profit  or  perhaps  a loss,  export  orders  could  have  been  secured. 
Therefore  it  is  not  open  to  it  to  rely  upon  the  doctrine  of  frus- 
tration when  the  defendant  was  not  prevented  from  completing 
its  contract  through  circumstances  entirely  beyond  its  control. 
The  provision  “as  and  when  required  to  fill  export  orders”  is 
an  indication  that  export  orders  would  be  forthcoming  and  the 
words  “as  and  when  required”  by  no  means  carry  the  same 
implication  that  might  have  been  understood  had  the  words  been 
“i/^  as  and  when  required”. 

It  has  been  held  in  many  instances  that  where  time  for 
payment  is  indefinite,  payment  must  be  made  within  a reasonable 
time.  Reference  was  made  to  Chapman  v.  Larin  (1879),  4 S.C.R. 
349,  where  it  was  stated  by  Ritchie  C.J.:  “If  the  vendee  un- 

reasonably withheld  his  orders,  the  vendor  discharged  his  duty 
by  a tender  or  offer  of  performance,  that  is,  of  delivering  at  the 
place  specified,  at  or  after  a reasonable  time  had  elapsed,  thereby 
giving  the  vendee  an  opportunity  of  accepting  a complete  per- 
formance.” 
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I find  that  the  plaintiffs  waited  for  a reasonable  time  before 
requiring  the  defendant  to  fulfil  its  contract  and  gave  reasonable 
notice  before  making  a resale  of  the  goods  and  therefore  I would 
dismiss  this  appeal  with  costs. 

Appeal  dismissed  with  costs,  Laidlaw  J.A.  dissenting. 

Solicitors  for  the  plaintiffs,  respondents:  Luxenberg,  Levin- 
ter,  Grossberg  d Shapiro,  Toronto. 

Solicitors  for  the  defendant,  appellant:  Risk,  Weekes  d 

McGraw,  Toronto. 


[COURT  OF  APPEAL.] 

Wallace  v*  Nichol  and  NichoL 

SaZ©  of  Land — Enforcement  of  Contract — Mortgage  Affecting  Land  Sold 
and  Other  Land — Agreement  hy  Vendor  to  Obtain  Partial  Discharge 
of  Mortgage — Refusal  of  Mortgagee — Remedies  of  Purchaser. 

The  owners  of  two  parcels  of  land  gave  a mortgage  covering  both 
parcels.  The  mortgage  contained  a clause  permitting  the  mortgagor 
to  pay  off  any  part  of  the  mortgage  moneys  at  any  time  without 
notice  or  bonus,  and  a further  clause  provided  that  every  part  of 
the  land  mortgaged  should  stand  charged  with  the  whole  of  the 
moneys  secured,  and  no  person  could  require  the  mortgagee  to 
apportion  the  moneys  in  respect  of  any  part  of  the  land,  although  the 
mortgagee  might  from  time  to  time  discharge  parts  of  it.  The  owners 
entered  into  an  agreement  for  the  sale  of  one  parcel,  the  agreement 
containing  an  undertaking  by  the  vendors  to  obtain  a partial  discharge 
of  the  mortgage,  to  be  registered  at  the  time  of  closing.  The  mortgagee 
refused  to  give  a partial  discharge,  and  the  vendors  thereupon 
offered  to  return  the  deposit.  The  purchaser  refused  to  accept  the 
deposit  and  sued  for  specific  performance. 

Held,  specific  performance  could  not  be  decreed  for  the  reason  that 
the  contract  was  beyond  the  capacity  of  the  defendants  to  perform, 
since  they  could  not  obtain  a partial  discharge  of  the  mortgage.  It 
was  true  that  they  could  obtain  a complete  discharge,  by  paying  the 
full  amount  due,  but  this  was  clearly  not  within  the  contemplation 
of  the  parties.  If  specific  performance  were  decreed,  the  plaintiff 
could  only  obtain  his  parcel  subject  to  the  whole  mortgage  indebted- 
ness. He  was  unwilling  to  be  saddled  with  the  excess  of  the  mort- 
gage over  the  purchase  price,  but  wanted  the  land  for  no  more  than 
he  agreed  to  pay.  If  the  cost  to  him,  either  immediately  or  ultimately, 
was  more  than  that,  the  excess  could  be  recovered  only  by  way  of 
damages  arising  from  the  defendants’  breach  of  contract,  and  the 
plaintiff  could  not  have  both  specific  performance  (with  an  abate- 
ment of  the  purchase  price)  and  damages.  Horrocks  v.  Rigby  (1878), 
9 Ch.  D.  180;  Ontario  Asphalt  Block  Co.  v.  Montreuil  (1913),  29  O.L.R. 
534  at  548,  affirmed  52  S.C.R.  541,  applied. 

The  only  relief  available  to  the  plaintiff  in  the  circumstances  of  the 
case  was  damages  and  these  must  be  limited  to  the  return  of  the 
deposit  and  to  any  costs  incurred  in  searching  the  title  and  attending 
at  the  appointed  time  and  place  for  closing. 

An  appeal  by  the  defendants  from  the  judgment  of  Genest  J. 
in  favour  of  the  plaintiff. 
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3rd  and  4th  October  1950.  The  appeal  was  heard  by  Roach, 
Bowlby  and  Mackay  JJ.A. 

J.  J.  Robinette^  K.C.  (R.  M.  Myers,  K.C.,  with  him),  for  the 
defendants,  appellants:  We  ask  leave  for  David  Nichol  to  defend 
the  action  now,  and  to  appeal  from  the  judgment  at  trial.  The 
rule  is  that  a defendant  may  enter  an  appearance  at  any  time 
before  judgment,  and  if  the  judgment  is  overruled  there  is  no 
judgment  in  effect  and  we  should  be  permitted  to  defend. 

As  a preliminary  point,  we  submit  that  the  formal  judgment, 
as  entered,  goes  far  beyond  the  reasons  of  the  trial  judge,  and 
is  wrong. 

Much  depends  in  this  case  on  the  meaning  of  the  word 
'‘undertaking’’  in  the  contract.  This  word  has  many  meanings 
and  in  a case  of  this  kind  it  should  be  interpreted,  not  according 
to  its  strict  legal  implications,  but  as  the  parties  themselves  in- 
tended, namely,  as  requiring  the  defendants  to  “try”  or 
“attempt”;  dictionary  meanings  support  this  interpretation. 
According  to  that  construction,  it  should  be  held  that  the  de- 
fendants did  all  that  was  required  of  them,  and  the  action  should 
be  dismissed,  on  the  principle  that  if  a condition  is  impossible  of 
performance  the  Court  will  not  decree  specific  performance: 
Beeston  v.  Stutely  (1858),  27  L.J.  Ch.  156. 

If,  on  the  other  hand,  the  clause  is  to  be  construed  as  imposing 
an  absolute  obligation  on  us,  the  plaintiff  is  still  not  entitled  to 
specific  perfoimance,  because  in  all  the  circumstances  it  would 
be  unfair,  and  the  Court  will  not  decree  specific  performance 
where  it  would  be  inequitable  to  do  so:  Lee  v.  Dawson  (1861), 
4 L.T.  464. 

Nor  will  a Court  of  equity  decree  specific  performance  where 
there  has  been  a bona  fide  mistake  on  the  part  of  the  defendant : 
Blackwood  v.  Paul  (1854),  4 Gr.  550;  McDonell  v.  McDonell 
(1874),  21  Gr.  342.  There  is  here  a mistake  as  to  the  substance  of 
the  agreement,  and  the  mistake  is  embodied  in  the  writing;  we 
would  be  entitled  to  come  to  the  Court  and  ask  to  have  the 
agreement  set  aside:  Cooper  v.  Phibbs  et  al.  (1867),  L.R.  2 H.L. 
149.  There  was  not  a mere  unilateral  mistake  but  a mutual  error 
in  incorporating  into  the  written  document  the  understanding 
of  the  parties.  If  we  were  seeking  to  enforce  the  contract  we 
might  need  to  ask  for  rectification,  but  here  we  are  setting  up  a 
mistake  as  a defence  to  an  action  for  its  enforcement,  and  it 
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is  therefore  not  necessary  to  ask  for  rectification : see  Bullen  and 
Leake’s  Precedents  of  Pleadings,  9th  ed.  1935,  p.  761  and  notes; 
Clark  V.  Appleby , [1928]  1 W.W.R.  784,  [1928]  2 D.L.R.  95. 

The  Court  will  not  decree  specific  performance  of  an  im- 
possibility: Fry  on  Specific  Performance,  6th  ed.  1921,  para. 
999,  p.  466.  There  is  ample  evidence  that  it  was  not  possible 
for  us  to  obtain  a partial  discharge  of  the  mortgage  and  there 
is  no  obligation  on  us  under  the  agreement  to  clear  off  the 
mortgage  in  any  way  other  than  by  payment  of  part  of  the  mort- 
gage debt. 

The  formal  judgment  is  in  reality  a judgment  for  specific 
performance  with  an  abatement  of  the  purchase  price.  Specific 
performance  with  an  abatement  will  not  be  ordered  where  there 
is  a defect  in  title  of  which  the  purchaser  knew  at  the  time  of  the 
contract:  Beeston  v.  Stutely^  supra-,  Castle  v.  Wilkinson  (1870), 
L.R.  5 Ch.  534;  Rudd  v.  Lascelles,  [1900]  1 Ch.  815;  Hepcraft 
V.  Hepcraft  (1897),  76  L.T.  341;  Ontario  Asphalt  Block  Co.  v. 
Montreuil  (1913),  29  O.L.R.  534  at  546,  547,  15  D.L.R.  703;  32 
O.L.R.  243,  19  D.L.R.  518,  affirmed  52  S.C.R.  541,  27  D.L.R. 
514. 

If  specific  performance  with  an  abatement  is  ordered,  it  can 
only  be  on  terms  that  the  plaintiff  agree  to  indemnify  the  defend- 
ants with  respect  to  the  entire  mortgage  debt  and  interest: 
Horrocks  v.  Rigby  (1878),  9 Ch.  D.  180  at  183-4. 

If  the  plaintiff  is  entitled  to  damages,  he  can  recover  only 
the  amount  of  the  deposit  and  any  costs  incurred  by  him  in 
searching  the  title.  If  a contract  fails  through  lack  of  title  the 
purchaser  cannot  recover  damages  beyond  the  expenses  incurred 
by  him,  even  where  the  vendor  has  contracted  knowing  that  he 
had  no  title:  Bain  et  al.  v.  FothergiU  et  al.  (1873),  L.R.  7 H.L. 
158;  Ontario  Asphalt  Block  Co.  v.  Montreuil , supra,  at  p.  545  (29 
O.L.R.).  Therefore  the  plaintiff  is  entitled  at  most  to  judgment 
for  not  more  than  $100,  with  a set-off  to  us  of  costs,  and  the 
costs  of  the  appeal  to  us. 

J.  R.  H.  Kirkpatrick,  for  the  plaintiff,  respondent:  The  defend- 
ants were  fully  aware  of  their  obligation  to  obtain  a discharge. 
There  was  no  unfairness  to  them,  for  they  did  not  act  in  good 
faith  with  us.  There  was  ample  evidence  to  support  the  trial 
judge’s  findings. 
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The  defendant  David  Nichol,  even  it  he  were  to  be  permitted 
to  enter  the  action  now,  would  be  deemed  to  admit  the  truth  of 
the  allegations  in  the  statement  of  claim,  and  should  therefore 
not  be  permitted  to  appeal. 

As  to  the  meaning  of  the  word  “undertake”  I refer  to 
Bouvier’s  Law  Dictionary,  1934,  and  Powell  v.  Smith  (1872) , L.R. 
14  Eq.  85.  Beeston  v.  Stutely,  supra,  refers  to  the  case  where 
the  consent  of  a third  person  is  important  and,  within  the 
knowledge  of  both  parties,  cannot  be  obtained.  The  offer  as 
originally  made  contained  the  words  “subject  to  a partial  dis- 
charge”, and  this  reservation  was  made  by  the  purchaser  for 
his  own  protection  and  before  the  offer  was  communicated  to 
the  vendors’  solicitor.  It  is  therefore  a condition  that  we  might 
waive  and  still  require  specific  performance  of  the  rest  of  the 
contract:  Fry,  op.  cit.,  para.  374.  Here  the  consent  of  the  mort- 
gagee was  not  in  issue.  It  would  have  been  possible  for  the 
defendants  to  obtain  a discharge  of  this  land  by  paying  off  the 
whole  mortgage.  I refer  to  Williston  on  Contracts,  rev.  ed. 
1936,  s.  392  (vol.  4) ; Fry,  op.  cit.,  para.  1001. 

Even  if  complete  performance  is  impossible,  we  are  still 
entitled  to  performance  cy-pres;  the  plaintiff  is  entitled  to  his 
election:  Bennett  v.  Fowler  (1840),  2 Beav.  302,  48  E.R.  1197; 
Dart  on  Vendors  and  Purchasers  of  Real  Estate,  7th  ed  1905,  p. 
1075;  Mortlock  v.  Butter  (1804),  10  Ves.  292,  32  E.R.  857. 

The  cases  cited  for  the  appellants  were  all  cases  where  it 
was  essential  that  a third  person  should  agree  and  he  could  not 
be  made  to  agree;  that  is  not  this  case,  because  the  contract 
could  be  performed  without  the  consent  of  the  mortgagee. 

J.  J.  Robinette,  K.C.,  in  reply:  The  consent  of  the  mortgagee 
to  a partial  discharge  was  an  essential  preliminary,  and  it  could 
not  be  obtained.  There  was  no  obligation  on  us  to  obtain  anything 
more  than  a partial  discharge,  and  it  was  impossible  to  obtain 
that. 

Cur.  adv.  vult. 

20th  November  1950.  The  judgment  of  the  Court  was 
delivered  by 

Roach  J.A.:— The  facts  giving  rise  to  this  litigation  are  as 
follows : 
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The  defendants  were  the  owners  of  two  parcels  of  farm  lands 
in  the  township  of  North  Dumfries,  in  the  county  of  Waterloo, 
which,  for  the  purposes  of  these  reasons,  may  be  conveniently 
referred  to  as  parcel  “A”  and  parcel  “B”.  By  a mortgage  dated 
2nd  December  1947  they  had  mortgaged  both  those  parcels  to 
secure  the  sum  of  $4,365  and  interest.  The  principal  of  the 
mortgage  was  payable  in  instalments  of  $200  each  half-yearly 
in  each  of  the  years  thereafter  until  the  24th  December  1952, 
on  which  date  the  whole  of  the  balance  then  unpaid  becomes 
payable.  Interest  was  also  payable  half-yearly.  The  mortgage 
provided  that  the  mortgagors  should  have  the  privilege  of  paying 
any  amount  of  the  principal  at  any  time  without  notice  or  bonus. 
It  also  contained  this  provision: 

“And  it  is  agreed  and  declared  that  every  part  or  lot  into 
which  the  mortgaged  lands  are  or  may  hereafter  be  divided  does 
and  shall  stand  charged  with  the  whole  of  the  moneys  hereby 
secured  and  no  person  shall  have  any  right  to  require  the  mort- 
gage moneys  to  be  apportioned  upon  or  in  respect  of  any  such 
part  or  lot,  and  the  Mortgagee  may  from  time  to  time  discharge 
any  part  or  parts,  lot  or  lots,  of  the  mortgaged  lands  for  such 
consideration  as  he  shall  think  proper  or  without  consideration 
if  he  sees  fit,  and  no  such  discharge  shall  diminish  or  prejudice 
this  security  as  against  the  lamds  remaining  undischarged  or  as 
against  any  person  whomsoever.” 

By  an  agreement  which  took  the  form  of  an  offer  to  purchase, 
dated  19th  October  1948,  signed  by  the  plaintiff,  and  an  accept- 
ance of  that  offer  bearing  the  same  date  and  signed  by  the 
defendants,  the  plaintiff  agreed  to  purchase  and  the  defendants 
to  sell  parcel  “A”  for  the  sum  of  $3,000,  payable  $50  as  a deposit 
and  the  balance  in  cash  on  the  date  thereby  fixed  for  closing, 
namely,  10th  November  1948.  The  offer  contained  this  clause: 

“The  Vendors  undertake  to  obtain  a partial  discharge  of  a 
mortgage  held  by  Mrs.  Walter  Grieves,  discharging  the  lands 
intended  to  be  sold  hereby,  which  discharge  will  be  registered  on 
the  date  for  closing.  The  place  of  closing  is  to  be  the  Registry 
Office  at  Kitchener.” 

Before  the  date  for  closing  the  mortgagee  refused  to  execute 
a partial  discharge  discharging  parcel  “A”  from  the  mortgage. 
The  defendants  then  tendered  a return  of  the  deposit  to  the 
plaintiff  which  the  plaintiff  refused  to  accept,  and  after  the  date 
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fixed  for  closing  the  plaintiff  brought  this  action  claiming  specific 
performance  of  the  agreement. 

The  defendant  David  M.  Nichol  did  not  defend  the  action. 

The  defendant  Edward  Bruce  Nichol  did  defend  it  and  pleaded 
inter  alia,  that  the  agreement  was  unfair  and  had  been  entered 
into  by  mistake  in  this  respect,  that  it  had  never  been  the  in- 
tention of  the  parties  that  the  defendants  should  give  an 
unequivocal  undertaking  to  obtain  a partial  discharge  of  the 
mortgage,  but  that  the  real  agreement  between  the  parties  was 
that  the  defendants  should  attempt  to  obtain  a partial  discharge 
and  in  the  event  that  they  should  not  succeed  in  that  attempt, 
the  agreement  between  the  parties  was  to  be  null  and  void. 

The  action  was  tried  before  Mr.  Justice  Genest  without  a jury. 
The  learned  trial  judge  found  that  the  agreement  was  not  unfair 
and  was  not  entered  into  by  any  mistake  and  could  not  be 
contradicted  by  any  verbal  testimony.  He  construed  the  clause 
in  the  agreement  which  I have  quoted  as  constituting  a binding 
agreement  by  the  defendants  to  obtain  a partial  discharge  and  not 
as  having  the  limited  meaning  for  which  the  defendant  whb 
appeared  had  contended.  In  his  reasons  he  gave  the  defendants 
thirty  days  within  which  to  obtain  a partial  discharge,  failing 
which  the  plaintiff  should  recover  damages  for  breach  of  the 
agreement,  such  damages  to  be  the  subject  of  a reference  to  the 
Local  Master  at  Kitchener. 

The  formal  judgment  declares  that  the  agreement  is  a binding 
agreement  for  the  sale  and  purchase  of  the  lands  and  orders 
that  the  defendants  execute  and  deliver  a proper  conveyance 
of  the  lands  to  the  plaintiff  and  that  the  plaintiff  pay  the  balance 
of  the  purchase  price  to  the  defendants,  subject  to  adjustments, 
upon  receipt  of  a proper  conveyance  and  a partial  discharge  of  the 
mortgage.  It  further  orders  that  the  defendants  obtain  a partial 
discharge  within  thirty  days,  failing  which  the  plaintiff  shall 
be  entitled  to  damages,  the  same  to  be  assessed  on  a reference 
to  the  Local  Master  at  Kitchener.  From  that  judgment  the 
defendant  Edward  Bruce  Nichol  has  appealed  to  this  Court. 

Counsel  appearing  on  behalf  of  Edward  Bruce  Nichol  advised 
the  Court  that  he  now  had  instructions  from  the  defendant 
David  M.  Nichol,  and  he  asked  that  David  M.  Nichol  be  now 
permitted  to  defend  the  action  nunc  pro  tunc  and  join  in  this 
appeal.  David  M.  Nichol  had  been  examined  for  discovery  and 
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the  plaintiff  read  in  part  of  that  examination  as  part  of  his 
case. 

For  reasons  which  will  hereinafter  appear,  I have  reached 
the  conclusion  that  this  appeal  must  be  allowed  and  the  judgment 
below  varied.  In  the  circumstances  I think  that  the  defendant 
David  M.  Nichol  should  now  be  permitted  to  enter  an  appearance 
and  defend  the  action  nunc  pro  tunc.  His  statement  of  defence, 
however,  can  only  be  a duplicate  of  the  defence  filed  by  his  co- 
defendant. The  formal  judgment  is  in  effect  a judgment  for 
specific  performance  with  an  abatement  of  the  purchase  price 
and  damages. 

I should  say  at  once  that  it  is  clear  from  the  evidence  that 
before  the  agreement  was  entered  into  the  plaintiff  knew  that  the 
mortgage  covered  both  parcels  and  that  the  amount  unpaid  on  it 
exceeded  the  purchase  price  of  parcel  “A”.  The  evidence  is  also 
clear  that  the  defendants  did  request  the  mortgagee  to  give  a 
partial  discharge,  discharging  parcel  '‘A”  from  the  mortgage, 
offering  first  $1,000  and  finally  $2,000  as  a consideration  for 
such  partial  discharge,  and  that  the  mortgagee  refused  to  accept 
less  than  the  full  amount  of  principal  and  interest  unpaid  under 
the  mortgage  and,  of  course,  if  that  full  amount  was  paid  the 
mortgagee  was  willing  to  grant  a complete  discharge. 

The  arguments  advanced  on  behalf  of  the  appellants  were 
several.  First,  it  was  argued  that  the  clause  which  I have  quoted 
from  the  agreement  should  be  construed  as  obligating  the  defend- 
ants only  to  attempt  to  obtain  a partial  discharge  and  not  as 
amounting  to  a binding  obligation  to  obtain  it.  I do  not  agree. 
In  my  opinion  that  clause  must  be  given  its  usual  legal  meaning 
and,  giving  it  that  meaning,  it  constitutes  an  unconditional  agree- 
ment by  the  defendants  to  obtain  a partial  discharge. 

In  my  opinion  specific  performance  of  the  agreement  here  in 
question  cannot  be  decreed  for  the  reason  that  it  is  beyond  the 
capacity  of  the  defendants  to  perform  it.  They  cannot  obtain  a 
partial  discharge  of  the  mortgage.  It  is  true  that  by  the  terms 
of  the  mortgage  they  are  entitled  at  any  time,  without  notice 
to  the  mortgagee,  to  pay  off  the  whole  mortgage  and  obtain  a 
complete  discharge.  It  is  clear,  however,  from  the  language  of  the 
agreement  that  it  was  never  in  the  contemplation  of  the  parties 
that  the  defendants  would  be  required  to  extinguish  the  whole 
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mortgage  indebtedness.  The  reference  in  the  agreement  to  a 
partial  discharge  makes  that  clear. 

There  are  insurmountable  difficulties  which  prevent  decreeing 
specific  performance.  The  balance  unpaid  on  the  mortgage  ex- 
ceeds the  balance  of  the  purchase  price  by  over  $1,400.  If  specific 
performance  were  decreed  the  plaintiff  could  only  acquire  parcel 
“A”  subject  to  the  whole  mortgage  indebtedness.  There  is  no 
obligation  on  the  mortgagee  to  apportion  the  mortgage  indebted- 
ness between  the  two  parcels.  Default  in  payment  would  render 
both  parcels  subject  to  sale  or  foreclosure  under  the  relevant 
terms  of  the  mortgage  and  the  plaintiff,  if  he  became  the  owner 
of  parcel  “A”,  and  assumed  the  whole  mortgage,  would  have  to 
agree  to  indemnify  the  defendants  against  the  liability  attaching 
to  parcel  “B”  by  reason  of  the  fact  that  the  mortgage  was  not 
discharged. 

In  HorrocJcs  v.  Righy  (1878),  9 Ch.  D.  180,  the  facts  were 
as  follows: 

The  plaintiff  agreed  to  purchase  and  two  vendors  to  sell  a 
public  house  and  hereditaments  to  which  the  vendors  represented 
they  were  entitled  for  the  residue  of  a term  of  999  years.  By  the 
terms  of  the  agreement  the  plaintiff  was  to  pay  £200  and  take 
the  property  subject  to  an  annual  ground  rent  of  £36  or  there- 
abouts and  a mortgage  thereon  of  £400.  It  transpired  that  one 
of  the  vendors  had  no  interest  in  the  property  and  the  other 
vendor  held  only  a moiety  thereof  and  the  mortgage  covered 
only  the  moiety  which  belonged  to  one  of  the  vendors  and  the 
amount  due  on  it  as  of  the  date  of  the  contract  was  £240.  The 
mortgagee  afterwards  agreed  to  purchase  the  whole  and  took  a 
conveyance  of  the  legal  estate  from  the  owners,  apparently  with 
notice  of  the  agreement  to  the  plaintiff.  The  plaintiff  was  willing 
to  accept  performance  as  to  the  moiety  belonging  to  one  of 
his  vendors  with  an  abatement  of  the  purchase  price  and 
an  apportionment  of  the  ground  rent.  The  plaintiff  brought 
the  action  asking  that  his  vendor  might  be  ordered  to 
perform  the  contract  so  far  as  his  moiety  of  the  property  was 
concerned  and  that  the  mortgagee,  who  by  now  had  become 
owner  of  the  whole,  might  be  ordered  to  assign  to  the  plaintiff 
the  moiety  acquired  by  him  from  the  plaintiff’s  vendor,  subject 
to  the  payment  of  one-half  of  the  ground  rent  and  with  an  abate- 
ment from  the  purchase  price  of  the  other  half  thereof  and  that 
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the  purchase  money  payable  in  respect  of  that  moiety  might  be 
paid  to  the  mortgagee  toward  the  discharge  of  his  mortgage. 
Fry.  J.  held  that  specific  performance  might  be  decreed  against 
the  plaintiff’s  vendor  who  held  one  moiety  only.  He  then  pro- 
ceeded to  consider  the  effect  of  the  mortgage  in  relation  to  the 
purchase  price  and  said: 

“Now,  taking  this  particular  case,  £200  being  the  purchase- 
money  for  the  entirety  of  the  equity  of  redemption,  £100  would 
obviously  be  the  purchase-money  to  be  paid  to  Righy  for  his 
moiety  if  there  were  no  incumbrances;  but  there  is  an  incum- 
brance on  that  moiety.  The  reason  of  the  case,  therefore,  requires 
that  inasmuch  as  the  purchaser  can  get  only  the  moiety  of  the 
equity  of  redemption,  and  has  to  bear,  not  the  moiety,  but  the 
entirety,  of  the  incumbrance,  that  the  one  moiety  of  that  in- 
cumbrance which  he  did  not  expect  to  bear  should  be  set  off 
against  the  purchase-money  which  he  did  expect  to  pay. 

“The  result  is,  that  the  vendor,  by  representing  that  the  in- 
cumbrance was  upon  the  entirety  and  not  upon  the  moiety,  has 
cast  upon  the  moiety  an  amount  of  incumbrance  which  neither 
he  nor  the  purchaser  contemplated  as  falling  on  that  moiety.  But 
it  being  conceded  in  this  case  that  the  purchase-money  of  the 
moiety  was  £100,  and  that  the  mortgage  upon  that  moiety  ex- 
ceeds £200  by  more  than  £100,  it  follows  that  the  deduction  so  to 
speak,  from  the  purchase-money  is  larger  than  the  purchase- 
money  itself,  and  that  no  sum  at  all  will  come  to  the  vendor 
Righy.  Therefore,  all  I can  do  is  to  say,  that,  in  my  judgment,  the 
Plaintiff  is  entitled  to  a conveyance  of  Rigby's  moiety  upon 
entering  into  covenants  to  pay  the  rent,  and  to  perform  the 
covenants  in  the  original  lease,  and  to  pay  the  entire  mortgage 
money  and  interest  due  to  Clarke  [the  mortgagee],  and  to  in- 
demnify Righy  in  respect  of  those  liabilities.” 

Meredith  C.J.O.  refers  to  that  case  in  Ontario  Asphalt  Block 
Co.  V.  Montreuil  (1913),  29  O.L.R.  534  at  548,  15  D.L.R.  703 
(see  also  32  O.L.R.  243,  19  D.L.R.  518),  affirmed  52  S.C.R.  541, 
27  D.L.R.  514,  and  in  it  finds  support  for  the  proposition  which 
he  states  thus: 

“It  is,  I think,  clear  upon  principle,  that  a purchaser  who 
elects  to  take  what  the  vendor  can  convey,  with  an  abatement 
of  the  purchase-money  for  a deficiency  in  title,  quantity,  or 
quality  of  the  estate,  is  not  entitled  to  anything  beyond  that.  He 
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is  not  bound  to  take  what  the  vendor  can  give,  but  may  rescind  the 
contract  or  claim  damages  for  the  breach  of  it;  and  what  he 
in  effect  does  when  he  makes  his  election  is  to  agree  to  take  the 
partial  performance,  with  the  abatement,  in  lieu  of  the  rights 
he  might  otherwise  have  arising  out  of  the  contract  or  the  breach 
of  it;  and  it  is  probably  for  that  reason  that  the  rule  has  been 
criticised  as  involving  the  making  of  a new  contract  for  the 
parties.” 

In  the  instant  case  this  plaintiff  is  unwilling  to  be  saddled 
with  the  excess  of  the  mortgage  over  the  purchase  price  as  a 
consideration  for  acquiring  title  to  parcel  “A”.  His  statement 
of  claim  can  be  read  only  as  declaring  that  he  wants  parcel 
“A”  for  no  more  than  the  consideration  which  he  agreed  to  pay. 
If  the  cost  to  him  either  immediately  or  ultimately  is  more  than 
that,  the  excess  could  be  recovered  only  by  way  of  damages 
arising  from  the  defendants’  breach  of  contract  and,  as  pointed 
out  by  Meredith  C.J.O.,  on  principle  he  cannot  have  specific 
performance  with  an  abatement  and  damages  too. 

In  the  circumstances  of  this  case  the  only  relief  available 
to  the  plaintiff  is  damages.  Those  damages  are  limited  to  a 
return  of  the  deposit  and  to  any  costs  incurred  in  searching  the 
title  and  attending  at  the  appointed  time  and  place  for  the 
purpose  of  closing  the  deal. 

This  appeal  must,  therefore,  be  allowed  and  the  judgment 
below  varied  and  as  varied  it  should  declare  that  the  plaintiff 
shall  recover  from  the  defendants  the  amount  of  the  deposit  and 
the  costs  of  investigation  of  title  and  attendances  to  close  the 
transaction.  If  the  parties  cannot  agree  on  those  latter  amounts 
there  shall  be  a reference  to  the  Local  Master  at  Kitchener  to 
determine  the  same. 

I think  full  justice  would  be  done  as  between  the  parties  if 
there  were  no  costs  awarded  on  this  appeal,  and  I would  so  direct. 
The  plaintiff,  however,  should  have  his  costs  of  the  trial  on  the 
County  Court  scale  without  set-off. 

Judgment  varied. 

Solicitors  for  the  plaintiff,  respondent:  Shannon  d Kirk- 
patrick, Kitchener. 

Solicitors  for  the  defendants,  appellants:  Myers  and  Simmers, 
Galt. 
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[SCHROEDER  J.] 

National  Trust  Company  Limited  v.  Barcelona  Traction,  Light  and 
Power  Company  Limited;  Ex  parte  Westminster  Bank  Limited. 

Receivers — Powers  and  Duties  of  Receiver  and  Manager — Carrying  out 
Pre-existing  Obligations  of  Company — Enabling  Trustee  for  Bond- 
holders to  Protect  its  Security — Exchange  of  Interim  Bond  Cer- 
tificates for  Definitive  Bonds — Protection  of  Prior  Bondholders. 

Bonds  and  Debentures — Interim  and  Definitive  Bonds — Trustee  for 
Bondholders  Holding  as  Security  Interim  Bond  Certificates  of  Prior 
Issue — Right  to  Definitive  Bonds. 

The  trustee  for  the  holders  of  third  mortgage  bonds  of  a company 
held,  as  part  of  its  security,  a quantity  of  the  second  mortgage  bonds, 
in  the  form  of  interim  certificates,  which  provided  for  their  exchange 
for  definitive  bonds.  An  action  was  brought  to  enforce  the  security  !| 

for  the  first  and  second  bond  issues,  and  a receiver  and  manager  was  | 

appointed,  and  the  trustee  for  the  third  issue  bondholders  then  de-  1 

manded  the  issue  of  definitive  bonds  in  place  of  the  interim  certif-  j 

icates.  i 

Held,  the  trustee  was  entitled  to  the  relief  sought.  The  fact  that  it  might  ; 

be  prejudicial  for  the  trustee  to  sell  second  mortgage  bonds  was  | 

nihil  ad  rem,  since  it  had  an  undoubted  right  to  sell  the  interim  j 

certificates,  and  would  not  obtain  less  for  definitive  bonds.  Where  it 
was  a matter  of  protecting  a security  in  the  hands  of  a creditor,  it 
was  the  duty  of  the  receiver  to  carry  out  the  company’s  obligation. 

Pegge  v.  Neath  and  District  Tramways  Company,  Limited,  [1898]  1 
Ch.  183,  applied.  The  trustee’s  cause  of  action  had  not  arisen  until 
the  time  when  it  first  demanded  definitive  bonds,  and  hence  was  not 
barred,  under  s.  48(1)  (b)  of  The  Limitations  Act,  until  twenty  years 
thereafter.  Webb  v.  Martin  (1661),  1 Lev.  48;  Savage  v.  Aldren  (1817), 

2 Stark.  232,  applied;  Norton  v.  Ellam  (1837),  2 M.  & W.  461,  dis- 
tinguished. Terms  should,  however,  be  imposed  upon  the  trustee,  so 
that  expenses  incurred  by  the  receiver  and  manager  in  connection 
with  the  preparation  and  delivery  of  definitive  bonds  should  not 
prejudicially  affect  the  position  of  holders  of  bonds  of  earlier  issues. 

Laches — Effect  of  Running  of  Statutory  Limitation  Period. 

There  can  be  no  successful  plea  of  laches  against  a plaintiff  who  sues 
within  the  statutory  period  of  limitation  applicable  to  his  cause  of 
action.  If  there  is  a statutory  bar  existing  either  expressly  or  by  way 
of  analogy,  in  equity  the  plaintiff  is  entitled  to  the  full  statutory 
period  before  his  claim  can  become  unenforceable  on  the  ground  of 
laches.  Archbold  v.  Scully  (1861),  9 H.L.  Cas.  360  at  383,  referred  to. 

A MOTION  for  relief  fully  set  out  in  the  reasons  for  judgment. 

5th,  6th  and  17th  October  1950.  The  motion  was  heard  by 
ScHROEDER  J.  in  Weekly  Court  at  Toronto. 

J.  J.  Robinette,  K.C.,  and  R.  J.  Dunn,  for  Westminster  Bank 
Limited,  applicant. 

A.  S.  Pattillo,  K.C.,  and  A.  J.  Macintosh,  for  the  defendant 
company. 

C.  R.  H.  Carson,  K.C.,  J.  G.  Middleton,  K.C.,  and  J.  L.  Stewart, 
for  the  plaintiff  and  for  the  receiver  and  manager. 

24th  November  1950.  Schroeder  J. ; — Westminster  Bank 
Limited  (hereinafter  referred  to  as  “the  Bank”)  originally 
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launched  a motion  in  the  receivership  action  between  the  plaintiff 
and  the  defendant  company  for  an  order  giving  the  Bank  leave  to 
institute  proceedings  in  an  action  or  otherwise  against  John 
Grant  Glassco,  receiver  and  manager  of  the  defendant  company 
and  against  the  defendant  company,  as  well  as  the  plaintiff  trust 
company, 

“(a)  For  an  Order  or  judgment  for  delivery  to  the  plaintiff 
of  £2,640,000  principal  amount  of  Definitive  51/2  Per  Cent,  (pay- 
able in  Pesetas)  First  Mortgage  Bonds  of  the  Defendant,  Bar- 
celona Traction,  Light  and  Power  Company,  Limited,  with  all 
interest  coupons  due  or  to  become  due  on  and  after  June  1,  1948, 
attached,  duly  executed,  certified  and  delivered  in  accordance 
with  the  provisions  of  the  Trust  Deed  dated  December  1,  1911, 
and  Supplemental  Trust  Deeds  thereto  securing  the  said  Bonds 
and  Interim  Bond  Certificates  in  exchange  for  an  equal  aggregate 
principal  amount  of  51/2  Per  Cent,  (payable  in  Pesetas)  First 
Mortgage  Bond  Interim  Bond  Certificates  held  by  the  plaintiff. 

“(b)  For  a declaration  of  its  rights  to  have  such  51/2  Per 
Cent,  (payable  in  Pesetas)  First  Mortgage  Bonds  with  such 
interest  coupons  attached  thereto  so  executed,  certified  and  de- 
livered.” 

When  the  motion  was  first  presented  counsel  for  the  defend- 
ant contended  that  the  proper  procedure  to  be  followed  was  for 
the  Bank  to  move  in  the  receivership  action  for  the  substantive 
relief  claimed  by  it,  and  not  to  institute  an  independent  suit  for 
such  purpose,  after  having  obtained  the  leave  which  was  sought. 
The  motion  was  thereupon  adjourned  and  the  same  came  on 
for  hearing  in  Toronto  on  5th,  6th  and  17th  October.  By  common 
consent  the  motion  as  initially  framed  was  turned  into  a motion 
for  judgment. 

For  reasons  of  convenience  I shall,  in  the  reasons  for  judg- 
ment which  follow,  refer  throughout  to  National  Trust  Company 
Limited  as  “the  Trust  Company”  and  to  Barcelona  Traction, 
Light  and  Power  Company,  Limited  as  “the  Barcelona 
Company”. 

It  will  be  conducive  to  a better  understanding  of  the  present 
motion  if  a brief  history  of  the  events  leading  up  to  the  com- 
mencement of  the  receivership  proceedings  is  given.  The  Bar- 
celona Company  is  a Canadian  company  having  its  head  office  in 
the  city  of  Toronto.  It  is  a holding  corporation  for  several  sub- 
sidiary companies  which  hold  valuable  assets  and  carry  on  hydro- 
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electric  and  related  enterprises  in  Spain.  The  assets  of  the 
Barcelona  Company  consist  mainly  of  the  shares  of  these  various 
subsidiary  corporations  and  securities  issued  by  them,  the  situs 
of  which  always  has  been,  and  still  is,  the  Province  of  Ontario. 

The  Barcelona  Company  at  the  present  time  has  three  bond 
issues  outstanding  which  are  hereunder  set  forth  in  the  order 
of  the  respective  priorities  which  they  hold  in  relation  to  each 
other: 

First:  The  issue  known  as  the  “6V2  per  cent  Prior  Lien 
Bonds”.  The  Trust  Company  is  trustee  for  the  bondholders 
among  whom  there  are  outstanding  bonds  having  a total  face 
value  of  £2,684,900.  It  was  provided  that  the  principal  and  in- 
terest in  respect  of  this  issue  should  be  payable  in  sterling. 

It  should  be  stated  that  from  the  commencement  of  the 
Spanish  Civil  War  in  the  year  1936  the  export  of  foreign 
currency  from  Spain  was  prohibited  and  in  consequence  the 
interest  on  the  bonds  which  are  part  of  this  issue,  as  well  as 
on  the  bonds  secondly  hereinafter  mentioned,  has  been  in  de- 
fault since  that  time. 

Secondly:  A 5^/4  per  cent,  first  mortgage  bond  issue,  in 
respect  of  which  the  Trust  Company  is  also  the  trustee  named 
in  the  deed  of  trust.  In  connection  with  this  issue  provision 
was  made  for  payment  of  the  principal  in  sterling  but  for  pay- 
ment of  the  interest  in  sterling,  francs  or  Spanish  pesetas  at 
the  bondholders’  option.  It  is  this  bond  issue  with  which  we 
are  concerned  in  the  case  at  bar.  The  total  bonds  issued  and 
outstanding  bear  a face  value  of  £4,201,920,  £1,561,920  thereof 
being  in  the  hands  of  individual  bondholders  in  the  form  of 
definitive  bonds  and  the  remaining  bonds  outstanding,  to  the 
value  of  £2,640,000,  being  in  the  hands  of  the  Bank  in  the 
form  of  interim  certificates,  and  held  by  it  as  trustee  for  the 
“peseta  bondholders”  who  are  interested  in  the  third  bond  issue 
immediately  hereinafter  mentioned. 

Thirdly:  “The  Peseta  Bonds”,  a 6 per  cent,  issue  securing 
61,895,500  pesetas.  The  Bank  is  the  trustee  named  in  the  deed 
of  trust.  Part  of  the  security  given  by  the  Barcelona  Company 
was  a specific  pledge  of  £2,640,000  principal  amount  of  bonds  of 
the  first  mortgage  issue  secondly  above  mentioned.  These  are 
held  by  the  Bank  in  the  form  of  interim  certificates  which  were 
issued  in  the  year  1924  as  part  of  its  security  as  trustee  for  the 
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peseta  bondholders,  and  it  is  in  that  capacity  that  the  Bank 
moves  in  the  proceedings  under  consideration. 

After  the  conclusion  of  the  Spanish  Civil  War  sterling  cur- 
rency was  not  available  for  export  from  the  country  but  pesetas 
were  available  in  abundance,  and  with  the  consent  and  con- 
currence of  the  Trust  Company  interest  on  these  bonds  was 
paid  not  only  to  cover  arrears  which  had  accrued  since  the 
year  1936,  but  during  the  following  years,  until  1st  December 
1947,  notwithstanding  the  fact  that  by  reason  of  the  prohibition 
which  had  been  made  by  the  Spanish  authorities  against  the 
export  of  foreign  currency,  interest  on  the  first  and  second  bond 
issues  could  not  be  paid.  Between  that  date  and  1st  June  1948  the 
Spanish  Courts,  in  proceedings  the  regularity  and  propriety  of 
which  counsel  for  the  trustee  and  the  Barcelona  Company 
criticize  and  denounce  in  the  most  scathing  terms,  declared  the 
Barcelona  Company  bankrupt,  and  this  notwithstanding  the 
fact  that  its  head  office  and  all  its  assets  were  situated  in  the 
Province  of  Ontario,  and  that  it  carried  on  none  of  its  opera- 
tions within  the  jurisdiction  of  the  Spanish  Courts.  Proceedings 
were  then  taken  by  the  trustee  in  the  Supreme  Court  of  Ontario 
for  the  enforcement  of  the  security  created  by  the  prior  lien 
trust  deed  and  the  first  mortgage  trust  deed,  by  writ  of  sum- 
mons issued  on  9th  Juiy  1948.  At  the  same  time  the  trustee 
moved  for  an  order  appointing  a receiver  and  manager,  which 
was  made  by  this  Court  on  15th  July  1948. 

After  the  receiver  and  manager  was  appointed  both  the  Trust 
Company  and  the  receiver  and  manager,  acting  for  and  on  behalf 
of  the  Barcelona  Company,  retained  counsel  in  Spain,  and  with 
the  authority  and  approval  of  this  Court  directed  action  to  be 
taken  in  the  Spanish  Courts  attacking  the  bankruptcy  proceed- 
ings in  question,  with  a view  to  unseating  the  boards  of  directors 
of  the  subsidiary  companies  in  Spain  which  were  appointed  by 
the  Spanish  Courts  to  act  in  the  place  and  stead  of  the  regu- 
larly-constituted Boards  to  administer  the  affairs  of  those  com- 
panies. It  will,  of  course,  be  obvious  that  the  only  source  of 
the  Barcelona  Company’s  income  has  now  completely  vanished 
and  that  income  is  flowing  into  channels  over  which  it  has  no 
control  whatsoever.  Up  to  the  present  time  no  substantial  pro- 
gress has  been  made  in  the  litigation  before  the  Spanish  Courts. 
The  difficulties  encountered  have  been  so  great  that  efforts  have 
from  time  to  time  been  made  through  diplomatic  channels  to 
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prevail  upon  the  Spanish  authorities  to  permit  these  proceed- 
ings to  follow  a proper  and  regular  course.  It  is  alleged  that  a 
wealthy  Spanish  promoter  named  Juan  March  who  is  said  to 
have  very  wide  influence  in  Spain  under  the  current  regime,  has 
become  the  holder,  or  has  become  beneficially  interested  in  large 
holdings,  of  the  Barcelona  Company’s  bonds  of  the  first  and 
second  issue  and  that  he  is  the  prime  instigator  of  the  bank- 
ruptcy proceedings  in  Spain  which  have  so  completely  tied  up 
the  vast  holdings  and  enterprises  of  the  Barcelona  Company’s 
subsidiaries  in  that  country.  It  is  suggested  that  the  same  in- 
dividual has  his  eyes  on  the  £2,640,000  bonds  for  which  interim 
certificates  are  now  held  by  the  Bank  and  that  he  is  awaiting 
an  opportunity  of  acquiring  them  at  an  advantageous  price  in 
order  to  fortify  his  position  in  the  endeavour  which  he  is  alleged 
to  be  making  to  arrogate  to  himself  the  vast  public  utility 
holdings  of  the  Barcelona  Company’s  subsidiary  corporations. 
Be  that  as  it  may,  there  is  not  the  slightest  foundation  in  the 
evidence  for  the  suggestion,  nor  is  such  suggestion  even  vaguely 
advanced,  that  the  Bank  is  in  any  way  connected  with  or  co- 
operating with  Mr.  Juan  March  or  any  of  his  subordinates  in 
the  actions  which  are  attributed  to  them. 

It  should  also  be  stated  that  there  is  not  the  slightest  sug- 
gestion that  the  Trust  Company  has  not  acted  at  all  times  with 
promptitude  and  efficiency  to  protect  the  interests  of  all  con- 
cerned in  the  assets  of  the  Barcelona  Company,  including  the 
interests  of  the  Bank  and  those  holders  of  peseta  bonds  whose 
interests  it  represents  as  trustee. 

Counsel  for  the  Bank  states  that  he  is  asking  that  the 
receiver  and  manager  be  authorized  and  directed  to  deliver  to 
it  definitive  bonds  in  compliance  with  the  obligation  resting  upon 
the  Barcelona  Company  as  fully  set  forth  in  the  interim  certifi- 
cates. The  particular  provision  upon  which  reliance  is  placed 
by  counsel  for  the  Bank  reads : 

“When  the  Definitive  Bonds  are  ready  for  delivery  they  will 
be  deposited  with  the  Trustee  or  its  Agent,  and  thereupon  against 
presentation  and  surrender  of  this  Certificate  the  Bearer  thereof 
will  be  entitled  to  receive  the  Definitive  Bonds  to  which  this 
Certificate  relates.” 

The  trust  deed  in  favour  of  the  Bank  which  governs  the  rights 
of  the  peseta  bondholders  bears  date  1st  May,  1927,  and  several 
of  its  provisions  have  an  important  bearing  upon  the  questions 
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in  issue.  Para.  12  of  the  said  deed  of  trust  should  be  read  along 
with  the  interim  certificates  held  by  the  Bank  since  it  relates 
directly  to  the  Bank's  right  to  accept  delivery  of  the  securities 
comprised  in  the  charge  thereby  created  in  the  form  of  interim 
certificates  without  being  under  any  liability  to  require  the 
deposit  of  definitive  securities.  Para.  12  reads: 

‘T2.  All  bonds,  shares  or  other  securities  for  the  time  being 
forming  part  of  the  mortgaged  premises,  or  the  scrip,  certifi- 
cates or  other  documents  of  title  representing  the  same,  or 
the  title  thereto,  shall  be  deposited  with  the  Trustee  or  its 
nominees,  and  the  same  shall,  subject  as  aforesaid,  be  deposited 
with  or  issued  or  transferred  to  or  otherwise  duly  vested  in  the 
Trustee  or  its  nominees,  to  be  held  by  it  upon  the  trusts  and 
with  and  subject  to  the  powers  and  provisions  herein  declared 
and  contained  concerning  the  same.  The  Trustee  shall  have  full 
right  and  liberty  to  accept  delivery  of  all  or  any  of  the  bonds, 
shares  or  securities  for  the  time  being  comprised  in  or  subject 
to  the  charge  created  by  these  presents  in  the  form  of  Interim 
Scrip  or  Certificates  without  being  under  any  liability  to  require 
the  deposit  of  definitive  bonds,  shares  or  securities.” 

The  trust  deed  dated  1st  December  1911,  securing  the  issue 
secondly  above  mentioned,  provides  in  para.  5 as  follows: 

“5.  No  bond  shall  be  issued,  or  if  issued  shall  be  obligatory 
or  entitle  the  holder  to  the  benefit  of  the  security  hereby  created 
until  it  has  been  certified  by  or  on  behalf  of  the  Trustee  in  the 
form,  or  substantially  in  the  form,  set  out  in  the  First  Schedule 
hereto  or  in  some  other  form  approved  by  the  Trustee.  Pend- 
ing the  delivery  of  lithographed  or  engraved  bonds  to  the  Trustee, 
the  Company  may  issue  and  the  Trustee  certify  interim  bonds, 
with  or  without  coupons,  in  such  form  and  in  such  amounts 
as  the  Trustee  and  the  Company  may  approve  entitling  the 
holders  thereof  to  definitive  bonds  when  the  same  are  prepared, 
and  pending  such  exchange  the  holders  of  the  said  interim  bonds 
shall  be  deemed  to  be  bondholders  and  entitled  to  the  benefit  and 
security  of  this  Indenture  to  the  same  extent  and  in  the  same 
manner  as  though  the  said  exchange  had  actually  been  made. 

“Provided  that  in  lieu  of  interim  bonds  the  Company  may 
issue  and  the  Trustee  certify  transferable  certificates  to  bearer 
or  otherwise  entitling  the  holders  and  their  transferees  or  the 
bearer,  as  the  case  may  be,  to  the  bonds  therein  mentioned,  but 
the  total  amount  of  bonds  covered  by  such  certificates  shall 
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not  exceed  the  amount  of  bonds  hereby  authorized.  The  holders 
of  such  certificates  shall  be  deemed  to  be  holders  of  the  bonds 
covered  thereby  until  the  same  are  exchanged  for  the  bonds 
therein  mentioned.” 

Paras.  15,  16  and  17  of  the  1927  trust  deed,  executed  and 
delivered  in  connection  with  the  peseta  bonds,  have  reference 
to  the  enforcement  of  the  securities  therein  mentioned  and  as 
frequent  allusions  have  been  made  to  them  in  argument  I deem 
it  advisable  to  reproduce  them  in  my  reasons  for  judgment. 
The  said  paragraphs  read  as  follows : 

‘'15.  Upon  the  happening  of  any  event  upon  the  happening 
of  which  the  security  hereby  constituted  becomes  enforceable, 
the  Trustee  may  (but  subject  to  the  provision  hereinafter  con- 
tained as  to  notice  when  such  provision  is  applicable),  in  its 
discretion  and  shall,  upon  the  request  in  writing  of  the  holder 
or  holders  of  one-fifth  part  in  value  of  all  the  Bonds  for  the 
time  being  outstanding,  or  upon  the  request  of  the  Bondholders 
by  an  extraordinary  resolution  of  the  Bondholders  passed  in 
accordance  with  the  provisions  contained  in  the  Second  Schedule 
hereto  (but  in  any  case  without  any  further  consent  on  the 
part  of  the  Company  or  its  assigns),  and  in  either  case  upon 
being  indemnified  to  its  satisfaction  as  hereinafter  provided, 
take  possession  of  the  mortgaged  premises  or  any  part  thereof, 
and  may  sell,  call  in,  collect  and  convert  into  money  the  same 
or  any  part  thereof.  Any  such  realization  or  conversion  of  all 
or  any  part  of  the  mortgaged  premises  may  be  either  a sale 
en  bloc,  or  in  such  parcels,  and  either  by  public  auction  or  by 
private  contract  or  by  tender,  and  with  or  without  any  special 
conditions  as  to  upset  price,  reserve  bid,  title  or  evidence  of 
title,  or  other  matter,  and  from  time  to  time  as  the  Trustee  in 
its  discretion  thinks  fit,  with  power  to  vary  or  rescind  any  such 
contract  of  sale,  or  buy  in  at  any  auction  and  resell,  without 
being  answerable  for  any  loss.  The  Trustee  may,  on  any  sale 
of  the  mortgaged  premises  or  any  part  thereof,  sell  for  a 
purchase  consideration  payable  by  instalments,  and  any  such 
sale  shall  be  a perpetual  bar,  both  in  law  and  equity,  against 
the  Company  and  its  assigns,  and  all  others  claiming  the  premises 
sold  or  any  part  thereof,  by,  from  or  under  the  Company  or 
its  assigns.  The  Trustee  or  any  one  or  more  of  the  Bondholders 
may  become  purchasers  on  any  sale  of  the  mortgaged  premises, 
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whether  made  under  the  power  of  sale  hereinbefore  contained 
or  pursuant  to  judicial  proceedings  as  hereinafter  provided. 

‘T6.  The  security  hereby  constituted  shall  become  enforce- 
able subject  to  the  terms  hereinafter  contained  in  each  and 
every  of  the  events  following: — 

“(A)  If  the  Company  makes  default  for  a period  of  three 
calendar  months  in  the  payment  of  any  interest  secured  by  any 
of  the  Bonds. 

“(B)  If  the  Company  makes  default  for  a period  of  six 
calendar  months  in  the  payment  of  any  principal  money  secured 
by  any  of  the  Bonds  as  and  when  the  same  ought  to  be  paid. 

“(C)  If  an  order  is  made  or  an  effective  resolution  passed 
for  winding  up  the  Company. 

“(D)  If  a Receiver,  administrator  or  other  similar  officer  is 
appointed  in  any  part  of  the  world  of  the  Company’s  under- 
taking and  property  or  any  part  thereof  and  such  appointment 
shall,  in  the  opinion  of  the  Trustee,  be  prejudicial  to  the  security 
hereby  constituted. 

“(E)  If  the  Company  shall  at  any  time  commit  any  breach 
of  any  covenant  or  condition  herein  contained,  and  on  its  part 
to  be  observed  or  performed. 

“(F)  If  the  Company  shall  stop  payment  or  cease  to  carry 
on  business. 

“17.  Before  making  any  such  entry  as  aforesaid  or  any  sale, 
calling  in  collection  or  conversion  under  the  trust  or  power  in 
that  behalf  hereinbefore  contained  (hereinafter  referred  to  as 
The  primary  trust  for  conversion’),  the  Trustee  shall  (unless  it 
shall  certify  in  writing  upon  the  counterpart  of  this  Indenture 
in  its  possession  or  upon  a copy  thereof  that  in  its  opinion 
further  delay  would  imperil  the  interests  of  the  Bondholders, 
or  except  in  the  case  of  such  order  or  resolution  as  aforesaid 
having  been  made  or  passed)  give  notice  in  writing  of  its  in- 
tention to  the  Company,  and  shall  not  execute  the  primary 
trust  for  conversion  if,  in  the  case  of  such  trust  arising  by 
reason  of  any  default  in  payment  of  any  principal  money  or 
interest  the  Company  shall  prove  to  the  Trustee  the  payment 
of  the  principal  moneys  or  interest  so  in  arrear  within  one  month 
next  after  such  notice  shall  have  been  given,  or  if,  in  the  case 
of  such  trust  having  arisen  by  reason  of  a receiver  or  admin- 
istrator being  appointed,  the  appointment  has  been  revoked  or 
set  aside,  or  the  Trustee  is  satisfied  that  the  Company  bona  fide 
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disputes  the  right  of  such  administrator  or  receiver  and  is  hona 
fide  proceeding  to  set  aside  the  appointment  and  test  such  right, 
or  if  in  the  case  of  such  trust  having  arisen  by  reason  of  any 
such  breach  of  covenant  or  condition  as  aforesaid,  the  Company 
shall  forthwith  upon  the  receipt  of  such  notice  fully  perform 
or  comply  with  the  covenant  or  condition  aforesaid  if  capable 
of  then  being  performed  or  complied  with  or  made  good  or 
satisfy  the  breach  thereof  to  the  satisfaction  of  the  Trustee.’^ 
Much  of  the  argument  advanced  in  opposition  to  this  motion 
was  devoted  to  the  question  whether  or  not,  in  the  circum- 
stances which  have  arisen  in  connection  with  the  Barcelona 
Company’s  affairs,  the  Bank  should  be  permitted  to  sell  the 
bonds  pledged  to  it  as  part  of  the  security  provided  for  the 
protection  of  the  holders  of  peseta  bonds.  A short  and  decisive 
answer  to  that  contention  is  that  the  right  to  definitive  bonds 
in  exchange  for  the  interim  certificates  in  question  is  not  in  any 
way  dependent  upon  the  right  to  sell.  The  first  mortgage  bonds 
which  have  interest  coupons  attached  for  the  year  1936  and 
subsequent  years  are  currently  selling  on  the  London  Stock 
Exchange  at  £45  per  share,  and  it  may  be  readily  assumed  that 
bonds  of  the  same  issue  bearing  coupons  for  only  part  of  the 
year  1948  and  the  years  following  will  sell  for  an  even  lower 
price.  It  plainly  appears  that  since  the  purchasers  of  the  same 
will  rank  with  the  other  bondholders  on  the  basis  of  the  face 
value  of  the  bonds  which  they  may  acquire,  it  will  work  out 
to  the  disadvantage  of  the  other  first  mortgage  bondholders  and 
by  increasing  the  bonded  indebtedness  of  the  company  will  work 
to  the  disadvantage  of  the  shareholders  of  the  company  and  of 
the  unsecured  creditors.  It  can  also  be  fairly  stated  that  any 
contemplated  reorganization  of  the  company  consequent  upon  a 
successful  attack  upon  the  Spanish  bankruptcy  orders  will  be 
fraught  with  increased  difficulty.  Having  regard,  however,  to 
the  provisions  of  para.  12  of  the  1927  trust  deed,  and  para.  5 
of  the  1911  trust  deed,  I fail  to  apprehend  why  their  position 
will  be  any  worse  than  it  would  be  were  the  Bank  to  attempt 
to  enforce  its  security  by  selling  the  interim  certificates.  No 
one  has  disputed  its  right  to  do  so.  I deem  it  correct  to  say 
that  on  a sale  of  the  definitive  bonds  a better  price  would  be 
realized  than  on  a sale  of  the  interim  certificates,  but  that,  in 
any  event,  the  former  would  not  sell  at  a lower  price  than  the 
latter. 
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The  position  of  a receiver  and  manager  and  his  duties  and 
obligations  are  clearly  and  succinctly  stated  by  Viscount  Haldane 
in  Parsons  et  al  v.  The  Sovereign  Bank  of  Canada,  [1913]  A.C. 
160  at  167,  C.R.  [1913]  A.C.  259,  9 D.L.R.  476: 

“A  receiver  and  manager  appointed,  as  were  those  in  the 
present  case,  is  the  agent  neither  of  the  debenture-holders, 
whose  credit  he  cannot  pledge,  nor  of  the  company,  which  can- 
not control  him.  He  is  an  officer  of  the  Court  put  in  to  dis- 
charge certain  duties  prescribed  by  the  order  appointing  him; 
duties  which  in  the  present  case  extended  to  the  continuation 
and  management  of  the  business.  The  company  remains  in  exist- 
ence, but  it  has  lost  its  title  to  control  its  assets  and  affairs, 
with  the  result  that  some  of  its  contracts,  such  as  those  in 
which  it  stands  to  an  employee  in  the  relation  of  master  and 
servant,  being  of  a personal  nature,  may,  in  certain  cases,  be 
determined  by  the  mere  change  in  possession,  and  the  company 
may  be  made  liable  for  a breach.  But  it  does  not  follow  that 
all  the  contracts  of  the  company  are  determined  even,  to  put 
the  highest  case,  when  a mortgagee  acting  under  a power  in 
his  mortgage  assumes  control  of  the  business  of  the  mortgagor. 
The  mortgagee  may  be  in  a position  to  say  that  he  has  authority 
to  carry,  out  in  the  name  of  the  mortgagor  contracts  with  a 
third  person — e.g.  for  the  manufacture  and  delivery  of  goods; 
and  the  third  person  may  have  no  right  to  allege  a breach  on 
the  ground  of  mere  change  of  those  who  actually  manufacture 
and  deliver  the  goods  for  the  company.  Such  a contract  usually 
involves  no  stipulation  as  to  the  identity  of  those  by  whom  the 
work  of  the  company  is  to  be  perform.ed,  and  the  legal  persona 
of  the  company  may  continue  to  subsist.  In  the  present  case 
the  receivers  and  managers  were  by  the  terms  of  the  orders  of 
the  Court  obviously  intended  to  carry  on  the  actual  business  of 
the  company  with  as  little  breach  of  continuity  as  possible;  and 
there  was  no  reason  why  they  should  not  use  the  name  and 
powers  of  the  company  for  the  purpose  of  fulfilling  existing 
orders.” 

I have  been  referred  to  Kerr  on  Receivers,  11th  ed.  1946, 
pp.  260,  262,  and  to  Buckley  on  The  Companies  Acts,  12th  ed. 
1949,  p.  245.  Reference  was  also  made  to  the  following  author- 
ities pertinent  to  the  duty  of  a receiver  and  manager  in  relation 
to  contracts  entered  into  by  a company  prior  to  the  appoint- 
ment of  the  receiver  and  manager:  In  re  Newdigate  Colliery, 
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Limited;  Newdegate  v.  The  Com'pany,  [1912]  1 Ch.  468;  In  re 
Thames  Ironworks,  Shipbuilding  and  Engineering  Company, 
Limited;  Farrer  v.  The  Company,  [1912]  W.N.  66;  In  re  Great 
Cobar,  Limited;  Beeson  v.  The  Company,  [1915]  1 Ch.  682; 
Moss  Steamship  Company,  Limited  v.  Whinney,  [1912]  A.C.  254. 
Those  cases  all  touch  and  concern  trading  contracts  and  the 
general  principle  to  be  deduced  from  them  is  that  such  contracts 
should  be  carried  out  unless  the  Court  authorizes  or  directs  the 
receiver  and  manager  not  to  do  so.  In  any  given  case  the  Court 
will  have  to  consider  if  it  is  desirable  from  the  standpoint  of  the 
estate  as  a whole,  having  regard  particularly  to  the  good-will 
of  the  company,  that  any  specific  contract  should  be  executed. 
The  Barcelona  Company  being  a holding  corporation,  the  problem 
of  protecting  the  good-will  does  not  arise,  but  even  if  the  com- 
pany’s contract  which  is  in  question  here  were  to  be  dealt  with 
on  analogous  principles,  I have  already  mentioned  one  reason 
why  they  should  not  govern  in  this  particular  instance,  namely, 
because  the  right  which  the  Bank  seeks  to  enforce  will  not,  if 
accorded  to  it,  place  the  company  in  a worse  position  than  it 
is  in  at  the  present  time  with  only  interim  certificates  in  the 
Bank’s  possession.  It  is  even  quite  possible  that  if  the  Bank 
makes  a sale  of  the  securities  in  question  without  perfecting 
its  security  the  rights  of  all  parties  concerned  will  be  more  ad- 
versely affected  than  they  would  be  if  the  Bank  had  definitive 
bonds  available  for  that  purpose. 

Where  the  contract  relates,  as  it  does  here,  to  perfecting 
a security  in  the  hands  of  the  creditor,  I deem  it  to  be  the 
receiver’s  duty  to  carry  out  the  company’s  legal  obligation  in 
that  regard:  Pegge  v.  Neath  and  District  Tramways  Company, 
Limited,  [1898]  1 Ch.  183.  While  it  is  true  that  the  company’s 
position  has  been  altered  greatly  since  the  issuance  of  the 
interim  bond  certificates  in  question,  this  has  not  been  brought 
about  or  contributed  to  by  any  act  or  omission  on  the  part  of 
the  Bank,  nor  should  this  case  be  confused  with  bankruptcy 
cases  where  the  company  loses  its  legal  capacity,  or  with  cases 
in  which  there  is  a pledge  of  securities  which  the  pledgee  has 
no  right  either  under  contract  or  by  operation  of  law  to  sell. 

Reliance  is  also  placed  on  the  provisions  of  clause  17  of  the 
deed  of  trust.  This  contention  would  be  pertinent  if  the  Bank 
claimed  the  right  to  enforce  its  security  on  the  ground  set 
forth  in  para.  16(D)  rather  than  upon  the  grounds  set  forth  in 
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the  other  sub-paragraphs  of  para.  16  of  the  1927  deed  of  trust, 
e.g.,  default  for  three  months  in  payment  of  interest.  Assuming 
that  the  Bank  as  trustee  was  satisfied  that  the  Barcelona  Com- 
pany was  hona  fide  contesting  the  appointment  of,  and  contest- 
ing the  right  of  the  Spanish  administrators  or  receivers  to  act 
under  their  purported  authority,  nevertheless  that  is  only  one 
of  several  acts  or  defaults  of  which  the  Bank  is  entitled  to 
take  advantage  under  the  terms  of  the  deed  of  trust  and  to 
found  thereon  the  right  to  enforce  the  securities  pledged  to  it. 

Counsel  for  the  Barcelona  Company,  while  supporting  the 
other  grounds  put  forward  in  opposition  to  this  motion,  advanced 
three  further  grounds: 

1.  That  the  Bank  has  lost  its  right  of  action  by  reason  of 
the  provisions  of  The  Limitations  Act,  R.S.O.  1937,  c.  118. 

2.  That  the  Bank  seeks  an  equitable  remedy  and  that  its 
right  of  action  is  barred  by  laches  on  its  part,  in  consequence 
of  which  the  company  has  been  hampered  in  its  ability  to  defend 
this  action,  much  evidence,  documentary  and  otherwise,  being 
no  longer  available  to  it  after  the  long  period  of  time  which 
has  elapsed  since  the  granting  of  the  interim  certificates. 

3.  That  under  the  trust  deed  the  right  to  sell  has  not  yet 
arisen. 

I have  already  disposed  of  the  third  point. 

I deal  next  with  the  defence  of  the  Statute  of  Limitations. 
Under  this  same  head  counsel  for  the  Barcelona  Company  argued 
that  the  Bank’s  right  to  demand  definitive  bonds  had  not  yet 
arisen  inasmuch  as  the  Barcelona  Company  had  not  yet  “de- 
posited with  the  Trustee  or  its  Agent”  definitive  bonds  in 
accordance  with  the  terms  of  the  interim  certificates;  moreover, 
that  the  right  to  compel  the  company  to  do  so  has  been  lost  by 
reason  of  the  Statute  of  Limitations.  To  give  effect  to  the  latter 
ground  of  defence  would  be  to  suffer  or  permit  the  company 
to  take  advantage  of  its  own  wrong  or  default  and  would  involve 
a disregard  of  the  equitable  principle  that  equity  looks  on  that 
as  done  which  ought  to  be  done. 

It  is  conceded  that  the  Bank’s  motion  herein  is  an  action 
upon  a “specialty”  so  that  s.  48(1)  (h)  of  The  Limitations  Act 
is  applicable.  The  action  may,  therefore,  be  commenced  within 
twenty  years  after  the  cause  of  action  arose. 

It  is  urged  that  the  cause  of  action  actually  arose  within  a 
reasonable  time  after  the  definitive  bonds  could  have  been 
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printed  and  made  ready  for  delivery  and  deposited  with  the 
trustee  or  its  agent,  the  period  suggested  being  eight  months 
from  the  time  of  the  issuance  and  delivery  of  the  interim 
certificates.  Counsel  for  the  Barcelona  Company  further  main- 
tains that  when  a reasonable  period  of  time  expired  and  the 
company’s  contractual  obligation  was  not  performed,  the  limita- 
tion period  began  to  run  irrespective  of  the  Bank’s  knowledge 
or  absence  of  knowledge  as  to  whether  or  not  the  definitive 
bonds  had,  in  point  of  fact,  been  so  deposited.  Norton  v.  Ellam 
(1837),  2 M.  & W.  461,  150  E.R.  839,  was  relied  upon.  In  that 
case  an  action  was  brought  upon  a note  payable  with  interest 
on  demand  and  it  was  held  that  the  statute  began  to  run  from 
the  date  of  the  note. 

For  reasons  which  I shall  mention  later,  I am  unable  to 
hold  that  the  promise  in  the  case  at  bar  is  comparable  to  a 
promise  contained  in  a promissory  note  payable  on  demand. 

One  cannot  overlook  the  point  that  the  security  held  by  the 
Bank  is  a valid,  subsisting  and  enforceable  security  and  that  its 
right  to  hold  the  same  in  the  form  of  interim  certificates  is  a 
continuing  right  flowing  from  the  express  provisions  of  para. 
12  of  the  1927  trust  deed. 

Under  the  authorities  a distinction  is  made  between  a promise 
to  pay  a present  debt  and  a promise  to  do  anything  else  upon 
request.  In  the  latter  case  the  time  runs  from  the  request: 
vide  Wehh  v.  Martin  (1661),  1 Lev.  48,  83  E.R.  291,  and  20 
Halsbury,  2nd  ed.  1936,  p.  604,  para.  759.  It  is  interesting  to 
observe  that  in  the  case  of  a note  payable  on  demand  and 
deposited  with  a banker  for  delivery  to  the  payee  on  his  pro- 
ducing another  note,  cancelled,  the  statute  only  runs  from  the 
time  that  the  note  is  so  delivered  by  the  banker,  as  determined 
in  Savage  v.  Aldren  (1817),  2 Stark.  232,  171  E.R.  631. 

I am  disposed  to  hold  that  the  Bank’s  cause  of  action  did 
not  arise  until  9th  May  1949,  the  date  upon  which  it  presented 
and  offered  to  surrender  the  interim  certificates  which  it  held 
in  exchange  for  definitive  bonds.  If  I am  right  in  entertaining 
this  view  then  it  follows  that  the  second  contention  of  counsel 
for  the  Barcelona  Company  (mentioned  above)  must  be  rejected, 
for  if  there  is  a statutory  bar  operating  either  expressly  or  by 
way  of  analogy,  in  equity  the  plaintiff  is  entitled  to  the  full 
statutory  period  before  his  claim  becomes  unenforceable.  On 
this  point  reference  may  be  made  to  13  Halsbury,  2nd  ed.  1934, 
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p.  211,  para.  203;  Archhold  v.  Scully  (1861),  9 H.L.  Cas.  360 
at  383,  11  E.R.  769;  SnelFs  Principles  of  Equity,  22nd  ed.  1939, 
p.  19.  There  is  no  ground  here  for  the  contention  that  there 
was  any  violation  of  the  Bank’s  legal  rights  in  progress  and 
that  the  Bank  abstained  from  interfering.  There  was  no  viola- 
tion of  its  rights  until  after  presentation  of  the  interim  certifi- 
cates and  the  demand  for  the  delivery  of  definitive  bonds  in 
exchange  therefor,  and  the  same  were  not  forthcoming.  I do 
not  comprehend  how  the  Court  can  give  effect  to  the  plea  of 
laches  or  acquiescence  which  is  raised  against  the  Bank  in  the 
circumstances  which  exist  here. 

This  leaves  for  consideration  the  position  of  the  bondholders 
whose  status  is  prior  to  that  of  the  peseta  bondholders.  In  my 
opinion  it  would  be  inequitable,  as  far  as  they  are  concerned, 
if  the  granting  of  the  relief  which  is  claimed  by  the  Bank  in 
these  proceedings  were  to  involve  the  receiver  in  any  expense 
or  liability  which  would  jeopardize  the  claims  of  these  prior 
bondholders,  even  to  a partial  extent. 

It  is  said  that  the  plates  which  were  used  in  connection 
with  the  printing  and  lithographing  of  the  definitive  bonds  of 
the  Barcelona  Company  are  no  longer  available,  their  where- 
abouts being  unknown.  There  appears  to  be  some  question 
also  as  to  the  liability  for  the  payment  of  English  stamp  duty 
on  the  issue  of  the  definitive  bonds  which,  if  payable,  would 
amount  to  £105,000,  apart  from  any  penalties  that  might  be 
imposed  in  the  event  of  the  non-payment  thereof.  While  the 
Bank,  through  its  counsel,  has  expressed  its  willingness  to  accept 
definitive  bonds  without  the  stamps  attached  thereto,  this  may 
not  of  itself  relieve  the  receiver  and  manager  or  the  Barcelona 
Company  of  liability  in  respect  thereof.  It  may  even  involve 
them  in  liability  for  a penalty  which  may  be  exacted  for  viola- 
tion of  the  relevant  revenue  laws.  The  expense  of  printing  the 
bonds  which  are  immediately  required,  and  the  printing  of  bonds 
of  lesser  denominations  which  may  be  required  in  the  case  of 
subsequent  sales  or  exchanges  of  the  definitive  bonds  in  ques- 
tion, is  estimated  at  a very  substantial  sum.  As  hereinbefore 
mentioned,  there  is  no  source  of  income  available  to  the  company 
because  of  the  action  of  the  Spanish  Courts.  The  receiver  has 
been  authorized  by  this  Court  to  borrow  money  on  receiver’s 
certificates  within  certain  limits  set  by  the  Court,  to  enable  him 
to  discharge  his  duties.  These  certificates,  when  issued,  take 
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priority  over  all  the  bonds  outstanding.  Any  expense,  therefore, 
to  which  the  receiver  may  be  put,  or  any  liability  which  he 
may  incur  by  reason  of  the  Court’s  judgment  in  these  proceed- 
ings, would  prejudicially  affect  the  rights  of  the  two  prior  classes 
of  bondholders.  I would  deem  it  inequitable  to  grant  to  the  Bank 
the  relief  which  it  seeks  except  upon  terms  which  would  avoid 
that  result. 

The  interest  coupons  to  be  attached  to  the  definitive  bonds 
should  commence  with  the  coupons  payable  on  1st  December 
1948.  As,  however,  the  Bank’s  notice  was  not  given  to  the 
company  and  to  the  receiver  and  manager  until  15th  June  1948, 
the  first  coupons  will  bear  interest  only  from  that  date  and 
not  from  1st  June  1948. 

I therefore  direct  that  judgment  be  entered  in  favour  of 
Westminster  Bank  Limited  authorizing  and  directing  delivery 
to  it  of  £2,640,000  principal  amount  of  definitive  5]4  per  cent, 
(payable  in  pesetas)  first  mortgage  bonds  of  the  defendant, 
Barcelona  Traction,  Light  and  Power  Company,  Limited,  with 
all  interest  coupons  due  or  to  become  due  on  and  after  1st 
December  1948  attached  (interest  on  the  first  coupon  to  be 
payable  only  from  and  after  15th  June  1948),  duly  executed, 
certified  and  delivered  in  accordance  with  the  provisions  of  the 
trust  deed  dated  1st  December  1911,  and  supplemental  trust 
deeds  thereto  securing  the  said  bonds  and  interim  bond  certifi- 
cates in  exchange  for  an  equal  aggregate  principal  amount  of 
51/2  per  cent,  (payable  in  pesetas)  first  mortgage  bond  interim 
bond  certificates  held  by  the  Bank,  but  subject  to  the  follow- 
ing conditions: 

(a)  That  the  Bank  shall  pay  the  expense  of  printing  or 
lithographing  the  definitive  bonds  immediately  required  by  it 
and  shall  give  security  to  the  satisfaction  of  the  receiver  and 
manager  to  provide  for  the  payment  of  the  expense  of  printing 
or  lithographing  bonds  of  lesser  denominations  to  take  care  of 
subsequent  exchanges  that  may  be  made  in  respect  of  the 
definitive  bonds  herein  mentioned. 

(b)  That  the  Bank  shall  furnish  to  the  receiver  and  manager 
satisfactory  indemnity  with  respect  to  the  payment  of  English 
stamp  duty  as  aforesaid  and  with  respect  to  any  penalty  which 
might  be  imposed  by  reason  of  failure  to  apply  the  stamps  to 
the  definitive  bonds  delivered  in  accordance  with  this  order. 
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If  the  parties  cannot  agree  upon  the  amount  and  the  character 
of  the  security  or  indemnity  to  be  furnished  in  pursuance  of 
the  foregoing  direction,  or  as  to  the  person  or  persons  who  are 
to  execute  the  said  definitive  bonds  upon  behalf  of  the  Barcelona 
Company  or  as  to  certification  thereof  by  the  trustee,  leave  is 
reserved  to  the  parties  to  apply  to  me  in  chambers  for  such 
further  order  or  direction  as  may  be  necessary  in  the  premises. 

Any  costs  which  would  be  assessed  against  the  receiver  and 
manager  in  these  proceedings  in  favour  of  Westminster  Bank 
Limited  would  be  paid  at  the  expense  of  the  prior  bondholders 
and  under  all  the  circumstances  it  was  highly  proper  that  the 
receiver  and  manager  should  not  have  acted  in  this  matter 
except  upon  the  advice  or  direction  of  the  Court.  It  is  there- 
fore not  a case  for  costs.  The  costs  of  the  Barcelona  Company, 
however,  and  of  the  receiver  and  m*anager  shall  be  paid  by  the 
receiver  and  manager  on  a solicitor  and  client  basis. 

Order  accordingly. 

Solicitors  for  Westminster  Bank  Limited^  applicant : McMillan, 
Binch,  Wilkinson,  Stuart,  Berry  d Wright,  Toronto. 

Solicitors  for  the  plaintiff  and  for  the  receiver  and  manager: 
Tilley,  Carson,  Morlock  d McCrimmon,  Toronto,  and  Fraser, 
Beatty,  Tucker,  McIntosh  d Stewart,  Toronto. 

Solicitors  for  the  defendant:  Blake,  Anglin,  Osier  d Cassels, 
Toronto. 
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[SPENCE  J.] 

Smith  ct  aL  v*  MacDonald* 

Combines — Powers  and  Duties  of  Commissioner — Resignation  of  Com- 
missioner after  Making  of  Investigation — Whether  New  Commis- 
sioner Entitled,  after  Review  of  Evidence  and  Other  Steps,  to 
Report  to  Minister — The  Combines  Investigation  Act,  R.S.C.  1927, 
c.  26,  ss.  2(2),  3,  5(1),  6(1),  6(3),  as  amended — The  Interpretation 
Act,  R.S.C.  1927,  c.  1,  ss.  15,  3KZ),  (m). 

Although  a newly-appointed  Commissioner  under  The  Combines  Inves- 
tigation Act  is  not  entitled,  under  s.  27  of  the  Act,  merely  to  transmit 
to  the  Minister  a report  made  as  a result  of  his  predecessor’s  deter- 
mination and  investigation,  it  is  not  necessary  for  him  to  disregard 
all  steps  taken  by  his  predecessor  and  begin  each  investigation  afresh. 
Where  a new  Commissioner,  after  perusing  the  evidence  taken  on 
an  investigation  by  his  predecessor,  and  a report  made  by  counsel, 
notified  the  persons  investigated,  in  accordance  with  s.  i3  of  The 
Inquiries  Act,  of  the  allegations  made  against  them,  and  afforded 
them  an  opportunity  to  make  representations,  held,  he  could  not  be 
restrained  by  injunction  from  thereafter  making  a report  to  the 
Minister.  He  could  be  said  to  have  had  reason  to  believe  that  a 
combine  existed  or  was  being  formed,  as  required  by  s.  12  of  the 
Act,  after  his  perusal  of  the  original  investigation,  and  he  thereupon 
acquired  jurisdiction  to  make  an  investigation.  Since  he  acted  as  an 
administrative  tribunal,  the  Court  would  not  attempt  to  dictate  the 
manner  in  which  he  should  carry  on  that  investigation,  in  the  absence 
of  any  suggestion  of  unfairness  or  denial  of  natural  justice. 

Section  3 of  the  Act  does  not  prevent  the  Court  from  granting  an  injunc- 
tion to  restrain  the  Commissioner  if  he  acts  wholly  beyond  his  juris- 
diction, since  lack  of  jurisdiction  is  not  a mere  “defect  of  form  or 
. . . technical  irregularity’’. 

A MOTION  by  the  plaintiffs  for  an  interlocutory  injunction, 
and  a motion  by  the  defendant  for  the  dismissal  of  the  action. 

20th  November  1950.  The  motions  were  heard  by  Spence  J. 
in  Weekly  Court  at  Toronto. 

Joseph  Sedgwick,  K.C.,  and  J.  J.  Robinette,  K.C.,  for  the 
plaintiffs. 

T.  iV.  Phelan,  K.C.,  for  the  defendant. 

27th  November  1950.  Spence  J.: — The  plaintiffs’  applica- 
tion is  for  an  order  restraining  the  defendant  until  the  trial  of 
the  action  from  making  a report  to  the  Minister,  pursuant  to 
s.  27  of  The  Combines  Investigation  Act,  R.S.C.  1927,  c.  26,  as 
amended.  The  defendant  shows  cause  upon  such  application  and 
himself  applies  for  judgment  dismissing  the  action  upon  the 
admissions  of  facts  in  the  pleadings.  The  statement  of  claim 
contains  ten  paragraphs  and  a prayer  for  relief.  The  statement 
of  defence  admits  all  the  allegations  in  the  said  ten  paragraphs 
of  the  statement  of  claim  and  submits  that  the  plaintiff  has  not 
established  a right  to  the  relief  claimed.  The  relevant  facts  may 
be  summarized  very  shortly. 
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In  or  about  the  month  of  February  1947  F.  A.  McGregor, 
the  then  Commissioner  under  the  provisions  of  The  Combines 
Investigation  Act,  caused  an  inquiry  to  be  commenced  under  the 
said  Act  to  determine  whether  a combine  existed  in  connection 
with  the  manufacture,  distribution  and  sale  of  rubber  goods.  One 
year  later,  in  September  1948,  the  said  F.  A.  McGregor  authorized 
Ian  M,  MacKeigan,  a deputy  commissioner,  to  carry  on  the  said 
investigation  and  the  said  MacKeigan  proceeded  to  examine  books 
and  documents  and  conducted  oral  examination  of  the  individual 
plaintiffs  and  of  the  officers  and  servants  of  the  corporate  plain- 
tiffs as  well  as  many  other  persons.  The  said  F.  A.  McGregor 
resigned  his  office  as  Commissioner  under  The  Combines  Investi- 
gation Act  and  his  resignation  was  accepted  by  Order  in  Council 
effective  on  1st  January  1950  and  the  said  Ian  M.  MacKeigan 
resigned  his  office  as  deputy  commissioner  under  the  said  Act 
and  his  resignation  was  accepted  as  of  the  10th  December  1949. 
The  defendant  was  appointed  Commissioner  under  The  Combines 
Investigation  Act  by  order  of  the  Governor  in  Council  as  of  23rd 
February  1950.  I quote  para.  7 of  the  statement  of  claim:  “The 
defendant,  shortly  after  his  appointment  as  Commissioner  on 
February  23rd,  1950,  undertook  to  review  the  evidence  that  had 
been  taken  in  the  investigation  conducted  by  the  said  Ian  M. 
MacKeigan,  as  set  out  in  paragraphs  3,  4 and  5 hereof.” 

On  the  1st  September  1950  the  defendant,  acting  under  the 
provisions  of  s.  13  of  The  Inquiries  Act,  R.S.C.  1927,  c.  99,  wrote 
to  each  of  the  plaintiffs  enclosing  a report  made  by  the  counsel 
to  the  Commissioner  under  The  Combines  Investigation  Act  and 
inviting  the  plaintiffs  to  make  written  representations  in  answer 
thereto,  or,  in  the  alternative,  to  appear  before  the  defendant 
on  the  2nd  October  1950  and  make  oral  representa,tions.  The 
plaintiffs,  by  counsel,  appeared  before  the  defendant  on  that  day 
and  there  objected  to  the  jurisdiction  of  the  defendant  alleging 
that  he  was  not  the  Commissioner  referred  to  in  s.  27  of  The 
Combines  Investigation  Act  and  that,  therefore,  he,  the  defend- 
ant, had  no  right  or  authority  to  make  a report.  The  defendant 
on  the  11th  October  1950  declared  his  decision  that  he  was  such 
Commissioner  and  that,  therefore,  he  asserted  his  right  to  make 
such  a report.  The  plaintiffs  thereafter  served  and  filed  the 
application  to  which  I have  referred. 

I am  prepared  to  hold  that  the  Commissioner  under  The 
Combines  Investigation  Act  is  acting  as  an  administrative  tri- 
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bunal : Proprietary  Articles  Trade  Association  et  al.  v.  Attorney- 
General  for  Canada  et  al.,  [1931]  A.C.  310,  55  C.C.C.  241,  [1931] 
2 D.L.R.  1,  [1931]  1 W.W.R.  552;  O'Connor  v.  Waldron,  [1935] 
A.C.  76  at  82,  63  C.C.C.  1,  [1935]  1 D.L.R.  260,  [1935]  1 W.W.R. 
1;  Advance  Glass  <&  Mirror  Company  Limited  et  al.  v.  The 
Attorney -General  of  Canada  and  McGregor ^ [1949]  O.W.N.  451. 
It  should  be  noted  that  there  is  no  allegation  of  unfairness  or 
breach  of  natural  justice  in  the  actions  of  the  defendant.  There- 
fore, I am  not  prepared  to  grant  any  injunction  herein  unless  the 
defendant  is  acting  wholly  without  his  jurisdiction. 

The  many  cases  quoted  by  counsel  for  the  defendant  simply 
affirm  that  an  administrative  tribunal  is  not  subject  to  the 
control  of  the  Courts  in  the  manner  in  which  it  carries  out  its 
duties  within  its  jurisdiction  and  none  of  them  goes  so  far,  or 
could  go  so  far,  as  to  hold  that  if  an  administrative  tribunal  is 
acting  altogether  outside  its  jurisdiction,  it  is  not  subject  to 
restraint  by  order  of  the  Court. 

Section  3 of  The  Combines  Investigation  Act  reads  as  follows : 
“No  proceeding  under  this  Act  shall  be  deemed  invalid  by  reason 
of  any  defect  of  form  or  any  technical  irregularity.”  I am  not 
prepared  to  find  that  this  section  in  any  way  prevents  the  plain- 
tiffs from  proceeding  as  they  have  done,  or  prevents  the  Court 
from  granting  the  relief  claimed  if  the  defendant  is  acting 
beyond  his  jurisdiction.  Certainly  lack  of  jurisdiction  is  not  a 
mere  “defect  of  form  or  . . . technical  irregularity”.  The 
question  is,  therefore,  whether  the  defendant  is  acting  beyond 
his  jurisdiction. 

Section  2(2)  of  The  Combines  Investigation  Act,  as  re-enacted 
by  1937,  c.  23,  s.  2(1),  provides  that:  “‘Commissioner’  means 
the  Commissioner  of  the  Combines  Investigation  Act  appointed 
as  hereinafter  provided.”  (No  question  has  been  raised  as  to 
the  propriety  of  the  appointment  of  the  defendant.) 

Section  5(1)  of  the  same  statute,  as  enacted  by  1937,  c.  23, 
s.  3 provides:  “The  Governor  in  Council  may  appoint  an  officer 
to  be  known  as  the  Commissioner  of  the  Combines  Investigation 
Act." 

Section  6(1),  as  re-enacted  by  1946,  c.  44,  s.  2,  provides: 
“One  or  more  persons  may  be  appointed  Deputy  Commissioners 
of  the  Combines  Investigation  Act  in  the  manner  authorized  by 
law.” 
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And  subs.  3 of  the  said  s.  6 provides  that  the  Commissioner 
may  authorize  a deputy  commissioner  to  make  inquiry  regarding 
any  matter  into  which  the  Commissioner  has  power  to  inquire 
and  when  carrying  on  such  inquiry,  the  deputy  commissioner  has 
such  powers  as  by  the  Act  or  any  regulations  made  thereunder 
a deputy  is  empowered  to  exercise.  By  Regulations  under  The 
Combines  Investigation  Act,  P.C.  1291,  dated  the  3rd  April 
1947,  it  is  provided  in  para.  2 that  the  deputy  commissioner  has 
in  such  case  the  powers  and  duties  of  the  Commissioner  under 
ss.  14  to  24  inclusive. 

The  power  of  a Commissioner  to  carry  on  an  investigation 
may  arise  in  three  different  ways,  all  of  which  are  set  out  in 
s.  12  of  the  statute  as  re-enacted  by  1946,  c.  44,  s.  5,  and  which 
may  be  summarized  as  follows:  (a)  on  an  application  by  six 
persons  under  the  provisions  of  s.  11  as  re-enacted  by  1935,  c.  54, 
s.  5 and  amended  by  1937,  c.  23,  s.  4;  (b)  on  the  direction  of  the 
Minister;  (c)  whenever  he  has  reason  to  believe  that  a combine 
exists  or  is  being  formed.  In  the  particular  instance  there  was 
no  application  by  six  persons  and  no  direction  by  the  Minister, 
so  that  Mr.  McGregor,  in  1947,  must  be  presumed  to  have  been 
acting  under  the  alternative  set  out  in  (c). 

Section  27  of  the  Act  provides  in  part : 

“(1)  [as  re-enacted  by  1935,  c.  54,  s.  20  and  amended  by  1937, 
c.  23,  s.  4]  The  Commissioner  at  the  conclusion  of  every  investi- 
gation which  he  conducts  shall  make  a report  in  writing  and 
without  delay  transmit  it  to  the  Minister.  Such  report  shall  set 
out  fully  the  conclusions  reached,  the  action,  if  any,  taken,  and 
any  other  material  which  may  be  required  by  regulation  under 
this  Act  .... 

'‘(3)  [enacted  by  1937,  c.  23,  s.  10]  Every  special  commis- 
sioner at  the  conclusion  of  the  investigation  which  he  conducts 
shall  make  a report  in  writing  which  he  shall  sign  and  transmit 
to  the  Commissioner,  together  with  the  evidence  taken  at  the 
investigation,  certified  by  the  special  commissioner,  and  all  docu- 
ments and  papers  relating  to  the  investigation  remaining  in  his 
custody;  and  the  Commissioner  shall  without  delay  transmit  the 
report  to  the  Minister.” 

The  plaintiffs  argue  that  in  order  to  have  jurisdiction  to 
make  this  report  the  defendant  must,  (a)  when  a Commissioner, 
have  had  reason  to  believe  that  a combine  existed  or  was  being 
formed,  and  (b)  have  conducted  an  investigation  into  such 
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combine,  and  that  since  the  defendant  was  not  Commissioner 
of  The  Combines  Investigation  Act  until  the  23rd  February  1950, 
he  could  not  have  had  reason  to  believe  that  the  combine  existed 
in  1947  and  could  not  have  conducted  an  investigation  in  that 
year,  and  in  the  time  up  to  the  time  of  his  appointment,  and  that 
the  whole  scheme  of  the  statute  makes  it  imperative  that  the 
person  who  comes  to  the  conclusion  as  to  the  possibility  of  the 
existence  of  a combine,  and  who  conducts  the  investigation, 
must  be  the  person  who  makes  the  report. 

The  plaintiffs  further  point  out  the  provisions  of  s.  27(3), 
which  require  the  special  commissioner  appointed  by  virtue  of 
s.  7 to  transmit  his  report  to  the  Commissioner  and  provide  that 
the  Commissioner  shall,  without  delay,  transmit  a report  hy  a 
special  commissioner  to  the  Minister,  as  emphasizing  that  the 
report  is  a personal  duty  of  the  person  who  conducts  the  investi- 
gation. The  plaintiffs  further  argue  that  s.  31,  paras.  Z and  m of 
The  Interpretation  Act,  R.S.C.  1927,  c.  1,  do  not  apply  as  the 
contrary  intention  does  appear.  These  paragraphs  read: 

“ (Z)  words  directing  or  empowering  a minister  of  the  Crown 
to  do  any  act  or  thing,  or  otherwise  applying  to  him  by  his  name 
of  office,  include  a minister  acting  for,  or,  if  the  office  is  vacant, 
in  the  place  of  such  minister,  under  the  authority  of  an  order 
in  council,  and  also  his  successors  in  such  office,  and  his  or 
their  lawful  deputy; 

“(m)  words  directing  or  empowering  any  other  public  officer 
or  functionary  to  do  any  act  or  thing,  or  otherwise  applying  to 
him  by  his  name  of  office,  include  his  successors  in  such  office, 
and  his  or  their  lawful  deputy.” 

There  would  seem  to  be  no  doubt  that  the  newly-appointed 
Commissioner  could  not  merely  transmit  to  the  Minister  a report 
made  as  a result  of  his  predecessor’s  determination  that  a com- 
bine might  exist  and  after  an  investigation  conducted  by  his 
predecessor,  but  does  the  defendant  purport  to  take  such  an 
action?  The  defendant  did  not  immediately  upon  his  appointment 
on  the  23rd  February  notify  the  plaintiffs  of  the  charges  of 
breach  of  the  statute  set  out  by  the  counsel  in  his  report  but, 
according  to  the  plaintiffs’  own  pleading  in  para.  7 of  the  state- 
ment of  claim,  as  I have  quoted,  the  defendant  reviewed  the 
evidence  which  had  been  taken  upon  the  investigation.  I am, 
therefore,  of  the  opinion  that  the  defendant  may  be  said,  in  the 
words  of  s.  12,  to  have  had  “reason  to  believe  that  a combine 
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[existed]  or  [was]  being  formed’’.  The  defendant  then  caused 
an  inquiry  to  be  made.  As  I have  said  above,  the  Court  will  not 
attempt  to  dictate  the  .manner  in  which  an  administrative 
tribunal  will  carry  on  its  duties  within  its  jurisdiction.  The 
defendant,  as  an  administrative  tribunal,  proceeded  to  carry  on 
the  investigation  by  perusing  the  evidence  which  had  already 
been  taken  and  by  notifying  the  plaintiffs  of  the  alleged  infringe- 
ments of  the  statute  which  it  was  said  they  had  committed  and 
by  giving  them  an  opportunity  to  make  representations,  either 
oral  or  written,  in  reference  thereto. 

I am,  therefore,  of  the  opinion  that  the  defendant,  when  he 
now  asserts  his  intention  of  making  a report  to  the  Minister, 
is  making  a report  on  the  investigation  which  he  conducted, 
within  s.  27  of  the  statute.  It  is  true  that  the  original  determina- 
tion that  a combine  might  exist  was  made  by  the  defendant’s 
predecessor.  At  that  time,  of  course,  the  defendant,  not  being 
the  Commissioner,  had  no  right  to  come  to  such  determination. 
I am  of  the  opinion  that  the  various  duties  must  be  performed 
by  the  person  who  is  the  Commissioner  at  the  time  when  such 
duties  come  up  for  performance.  In  determining  to  make  a report 
to  the  Minister  under  s.  27,  the  present  Commissioner  adopts 
the  same  course  that  the  former  Commissioner  would  have 
adopted  in  this  very  case  had  he  remained  in  office,  i.e.,  he 
scrutinizes  an  investigation  made  by  the  then  deputy,  Mac- 
Keagan,  and  upon  the  basis  of  such  investigation  he  makes  his 
report.  The  fact  that  the  hearings  were  held  and  the  documents 
scrutinized  by  MacKeagan  would  not  have  prevented  Mr. 
McGregor  from  making  the  report,  and  he  conducted  the  inves- 
tigation in  spite  of  the  fact  that  the  actual  investigating  officer 
was  his  deputy.  So  when  the  defendant,  Mr.  MacDonald,  scru- 
tinizes the  same  material,  he  is  conducting  the  investigation, 
although  the  actual  physical  part  of  the  investigation  was  done 
by  the  former  deputy.  I,  therefore,  am  of  the  opinion  that  the 
requirements  of  the  statute  may  be  satisfied  by  the  action  of  the 
defendant,  the  present  Commissioner,  in  going  over  the  material 
collected  by  his  predecessor  and  by  the  deputy  so  long  as  he 
himself  comes  to  his  own  decision  that  a combine  exists  and 
makes  his  report,  as  distinguished  from  a mere  handing  on  to 
the  Minister  of  the  conclusions  of  someone  else. 

Were  I to  reach  the  opposite  conclusion  the  effect  would  be 
that  upon,  for  instance,  the  death  or  retirement  of  a Commas- 
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sioner  at  any  time,  all  the  investigations  which  that  Commis- 
sioner had  under  way  at  the  date  of  his  death  or  retirement 
would  go  for  naught  and  the  new  Commissioner  would  have  to 
(a)  determine  that  a combine  might  exist  and  (b)  carry  out 
anew  the  investigations,  before  he  could  (c)  report  to  the  Minis- 
ter. Unless  it  is  necessary  so  to  hold  because  of  the  provisions 
of  the  statute,  I think  to  do  so  would  be  to  interpret  the  statute 
in  a manner  contrary  to  the  direction  contained  in  s.  15  of  The 
Interpretation  Act,  which  provides : 

“Every  Act  and  every  provision  and  enactment  thereof, 
shall  be  deemed  remedial,  whether  its  immediate  purport  is  to 
direct  the  doing  of  any  thing  which  Parliament  deems  to  be  for 
the  public  good,  or  to  prevent  or  punish  the  doing  of  any  thing 
which  it  deems  contrary  to  the  public  good;  and  shall  accordingly 
receive  such  fair,  large  and  liberal  construction  and  interpreta- 
tion as  will  best  ensure  the  attainment  of  the  object  of  the  Act 
and  of  such  provision  or  enactm.ent,  according  to  its  true  intent, 
meaning  and  spirit.” 

For  the  reasons  I have  outlined,  I do  not  believe  that  the 
statute  so  compels  me  and  I have,  therefore,  determined  that  the 
application  by  the  plaintiffs  should  be  dismissed  and  there  should 
be  judgment  for  the  defendant  upon  the  motion  for  judgment. 
I see  no  reason  why  costs  should  not  follow  the  event. 

Motion  and  action  dismissed  with  costs. 

Solicitors  for  the  plaintiffs:  Smith,  Rae,  Greer,  Sedgwick, 
Watson  & Thom,  Toronto. 

Solicitors  for  the  defendants:  Phelan,  O’Brien,  Phelan  and 
Fitzpatrick,  Toronto. 
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hibition — • Nature  of  Exhibition  — 
Special  Charge  for  Admission  to 
Grandstand,  etc.  — Performance 
^^without  motive  of  gain”  — The 
Copyright  Act,  R.S.C.  1937,  c.  32,  s. 
17(1)  (um),  as  re-enacted  by  1938, 
c.  27,  s.  2(2). 

Composers,  Authors  and  Publish- 
ers Association  of  Canada  Limited 
V.  Western  Fair  Association,  121. 


CRIMINAL  LAW. 

Appeal  from  Judgment  on  Stated 
Case — Prosecution  under  Provincial 
Statute — Application  of  The  Crimi- 
nal Code,  R.S.C.  1927,  c.  36,  s.  769A, 
as  enacted  by  1948,  c.  39,  s.  34 — The 
Summary  Convictions  Act,  R.S.O. 
1937,  c.  136,  ss.  3(1)  (as  re-enacted 
by  1949,  c.  99,  s.  1),  14. 

Rex  ex  rel.  Fletcher  v.  Joy  Oil 
Co.  Limited. 

Rex  ex  rel.  Press  v.  Joy  Oil  Co. 
Limited,  766. 

Habitual  Criminals — Procedure — 
Sufficiency  of  Notice  to  Accused — 
Particularity  Required — The  Crimi- 
nal Code,  R.S.C.  1927,  c.  36,  Part  X 
(A),  as  enacted  by  1947,  c.  55,  s.  18 — 
Proof  of  Previous  Convictions — The 
Canada  Evidence  Act,  R.S.C.  1927, 
c.  59,  s.  23 — The  Criminal  Code,  s. 
982  — Indeterminate  Sentence  — The 
Prisons  and  Reformatories  Act, 
R.S.C.  1927,  c.  163. 

Rex  V.  Blackstock,  561. 

Having  Care  or  Control  of  Motor 
Vehicle  while  Intoxicated — What  is 
a “motor  vehicle”  — Automobile 
Buried  in  Snowbank  and  Incapable 
of  Moving  under  Own  Power — The 
Criminal  Code,  R.S.C.  1927,  c.  36,  s. 
285(4),  as  re-enacted  by  1930,  c.  11, 
s.  6,  and  amended  by  1935,  c.  56,  s.  4, 
and  1947,  c.  55,  s.  10. 

Rex  V.  Williamson,  760. 

Place  of  Trial  — Grounds  for 
Changing  Venue  — Widespread 
Newspaper  Publicity  Given  to  Ac- 
cused’s Application  for  Change  of 
Venue  and  Allegations  of  “local  pre- 
judice”— Impossibility  of  Correction 
by  Trial  Judge — The  Criminal  Code, 
R.S.C.  1927,  c.  36,  s.  884. 

Rex  V.  Fosbraey,  755. 


DAMAGES. 

Fatal  Accidents — Death  of  Young 
Child — Mattei^s  to  be  Considered. 

Riopelle  V.  Desjardins  and  The 
Congregation  op  the  Most  Holy 
Redeemer,  93. 
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DEFAMATION. 

Slander — Whether  Words  Defam- 
atory— Tests  to  he  Applied — What 
Allegations  Actionable  per  se  — 
Mere  Terms  of  Abuse — Allegation 
that  Plaintiff  had  “mysterious  fire” 

Lever  v.  George,  115. 

Defences — Fair  Comment — Neces- 
sity for  Showing  Truth  of  Facts  on 
which  Comments  Based  — Writings 
in  Trade-union  Publication  — Quali- 
fied Privilege  — Information  as  to 
Conduct  of  Members  — Whether  a 
“NewspapeP" — The  Libel  and  Slan- 
der Act,  R.S.O.  1937,  c.  113,  ss.  1,  7. 

Hebert  v.  Jackson  et  al.,  799. 


DEVOLUTION  OF  ESTATES. 

Distribution  on  Intestacy — Repre- 
sentation among  Collaterals — Intes- 
tate Survived  by  Aunt  and  First 
Cousins — The  Devolution  of  Estates 
Act,  R.S.O.  1937,  c.  163,  s.  29. 

Re  Weaver,  537. 


DIVORCE  AND  MATRIMONIAL 
CAUSES. 

Alimony — • Cruelty — What  Consti- 
tutes Cruelty  Sufficient  to  Found 
Judgment  for  Alimony — Persistent 
and  Unfounded  Accusations  of  Adul- 
tery— Other  Matters. 

B.  V.  B.,  721. 

Alimony  and  Maintenance — Con- 
sent Judgment  for  Maintenance  in 
Lump  Sum — Subsequent  Application 
to  Vary  — • Jurisdiction  — The  Matri- 
monial Causes  Act,  R.S.O.  1937,  c. 
208,  ss.  1,  2. 

Maynard  v.  Maynard,  44. 

Alimony  and  Maintenance  — 
Whether  Wife  Entitled  to  Claim 
after  Order  Made  by  Magistrate 
under  The  Deserted  Wives’  and  Chil- 
dren’s Maintenance  Act,  R.S.O.  1937, 
c.  211 — Maintenance  for  Children — 


DIVORCE  AND  MATRIMONIAL 
CAUSES — Continued 

The  Matrimonial  Causes  Act,  R.S.O. 
1937,  c.  208. 

ROS’WELL  V.  Ros^vell  and  Schmuir, 
748. 

Evidence  — Degree  of  Proof  of 
Adultery  Required — Proof  to  Rea- 
sonable Satisfaction  of  Court — Non- 
criminal Nature  of  Action  — The 
Matrimonial  Causes  Act,  1857 
{Imp),  c.  85,  ss.  29,  30,  31. 

George  v.  George  and  Logie,  787. 

Proof  of  Adultery  — Degree  of 
Proof  Required — Review  of  Authori- 
ties. 

Campbell  v.  Campbell,  297. 

Effect  of  Previous  Proceedings — 
Second  Action  Commenced  while 
First  Action,  Based  on  Same  Adul- 
tery, not  Disposed  of — First  Action 
Discontinued  before  Trial  of  Second. 

Apple  YARD  v.  Apple  yard  et  al., 
473. 

Showing  Cause  against  Making  of 
Judgment  Absolute  — Persons  En- 
titled — Available  Grounds  — Rules 
796(4),  797,  799 — Validity  of  Rules — 
Whether  Substantive  Law  Affected 
— The  Matrimonial  Causes  Act,  1860 
{Imp.),  c.  144,  s.  7 — The  Divorce 
Act  {Ontario),  1930  {Can.),  c.  14. 

Morris  v.  Morris  et  al.,  697. 


EASEMENTS. 

Creation — Right  of  Way — Neces- 
sity for  Dominant  Tenement  — In- 
validity of  Attempted  Grant  of 
Right  of  Way  Not  Appurtenant  to 
Particular  Lands  — Extinguishment 
of  Easement  by  Change  in  Charac- 
ter of  Land. 

Laurie  v.  Bowen  et  al.,  626. 

Implied  Grant  — Essentials  for 
Success  in  Establishing  — Whether 
Right  of  Way  Implied  under  The 
Conveyancing  and  Law  of  Property 
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EASEMENTS — Continued 

Act,  R.S.O.  1937,  c.  152,  s.  14(1)— 
Grantee^s  Knowledge  of  Limitations 
upon  Grantor’s  Title,  and  of  Pro- 
posed User  of  Other  Land. 

SORRENTE  V.  RiCE  AND  McCOLL- 

Frontenac  Oil  Company  Limited, 
479. 

Right  of  Way — Reference  to  Pro- 
posed Roadway  in  Description  in 
Deed — Right  of  Way  by  Estoppel. 
Raab  V.  Smith,  589. 


EVIDENCE, 

Confessions  — • Admissibility  — In- 
terrogation of  Accused  by  Police 
Officers  before  Formal  Arrest  — 
Cross-examination. 

Rex  V.  Howlett,  181. 

Corroboration  — Proper  Instruc- 
tion to  Jury  as  to  Accomplice  — 
Jury’s  Function  to  Determine 
whether  Witness  an  Accomplice  — 
Charge  as  to  ''tainted”  Witness. 

Rex  V.  Kay,  235. 

Examination  and  Re-examination 
of  Witnesses — Limits  of  Re-exami- 
nation — ■ Reading  Extracts  from 
Evidence  Given  on  Former  Occa- 
sion. 

Rex  V.  Kay,  235. 

Privileged  Documents  — ■ Returns 
to  Provincial  Government  — Extent 
of  Privilege — How  Privilege  to  be 
Asserted  — The  Corporations  Tax 
Act,  1939  (Ont),  c.  10,  s.  43. 

POCOCK  V.  POCOCK  et  al.,  734. 

Proof  of  Conversation  by  Defend- 
ant— Wire  Recording  of  Conversa- 
tion. 

Reliable  Toy  Co.  Limited  and 
Reliable  Plastics  Co.  Limited  v. 
Collins,  360. 


FATAL  ACCIDENTS. 

Measure  of  Damages — Aggrava- 
tion of  Existing  Disease — The  Fatal 
Accidents  Act,  R.S.O.  1937,  c.  210. 

Mackie  V.  The  Canada  Skate 
Manufacturing  Company,  Limited, 
683. 


FRAUD  AND  UNDUE  INFLUENCE. 

Burden  of  Proof — Donee  in  Posi- 
tion of  Dominance — Donor  Parting 
with  Entire  Property. 

Clemens  v.  Clemens  and  Crown 
Trust  Company,  225. 

Whether  Established — Necessity 
for  Showing  that.  Impeached  Action 
actually  induced  by  Alleged  Influ- 
ence— Immateriality  of  Untrue  Alle- 
gations to  Testatrix  if  her  Disposi- 
tions not  Affected  thereby — Burden 
of  Proving  Righteousness  of  Trans- 
action. 

POCOCK  V,  POCOCK  ET  AL.,  734. 


HIGHWAYS. 

Closing  up — Procedure  to  be  Fol- 
lowed by  Municipality — Distinction 
according  to  whether  Highway  As- 
sumed by  Municipality  for  Public 
Use — The  Registry  Act,  R.S.O.  1937, 
c.  170,  ss.  88,  89 — The  Municipal  Act, 
R.S.O.  1937,  c.  266,  ss.  495,  496(1), 
498. 

Re  Plan  69,  Dunnville,  350. 

Danger  Existing  near  Highway — 
Liability  of  Property-owner  and 
Municipality  respectively  — Unanti- 
cipated User  — The  Municipal  Act, 
R.S.O.  1937,  c.  266,  s.  480(2a),  as  en- 
acted by  1939,  c.  30.  s.  33. 

Stern  et  al,  v.  The  Township  of 
East  Flamboro  and  J.  Cooke  Con- 
crete Blocks  Limited,  76. 

Municipal  Liability  for  Non- 
repair— Absence  of  Guard  Rail  on 
Bridge  — Special  Exemption  from 
Liability — The  Municipal  Act,  R.S.O. 
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HIGH  W AY  S — Continued 

1937,  c.  266,  .s.  480(1),  (2a)  (as  en- 
acted by  1939,  c.  30,  s.  33). 

Hopper  v.  The  County  of  Bruce, 
284. 

Municipal  Liability  for  Non-repair 
— Elope  toward  Hill  Permitted  to 
Remain  on  Highway  — Absence  of 
Necessity  for  Proving  Negligence  on 
Part  of  Municipality — Effect  of  Ex- 
empting Subsection — The  Municipal 
Act,  R.S.O.  1937,  c.  266,  s.  480(1), 
(2a)  (as  enacted  by  1939,  c.  30,  s. 
33). 

Cotie  and  McGee  v.  The  County 
OP  Renfrew,  369. 


HUSBAND  AND  WIFE. 

Effect  of  Order  under  The  Deser- 
ted Wives’  and  Children’s  Mainten- 
ance Act,  R.S.O.  1937,  c.  211  — 
Whether  Subsequent  Action  for 
Alimony,  or  Claim  for  Maintenance 
in  Action  for  Divorce,  Barred — The 
Matrimonial  Causes  Act,  R.S.O. 
1937,  c.  208 — Maintenance  for  Chil- 
dren. 

Roswell  v.  Roswell  and  Schmuir, 
748. 


INFANTS. 

Actions  by  Infants — Settlement — 
Court’s  Approval  of  Settlement  — 
Practice  to  be  Followed — Evidence 
to  be  Submitted. 

Poulin  et  al.  v.  Nadon  et  al.,  219. 

Actions  — Infancy  of  Party  Dis- 
covered during  Trial — Discretion  of 
Court  to  Proceed,  after  Appoint- 
ment of  Next  Friend  or  Guardian 
ad  litem  and  Amendment  of  Plead- 
ings— Rule  91. 

Ready  V.  Ready,  834. 

Position  and  Powers  of  Next 
Friend — Settlement  of  Action. 

Poulin  et  al.  v.  Nadon  et  al.,  219. 

Adoption — Probationary  Period  — 
Illegitimate  Child — Application  by 


INFANTS — Continued 

Mother  for  Custody  before  Expira- 
tion of  Probationary  Period — Pre- 
vious Consent  to  Adoption — Welfare 
of  Infant — The  Adoption  Act,  R.S.O. 
1937,  c.  218,  as  amended  by  1949, 
c.  1. 

Re  Duffell,  35. 

Contracts — Release  of  Claim  for 
Indemnity  for  Injuries  — Whether 
Contract  Void  or  Voidable — Repudi- 
ation by  Infant  on  Attaining  Major- 
ity— Return  of  Money  Paid — Knowl- 
edge of  Other  Party. 

Butterfield  v.  Sibbitt  and  Nipis- 
siNG  Electric  Supply  Company 
Limited,  504. 


INSURANCE. 

Fire — Loss  Made  Payable  to  Un- 
paid Vendor— Right  of  Vendor  to 
Sue  — Defences  Available  — Allega- 
tion of  Arson — Degree  of  Proof  Re- 
quired— Breach  of  Statutory  Condi- 
tion— Change  Material  to  Risk — Use 
of  Dwelling-house  for  Illegal  Pur- 
poses — ■ Failure  to  File  Proofs  of 
Loss — Waiver — The  Insurance  Act, 
R.S.O.  1937,  c.  256,  ss.  1(8),  95(1), 
(2),  106. 

Coleman  and  Coleman  v.  North- 
ern Assurance  and  Snider,  553. 

Life — Double  Indemnity  Provision 
■ — Exception  where  Insured  Commits 
‘‘breach  of  the  law” — Meaning  of 
Exception  — Fraternal  Society — The 
Insurance  Act,  R.S.O.  1937,  c.  256, 
s.  134(3). 

Robinson  et  al,  v.  L’Union  St- 
JosEPH  DU  Canada,  544. 


INTERNATIONAL  LAW. 

Diplomatic  Immunity — Extent  of 
Immunity  — • Property  of  Foreign 
State,  Used  for  Public  Purposes — 
Consulate  - General  — Exemption 
from  Municipal  Taxation — Adoption 
of  International  Law  into  Law  of 
Ontario. 

Yin-Tso  Hsiung  V.  The  City  of 
Toronto,  463. 
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JOINT  TENANCY  AND  TENANCY 
IN  COMMON. 

Application  for  Partition  or  Bale 
— Discretion  of  Court  to  Refuse — 
The  Partition  Act,  R.S.O.  1937,  c. 
157,  s.  2. 

Re  Hutcheson  and  Hutcheson, 
265. 


JUDGMENTS  AND  ORDERS. 

Declaratory  Judgments  — Action 
against  Crown — Revenue  of  Crown 
Affected  — • The  Judicature  Act, 
R.S.O.  1937,  c.  100,  s.  15(&) — Discre- 
tion of  Court — Principles  Governing 
Exercise  of  Discretion. 

Gruen  Watch  Company  of  Can- 
ada Limited  et  al.  v.  The  Attorney- 
General  OF  Canada,  429. 


LACHES. 

Effect  of  Running  of  Statutory 
Limitation  Period. 

National  Trust  Company  Limited 
V.  Barcelona  Traction,  Light  and 
Power  Company  Limited:  Ex  parte 
Westminster  Bank  Limited,  864. 


MASTER  AND  SERVANT. 

Master’s  Liability  for  Injury  to 
Servant  — • Special  Statutory  Provi- 
sions — • “Domestic  or  menial  ser- 
vants”— “Clean-up  man”  Employed 
in  Department  Store — Test  of  Suc- 
cess in  Action  Based  upon  Alleged 
Negligence  of  Fellow-servants — The 
Workmen’s  Compensation  Act, 
R.S.O.  1937,  c.  204,  ss.  l(i),  120,  124. 

Endersby  V.  Robert  Simpson  Com- 
pany Limited,  645. 

Master’s  Liability  for  Injury  to 
Servant — Pre-existing  Disease,  Ag- 
gravated by  Conditions  of  Employ- 
ment — Failure  of  Employer  to 
Warn  or  Take  Precautions — Volenti 


MASTER  AND  SERVANT— 

Continued 

non  fit  injuria  — Repeated  Com- 
plaints by  Servant. 

Mackie  V.  The  Canada  Skate 
Manufacturing  Company,  Limited, 
683. 

Trade  Secrets  — • Restraining  Em- 
ployee, after  Termination  of  Em- 
ployment, from  Making  Use  of 
Trade  Secrets  — Preservation  of 
Secrecy — Disclosure  to  Others. 

R.  L.  Crain  Limited  v.  Ashton 
and  Ashton  Press  Manufacturing 
Company  Limited,  62. 

Trade  Secrets  — Restraining  Em- 
ployee, after  Termination  of  Em- 
ployment, from  Disclosing  Secrets 
Learned  during  Employment  — 
Necessity  for  Proof  of  Secrecy. 

Reliable  Toy  Co.  Limited  and  Re- 
liable Plastics  Co.  Limited  v.  Col- 
lins, 360. 

Vicarious  Liability  — Distinction 
between  Servant  and  Independent 
Contractor  — Travelling  Salesman 
and  Collection  Agent,  Paid  by 
Salary. 

Bothwell  and  Bothwell  V.  Gal- 
loway AND  George  H.  Bundle  & 
Son  Company,  Limited,  377. 


MOTOR  VEHICLES. 

Duties  of  Drivers — Right  of  Pe- 
destrian to  Walk  on  Right-hand 
Side  of  Highway. 

Butterfield  v.  Sibbitt  and  Nipis- 
siNG  Electric  Supply  Company 
Limited,  504. 

Negligence — Rules  of  the  Road — 
Obligation,  apart  from  Statutory 
Requirements,  to  Take  Reasonable 
Care  and  Precautions  — The  High- 
way Traffic  Act,  R.S.O.  1937,  c.  288, 
s.  39(1),  (3),  as  amended. 

Bennetto  and  Bennetto  V.  Les- 
lie AND  WeRBY. 

Sykes  v.  Leslie  and  Werby,  303. 
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MOTOR  VEHICLES — Continued 

Liability  of  Owner  — Whether 
Driver  of  Car  had  Owner^s  Consent 
— Invalidity  of  “delegated’’  Consent 
— The  Highway  Traffic  Act,  R.8.O. 
1937,  c.  288,  s.  47(1). 

Bennetto  and  Bennetto  V.  Les- 
lie AND  Werby. 

Sykes  v.  Leslie  and  Werby,  303. 

Rules  of  the  Road — Right  of  Way 
— Paramount  Duty  of  Driver  on 
Left  — • The  Highway  Traffic  Act, 
R.S.O.  1937,  c.  288,  s.  39(1). 

Ludolph  and  Ludolph  V.  Palmer 
AND  Phillips,  821. 

Rules  of  the  Road — Right  of  Way 
at  Intersections  — The  Highway 
Traffic  Act,  R.S.O.  1937,  c.  288,  s. 
39(1). 

Bothwell  and  Bothwell  V.  Gal- 
loway AND  George  H.  Bundle  & 
Son  Company  Limited,  377. 


MUNICIPAL  CORPORATIONS. 

Early  Closing  By-laws  — Validity 
— Provision  for  Issuance  by  Chief 
Constable  of  Permits  for  Opening 
during  Prohibited  Hours  — Whether 
Invalid  Delegation  of  Powers  — • The 
Factory,  Shop  and  Office  Building 
Act,  R.S.O.  1937,  c.  194,  s.  82a,  as 
enacted  by  1948,  c.  27,  s.  2. 

Rex  ex  rel.  Fletcher  v.  Joy  Oil 
Co.  Limited. 

Rex  ex  rel.  Press  v.  Joy  Oil  Co. 
Limited,  766. 


NEGLIGENCE. 

Apportionment  of  Fault  — • Action 
by  Passengers  in  Taxicab  — Driver 
of  Cab  not  Party  to  Action  — Im- 
materiality of  Negligence  of  Taxi- 
driver  — The  Negligence  Act,  R.S.O. 
1937,  c.  115,  s.  2. 

Bennetto  and  Bennetto  v.  Leslie 
AND  Werby. 

Sykes  v.  Leslie  and  Werby,  303. 


NEGLIGENCE — Continued 

Dangerous  Premises  — Extent  of 
Duty  — • Invitee  Using  Premises  in 
Way  not  reasonably  to  be  Antici- 
pated. 

Stern  et  al.  v.  The  Township  of 
East  Flamboro  and  J.  Cooke  Con- 
crete Blocks  Limited,  76. 

Dangerous  Premises  — Invitee 
Having  Use  of  Part  of  Premises  for 
Single  Occasion  — Dangerous  Con- 
dition of  Staircase  Used  for  Access 
to  this  and  other  Parts  of  Premises 
— Possibility  of  Discovery  by  Reas- 
onable Inspection. 

Brown  and  Brown  v.  British- 
ISRAEL-WORLD  FEDERATION  (CaNADA) 
Incorporated  et  al.,  809. 

Dangerous  Premises — Doctrine  of 
“Allurement”  — Inapplicability  to 
Child  Trepasser  — Whether  Licence 
to  be  Implied  — Limits  of  Duty 
towards  Trespasser. 

Riopelle  V.  Desjardins  and  The 
Congregation  op  The  Most  Holy 
Redeemer,  93. 

Two  Defendants — Nonsuit — Reas- 
onable Inference,  on  Plaintiff’s 
Case,  that  One  Defendant,  or  Both, 
Negligent  — • Impropriety  of  Grant- 
ing Nonsuit. 

Johnstone  et  al.  v.  Ottawa  Elec- 
tric Railway  Company  et  al.,  16. 


NUISANCE. 

Restraining  by  Injunction — Dam- 
ages — Blasting  Operations  and 
Flooding  — Rule  260. 

Rolston  et  al.  V.  Lapa  Cadillac 
Gold  Mines  (1937)  Limited  et  al., 
103. 


PARTIES. 

Adding  Parties  — Claim  Over  by 
Third  Party  — Possibility  of  Fourth 
Party  — Plaintiff’s  Claim  in  Con- 
tract, but  Defendant’s  Claim  against 
Third  Party,  and  Third  Party’s 
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'PARTIES— Continued 

Claim  Over,  in  Negligence  — The 
Negligence  Act,  R.S.O.  1937,  c.  115, 
s.  5,  as  amended  by  1939,  c.  47,  s. 
23  — • The  Judicature  Act,  R.S.O. 
1937,  c.  100,  s.  15(d)  — Rules  165- 
171. 

Toronto  Asphalt  Roofing  Manu- 
facturing Company  Limited  v. 
Plate  and  Structural  Steel  Sales 
Limited,  335. 


PARTITION. 

Discretionary  Nature  of  Remedy 
— ■ History  of  Legislation  — ■ The 
Partition  Act,  R.S.O.  1937,  c.  157, 

s.  2. 

Re  Hutcheson  and  Hutcheson, 
265. 


PARTNERSHIP. 

When  Constituted  — • Syndicate 
Agreement  — Purchase  and  Sale  of 
Mining  Claims  — “Carrying  on  a 
business  in  common  with  a view  of 
profit”  — Sale  of  Interest  by  One 
Member  of  Syndicate  to  Stranger  — 
Position  of  Buyer  — The  Partner- 
ship Act,  R.S.O.  1937,  c.  187,  ss.  2, 
3,  31. 

Thrush  v.  Read,  276. 


PLEADINGS. 

Matters  Arising  after  Close  of 
Pleadings  — • Necessity  for  Amend- 
ment if  these  Matters  to  be  Relied 
on  at  Trial. 

Gruen  Watch  Company  of  Can- 
ada Limited  et  al.  v.  The  Attorney- 
General  OF  Canada,  429. 


POWERS  OF  APPOINTMENT. 

Special  Power  — Appointment  by 
Donee  to  New  Trustees  for  Benefit 
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